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Abstract

Disability offers unique challenges concerning human rights conceptualisation and
implementation, as persons with disabilities (PWDs) experience barriers and
disadvantages in society not felt by their non-disabled peers. The Convention on the
Rights of Persons with Disabilities (CRPD) fills the gaps left by pre-existing general
human rights instruments, establishing a structure of disability-centric rights. However,
the concept of disability is fluid and lacks a precise definition, making interpreting the
Convention difficult. Methods to interpret and understand disability are still open for
debate, generating academic discourse through the lens of disability models. These
models generally fall under moral, medical, and social headings. Moral models perceive
disability as a tragedy, relying on religious understandings of humanity. Medical
models utilise pathology to generate a standardised biological classification of the
human body, where disability becomes an ailment needing treatment. Social models
emphasise disablement through barriers preventing available and equal access to
society. Each model focuses on different aspects of the disability experience, and each

carries strengths and weaknesses.

This thesis argues that these weaknesses cause more problems than they solve.
Instead, the disability rights discourse would benefit from a new perspective and
model of disability. Identity provides this new perspective. By affording individuals the
agency to dictate how and whether they identify with the term disability, the discourse
surrounding human rights gains a new dimension. This thesis will use queer theory and
crip theory as foundational bases to establish an identity approach. In highlighting
how a queer identity contributes positively to the disability rights discussion, it will
demonstrate how a postmodern and post-structural reading of the CRPD prioritises

PWDs and ensures greater tangible access to human rights protections.
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Introduction

“Where, after all, do universal human rights begin? In small places,
close to home - yet so close and so small that they cannot be seen on
any maps of the world. Yet they are the world of the individual person;
the neighbourhood he lives in; the school or college he attends; the
factory, farm, or office where he works. Such are the places where
every man, woman, and child seek equal justice, equal opportunity,
equal dignity without discrimination. Unless these rights have
meaning there, they have little meaning anywhere. Without concerted
citizen action to uphold them close to home, we shall look in vain for

progress in the larger world”.!

Overview

In Eleanor Roosevelt's speech to the United Nations on the tenth anniversary of the
UDHR, she outlines the importance of the individual in the human rights conversation.
With their conception, the international community sought to provide general human
rights universally. They wanted all persons across the globe to live on an equal basis
with each other, with equal opportunities and justice. As such, the UDHR gave broad
ideological rights yet lacked tangible application modes. Roosevelt’s call to action
highlights that gap, explaining the futility of the human rights movement if it failed the
individual. Since the passing of the UDHR, the UN has passed nine core international
human rights treaties. Each one expands upon the principles underpinning both the

UN and the UDHR. Over those subsequent 70 years, the treaties developed both in

T Excerpt from a speech by Eleanor Roosevelt at the presentation of ‘In Your Hands: A Guide for
Community Action for the Tenth Anniversary of the Universal Declaration of Human Rights’ (United
Nations, New York, 27 March 1958).
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their content and intended application. The most recent treaty caters to disability-
specific human rights to provide the plaster to fill in the existing gaps human rights
network to dismantle the wall which held PWDs back from the “equal justice, equal

opportunity, equal dignity without discrimination” outlined by Roosevelt.

The CRPD was desperately needed. At the point of CRPD ratification, only a third of
the world’s nations had passed anti-discriminatory disability legislation.? PWDs are
“the world's largest minority”® yet the “rights-based perspective on disability is
relatively new”.* PWDs were left out of the conversation for so long, as before the CRPD,
they needed to either “fall under a universal provision that by inference includes [them]
as a person or possess a separately protected characteristic in addition to [their]
disability”.> The CRPD fills the gaps left by pre-existing general human rights
instruments, establishing a structure of disability-centric rights. PWDs are involved in

the human rights movement on their terms rather than as an afterthought.

At the time of writing, the CRPD is roughly fifteen years old. The international
community has had over a decade to unpack the treaty, understand how it affords

rights to PWDs, and establish State-level methods to realise said rights for individuals.

2 United Nations Department of Public Information, ‘Backgrounder: Disability Treaty Closes a Gap in
Protecting Human Rights’ (United Nations, May 2008)
<https://www.un.org/development/desa/disabilities/backgrounder-disability-treaty-closes-a-gap-in-
protecting-human-rights.html> (accessed 22 June 2021).

3 United Nations Enable, ‘Fact Sheet on Persons with Disabilities’ (United Nations)
<https://www.un.org/disabilities/documents/toolaction/pwdfs.pdf > (accessed 19 August 2021).

4 Gerard Quinn & Charles O’'Mahony, ‘Disability and Human Rights: A New Field in the United Nations’
in Catarina Krause & Martin Scheinin (eds), International protection of Human Rights: A Textbook (2nd
edn, Institute for Human Rights 2012), 265.

5 Michael A Stein & Janet E Lord, ‘Future Prospects for the United Nations Convention on the Rights of
Persons with Disabilities’ in Oddny Mjoll Arnadéttir & Gerard Quinn (eds), The UN Convention on the
Rights of Persons with Disabilities (Martinus Nijhoff 2009), 19.
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There has been immense progress in developing disability rights, bringing them
towards the level of other existing treaties. Nevertheless, disability offers unique
challenges concerning human rights conceptualisation and implementation, as PWDs
experience barriers and disadvantages in society not felt by their non-PWD peers. As
such, there is still a great deal of work.® Disability is a fluid concept and lacks a precise
definition, making interpreting the Convention difficult. Methods to interpret and
understand disability are still open for debate, generating academic discourse through
the lens of disability models. These models generally fall under moral, medical, and
social headings. Moral models perceive disability as a tragedy, relying on religious
understandings of humanity. Medical models utilise pathology to generate a
standardised biological classification of the human body, where disability becomes an
ailment needing treatment. Social models emphasise disablement through barriers
preventing available and equal access to society. There are benefits to each model, as
they all focus on different aspects of the disability experience. Nevertheless, each
model also exhibits weaknesses resulting from its epistemological foundations and
focuses. This thesis argues that this discordance creates several practical problems
for each model. Therefore, it suggests that a new approach, one using identity as an
alternative lens through which to understand disability, would aid the conversation on
human rights. This approach is a blend of a queering of Tom Shakespeare’s interaction
approach with Degener’'s human rights model, utilising a deconstructive analysis

through postmodernism and post-structuralism.

6 For example, see Peter Bartlett, ‘Benefitting from Hindsight: What the Mental Capacity Act and its
Implementation can Teach us about CRPD Implementation’ in Kay Wilson et al (eds), The Future of
Mental Health, Disability and Criminal Law (Routledge 2023).
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Research Foundations

This thesis maintains four key research questions. First, what are the key components
of existing models of disability? This thesis needs to analyse both the existing human
rights legislation and the current models of disability if it intends to offer anything new
to the academic discussion in this field. Second, how do existing models of disability
hold up to analysis from queer theory and crip theory? Going beyond mere descriptive
analysis, it will critique the current models through the deconstructive lenses of these
methodological approaches. Third, what would disability look like through a
postmodernist and post-structuralist lens of identity? Each model theorises a different
source of disability, a different door to open and look behind. Identity offers another
perspective from which to assess disability and its impacts. Fourth, how would the
resulting identity approach of disability interact with the CRPD? This thesis will ask
whether the new approach alleviates any of the concerns raised by the existing
disability models. This thesis will attempt to answer these four questions within seven
chapters. Chapter One outlines the historical foundation of disability in international
human rights law. Chapters Two and Three provide a development of theory: Chapter
Two summarises and critique’s Shakespeare’s research, whilst providing an overview
of queer theory’ Chapter Three then fetters queer by introducing crip theory and queer
legal theory. Chapter Four provides a critical analysis of the existing models of
disability. Chapter Five establishes the queer/crip identity approach to disability.
Finally, Chapters Six and Seven will demonstrate how said model functions and
interprets aspects of the CRPD. In their totality, the subsequent seven chapters follow
a four-part narrative of disability modelling in an international human rights context

through foundation, commentary, establishment, and demonstration.
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The CRPD understands that PWDs “continue to face barriers in their participation as
equal members of society and violations of their human rights in all parts of the world”.”
The key objective, therefore, is to define and understand disability within the human
rights context and to ascertain how human rights can reduce or remove these barriers.
When referring to individuals, this thesis uses the term Persons with Disabilities
(PWDs). The debate surrounding the correct language to refer to this category of
people has become incredibly contentious, with several reasons provided by both the
advocates of PWDs and the advocates of ‘Disabled Persons’. The author of this thesis
lacks personal lived experience, so choosing the correct language to use is essential

to avoid speaking over individuals’ voices.

Several voices in the disability rights sphere advocate for the use of ‘Disabled Persons’.

T u

Series & Nilsson argue that ‘disabled people’ “reflects the theory and terminology of
the disabled people’s movement in the UK”.8 They acknowledge the risk of imposing
an identity upon individuals, which they do not claim, especially regarding users and
survivors of psychiatry. Spandler, Anderson, and Sapey suggest that there are
“implications of the distress [and] disability conundrum for people with mental health
problems”.? In particular, ‘disabled persons’ acknowledges the specific difficulties they
experience because of their disability, as they may struggle for “an identity that

provides them with adequate support and protection, [and] those seeking a collective

home in disability studies or the wider disabled people’s movement”.'® Therefore,

7 Convention on the Rights of Persons with Disabilities (adopted 24 January 2087, entered into force 3
May 2008) A/RES/61/186 (‘CRPD’), Preamble, (k).

8 Lucy Series & Anna Nilsson, 'Article 12: Equal Recognition before the Law' in Ilias Bantekas, Michael
A. Stein, & Dimitris Anastasiou (eds), The UN Convention on the Rights of Persons with Disabilities (QUP
2018), 342, footnote 7.

9 Bob Sapey, Helen Spandler, & Jill Anderson, ‘Introduction’ in Helen Spandler, Jill Anderson, & Bob
Sapey (eds), Madness, Distress, and the Politics of Disablement (Polity Press 2015), 1.

'8 Ibid.
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subsequent chapters note the implications of including physiatry within the discussion

of disability identity.

In 1994, CESCR produced their fifth general comment, discussing disability rights
within ICESCR. They stated that following “the approach adopted in the Standard
Rules, [the] general comment uses the term ‘persons with disabilities’ rather than the
older term ‘disabled persons’."" On the one hand, using the term ‘disabled persons’
may suggest that the disability is external to the person and is imposed on them
through failure to accommodate them. In contrast, the use of ‘person with disabilities’
implies that the disability is intrinsic to the person. On the other hand, CESCR
suggested a possible misinterpretation to “imply that the ability of the individual to
function as a person has been disabled”.'? The debate around the correct label for
people engaged in discussions on disability and disablement is understandably
contentious, given the implications of personal lived experience. As such, human rights

conventions must use accurate and acceptable terminology.

Therefore, when engaging with the travaux préparatoires of the CRPD, it becomes clear
that there was a considerable debate between ‘PWDs’ and ‘disabled persons’ as labels.
During the drafting stages, several countries argued for the use of PWD. For example,
Israel argued that such language was essential to maintaining an “emphasis on the

individual".'® Additionally, PWD features in Nordic person-first languages and,

" Committee on Economic, Social, and Cultural Rights, ‘General Comment No. 5 (1994) on Persons with
Disabilities’ (9 December 1994) E/1995/22(SUPP)/47608/E (‘CESCR GC5’), para 4.

2 Ibid.

B Rehabilitation International, 'UN Convention on the Human Rights of People with Disabilities:
Ad Hoc Committee Seventh Session - Daily Summaries' (United Nations, 31 January 2006)
<https://www.un.org/esa/socdev/enable/rights/ahc7sum31jan.htm> (accessed 7 May 2021).
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therefore, within Scandinavian commentaries on international human rights.'* Many
States use language where the person is given priority over their identity characteristic.
In these instances, PWD is preferred to disabled persons as the latter suggests that
disability is the only significant feature of the person in the discussion is that they have
a disability. Based on the above, this thesis chooses to use the term PWD. The title and
Article 1 of the CRPD both use PWD.'"> When analysing a treaty, it would be irregular to
use different terminology than that used within the document. Further, the thesis
focuses on identity, which places the individual first in a similar vein to the Nordic

person-first language.

Thesis Structure

Chapter One looks at the development of disability-focussed rights in the international
sphere. It provides an analysis of the historical development of disability rights to help
explain the reason why the community decided to develop the CRPD. Over seventy
years, international human rights transitioned from broad overarching documents
loosely applicable to everyone to multiple specialised documents specifically designed
for a category of individuals. The chapter then describes the AHC process,
documenting a shift away from broad human rights provisions which generally apply
to broad classifications of people. It details the process of creating the CRPD and
demonstrates the principles it uses as a foundation for the rights within the human
rights movement. It finally provides an overview of several factors of post-CRPD human

rights with importance to PWDs.

4 See Oddny Mj6ll Arnardéttir and Gerard Quinn (eds), The UN Convention on the Rights of Persons
with Disabilities - European and Scandinavian Perspectives (Martinus Nijhoff, 2009).
5 CRPD (n7), Art. 1.
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Chapter Two achieves two purposes. It describes disability through the lens of Tom
Shakespeare, and establishes the thesis’ foundation by outlining queer theory. This
thesis is a doctrinal research project with an interdisciplinary approach. By utilising
sociological theories to analyse legal issues critically, this thesis intends to contribute
new perspectives to these debates. Shakespeare views disability through a critical
realist lens to consider it as an interaction between the impaired person and disabling
society. The interaction element is sound, yet a queer approach fundamentally rejects
critical realism. As such, this chapter will also outline queer theory, a deconstructive

methodology that aims at the mechanisms that establish social constructions.

Chapter Three tries to rein in queer, constructing it within the confines of the present
debate in international human rights law and disabilities. To achieve this, it first
considers crip theory, the result of the queering of disability studies. Crip attempts to
highlight ablism by rejecting normalcy and disablement. The chapter also discusses

queer legal theory, the application of queer theory to the law.

Chapter Four marks a transition from foundation to critique by assessing the leading
models of disability. It considers three broad categories of disability models - the
moral models, the medical models, and the social models. Each model of disability
maintains their conceptualisations and functions. However, there are extensive
overlaps between these categories, meaning that segregated assessments of models,
considering each model in a vacuum, would be unwise. Instead, the chapter will assess
all models in tandem through three dedicated pillars - biology, governance, and rescue.

A biological perspective relies on a medical diagnosis of impairment or disability. It,

17



therefore, places power in professionals, arguing that intervention through medicine,

therapy, or treatment, is the correct path to life with a disability.

Meanwhile, some models focus on governance, the notion that States use disability to
control the populace. Such models label social segregation and control as disability’s
exclusive feature, suggesting individuals live despite disability rather than with it.
Finally, many models articulate disability as requiring rescue, positioning PWDs as
individuals incapable of helping themselves and requiring support. The goal is to
rescue individuals from harm, themselves, or society. Chapter Three will assess each
of these, in turn, to understand how to craft a successful disability model by

highlighting the strengths and weaknesses of each approach.

In Chapter Five, the thesis intends to introduce the identity approach to disability as
an alternative to the models discussed in the previous chapter. Broderick argues that
many view disability “through the lens of equality and human dignity”.'® The CRPD
marks a shift towards respecting the human rights of PWDs. Human rights should
respect the unique attributes of individuals to protect dignity and equality. Echoing
Roosevelt’s words at the start of this introduction, human rights should appreciate how
policies impact different identities and consider the importance of rights at the
individual level. This chapter provides an overview of identity theories, highlighting how
they intrinsically connect an identity to the social structures around it as the product
of an individual or collective reacting to external forces. An identity does not form

within a vacuum, instead reflecting a need to find meaning and uniqueness within a

6 Andrea Broderick, The Long and Winding Road to Equality and Inclusion for Persons with Disabilities
(Intersentia 2015), 21.
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created social environment. Subjects tell themselves apart from everything else, giving
themselves meaning and purpose. However, there is a need to blend this
understanding of identity with the postmodernism and post-structuralism built within
queer. The chapter then outlines the identity approach and demonstrates how it differs

from the models in current disability discourse.

Chapters Six and Seven will offer a peek behind the hypothetical door, demonstrating
how the identity approach may work in practice. The former considers the power
dynamics within the CRPD, whilst the latter looks at the inclusion of PWDs. Reading
the CRPD through an identity lens highlights the power of PWDs in two distinct ways.
First, the interactions and relationships between the PWD and the State in exercising
their rights, understanding the distinction between and the obligations placed upon
duty holders and rights holders. Second, the agency afforded to PWDs in exercising
their rights, placed on a sliding scale between choice and power, from informed
consent towards participation and support. Further, identity offers a new perspective
on the inclusion of PWDs in society. The CRPD maintains inclusion as a core pillar of
rights implementation. However, several States articulate rights application through
reasonable accommodation. Identity creates a space to critique these concepts,
demonstrating a need to transition from reasonableness to inclusivity in the form of
universal design and creative rights interpretation. Through this process of foundation,
critique, creation, and application, this thesis will demonstrate the impact that identity

can have on the academic discussion of the human rights of PWDs.
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One: The CRPD Context

"Disability is a human rights issue...Those of us who happen to have a
disability are fed up [with] being treated by society and our fellow
citizens as if we did not exist or..were aliens from outer space.
[Rather,] we are human beings with equal value, claiming equal

rights"."”

1.1 Introduction

Disability is a wide-reaching concept with grand application to many of the global
populace. When the UN established the AHC, approximately ten per cent of the
population had a disability.'® However, in 2021, the UN published figures that globally,
over one billion people experience a form of disability, corresponding to roughly fifteen
per cent of the world’s population.'® It is "the one minority anyone can join at any time
due to an accident, a disease, or simply by growing older".2® However, the human rights
framework mainly failed to reflect the needs of PWDs, allowing disability-specific
violations to manifest; disability discrimination has been “one of the black holes of UN

equality law”.2!

7 Bengt Lindqvist, ‘Speech at the nineteenth Congress of Rehabilitation International’ (2000), quoted
in Gerard Quinn & Theresia Degener, Human Rights and Disability: The current use and future potential
of United Nations Human Rights Instruments in the Context of Disability {United Nations 2002), 13.

8 Gerard Quinn & Thereisa Degener, 'Executive Summary' in Gerard Quinn & Theresia Degener (eds),
Human Rights and Disability: The current use and future potential of United Nations human rights
instruments in the context of disability (United Nations 2002) HR/PUB/02/01, 1.

9 World Health Organisation, ‘Fact Sheet: Disability and Health' (WHO, 24 November 2021)
<https://www.who.int/news-room/fact-sheets/detail/disability-and-health> (accessed 23 November
2022).

28 Michael Rembis, Catherine Kudlick, & Kim E. Nielsen, ‘Introduction’ in Michael Rembis, Catherine
Kudlick, & Kim E. Nielsen (eds), The Oxford Handbook of Disability History (QUP 2018), 1.

21 Wouter Vanderhole, Non-Discrimination and Equality in the View of the UN Human Rights Treaty
Bodies (Intersentia 2005), 2.
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In the early 2000s, the UN drafted a disability-centric human rights convention to
tackle the significant inconsistencies experienced, entering the CRPD into force in
May 2008. As a human rights convention, it is "historic and pathbreaking on several
levels".?? It provides international protection for PWDs and their human rights. It also
reflects an "unprecedented level of civil society input and engagement in the
negotiation process"?3 It is the culmination of decades of advocacy and research. It

marks a turning point in the history of disability rights.

The CRPD is a product of its time, the by-product of decades of advocacy, negotiation,
and legal development. It is also the first international human rights convention to
utilise a user-led approach involving NGOs, DPOs, and other civil society organisations
in negotiating and drafting. Therefore, it is essential to discuss the CRPD's contextual
place in the broader human rights framework and disability rights history. Such a
discussion "lends itself to a broad array of topics and concepts, precisely because
[disability] defies easy definition".?4 Disability covers many experiences, meaning a
succinct definition drifts out of reach. However, the CRPD overtly avoids a definition
for several purposeful reasons. First, generating a cohesive system that accurately
provides human rights based on disability is a tall order. Second, there is a high chance
of leaving swathes of experiences and categories of people behind. Third, the unstable
nature of the human body and society undoubtedly adds to the turmoil.2° Finally, there

are "deeply entrenched attitudes and stereotypes about disability" which have

22 Tara J Melish, 'The UN Disability Convention: Historic Process, Strong Prospects, and Why the US
Should Ratify' (2807) 14(2) Human Rights Brief 1, 1.

23 Ibid.

24 Rembis, Kudlick, & Nielsen (n20), 2.

25 Ibid.
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"rendered many of the most flagrant abuses of the rights of persons with disabilities
invisible from the mainstream human rights lens".?® In general terms, therefore, the
debate on PWD rights reflects an extensive discussion regarding the place of
difference in society.?’ This chapter seeks to generate an overview of the pre-CRPD
disability rights protections enshrined in existing UN documents. It shall then provide
a contextual understanding of the development process of the CRPD before discussing
a select number of key provisions within the CRPD. The aim is to establish a holistic
image of the CRPD and the international community's intentions for respecting the

rights of PWDs.

From the outset, it should be noted that the perspective forming the foundations of
the push towards a disability-specific convention rely on a problematic categorisation
of disability. For example, the UN data on the sheer quantity of PWDs globally and the
is based on the number of people who fall within definitions of disability meeting the
ICIDH. As will be discussed in section 4.2.2, there are several concerns with relying on
overly-medicalised classifications of disability to justify rights protections. The primary
issue is that, as will be clear throughout this thesis, many individuals with rights
protection under the CRPD will not necessarily be medically disabled. Further, relying
on such data may not account for cultural and social factors that impact disability
identification and access to resources, and may ignore the diverse experiences of
people with disabilities and may perpetuate stereotypes. However, the data is based
on a standardised criteria that has received broad universal acceptance, and so can

lend credibility to the discussion on expanding definitions of and protections for

26 Melish (n22), 6.
27 Quinn & Degener (n18), 1.
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disability. It can be helpful as a starting point to identify areas where further research

is needed.

In summation, the framing provides proper context, and it is understandable why the
international community still views disability through this lens. This thesis introduces
a new conceptualisation of disability, but the overall focus cannot be lost. Starting the
analysis and conversation with the UN data is advantageous. It is valuable to recognise
that the international community recognises the vulnerability of those with disabilities
and the need for greater human rights protection. However, the current definition of
disability is unnecessarily limiting. While there may be some overlap between the two
perspectives, shifting the conversation from a medical perspective to an identity

perspective is essential.

1.2 The International Context

This section will take a chronological journey through international human rights
documents. It will first discuss attempts to interpret existing broad legislation to
include PWDs. It will then analyse early attempts to draft disability-specific instruments
and note the improvements and problems they present. Finally, it will also track the

legislative developments at a regional level.
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1.2.1 Shoehorning Disability into Human Rights Instruments

From its inception, the UN focused on the rights and status of persons with
disabilities.?® The UN Charter contains specific articles that provide the foundations
upon which disability rights have developed. Article 1 identifies the purposes of
"promoting and encouraging respect for human rights and fundamental freedoms for
all without distinction"2? and Article 55 emphasises "universal respect for and
observance of human rights".3® The UNGA, in particular, must promote "international
co-operation in the economic, social, cultural, educational, and health field, and
assisting in the realisation of human rights and fundamental freedoms for all".3!
Though these provisions do not explicitly provide for disabilities as a protected
characteristic, it is apparent that these provisions and "for all” are non-exhaustive. The
UDHR is the foundational document for international human rights, acting as a broad
framework from which other documents have taken inspiration and developed rights
provisions. It provides for the "recognition of the inherent dignity and...the equal and
inalienable rights of all ",32 ensuring their "universal and effective recognition and
observance".3® Everyone shares equal recognition of dignity.34 Access to rights must
be without distinction.3® The right to life,36 the freedom from torture,®” and the right to

legal recognition®® are all PWD-relevant rights. The UDHR matches the UN Charter's

28 Ad Hoc Committee established by UNGA Res 56/168, ‘International Norms and Standards Relating
to Disability’ (Updated October 2003) A/AC.265.CRP.1, Introduction.

29 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945), 1 UNTS
XVI ("UN Charter"), art. 1(3).

38 Ibid, art. 55(c).

31 Ipid, art. 1(3).

32 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III) ("UDHR"),
preamble.

33 Ibid.

34 Ibid, Art. 1.

35 Ibid, Art. 2.

36 Ibid, Art. 3.

37 Ibid, Art. 5.

38 Ibid, Art. 6.
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non-discrimination foundations with equal protection of the law.3? However, the UDHR
deviates by providing specific reference to disability within the right to an adequate

standard of living.*®

The ICCPR maintain similar provisions. The right to life,*' the freedom from torture,*?
and the right to legal recognition? all echo previous declarations. Though these intend
to provide rights and assistance to PWDs, they fail to mention specific protections
which reflect the needs of PWDs, especially those with mental disabilities. Provisions
regarding the death penalty make no mention of competency assessments for relevant
mens rea requirements of crimes for which the death penalty is a sentence. Given the
public outcry in cases such as David Bentley and the debate surrounding mental blame
for another’s death, this omission is deeply problematic.** Modern international human
rights principles generally approve of abolishing the death penalty through the second
optional protocol of the ICCPR.%® Further, States must not impose the death penalty
on a person suffering from "any form of mental disorder" if they have not abolished the
death penalty.® This perspective appears nationally, where courts understand that
"mentally retarded defendants in the aggregate face a special risk of wrongful

execution".#’” The Privy Council references the death penalty's unconstitutionality for

39 Ibid, Art. 7.

49 Thid, Art. 25(1).

41 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (‘ICCPR’), Art. 6.

42 Ihid, Art. 7.

43 Ibid, Art. 16.

44 R v Craig and Bentley (1952) The Times, 18 December

45 UNGA Res 44/128 (15 December 1989) A/Res/44/128.

46 UNCHR Res 20083/67 (24 April 2003) E/CN.4/Res/2083/67, para 4(g).

47 Atkins v Virginia 536 U.S. 304 (2062), at 321.
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those who suffer "significant mental abnormality".*® Instead, the prerogative of mercy

applies to avoid this "cruel and unusual punishment", which is unjustifiable.*?

Conversely, the freedom from inhuman treatment explicitly refers to the need for "free
consent to medical or scientific experimentation",>® which may apply to PWDs and
enforced treatment. Nevertheless, debates on therapeutic care and best interests fall
outside the remit of this research. Additionally, the ICCPR recognises access to
justice,®" most notably with the right to access an interpreter in court.5? These rights
are imperative to allow access to the legal system for anyone who cannot fully
comprehend the content of the courtroom, be it due to barriers of communication or
capability. Finally, persons have the right to "take part in the conduct of public affairs,
directly or through freely chosen representatives" and have equal access to public
services".>3 Under its Optional Protocol, the HRC has considered a handful of individual
claims against States for violations of the ICCPR principles. For example, poor prison
conditions that disproportionately affect PWDs violate Article 189(1) on deprivation of
liberty and dignity.># Moreover, differentiation on the grounds of dwarfism violates
Article 26 on autonomy and equality.®® Finally, the deportation of a PWD to a county

without adequate means to treat the individual violates Article 7 on inhuman and

48 Pitman v Trinidad and Tobago [2817] UKPC 6, per Lord Hughes, 56.

49 Ibid.

58 ICCPR (n41), Art. 7.

51Ibid, Arts. 14-15.

52 Ibid, Art. 14(1)(f).

53 Ibid, Art. 25(a)-(c).

54 HRC, Hamilton v Jamaica (28 July 1999) Communication No. 616/1995.

55 HRC, Wackenheim v France (26 July 2002) Communication No. 854/1999.
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degrading treatment.5® These are notable exceptions, as the HRC has generally

“vielded little tangible benefits for [PWDs]".5’

Regarding economic, social, and cultural rights, the provisions within the ICESCR must
be "exercised without discrimination of any kind", including language, social origin,
birth, or another status,®® all of which are relevant to persons with disabilities. General
Comment No. 3 emphasises that actions taken by States under the ICESCR must be
"deliberate, concrete, and targeted" in meeting their obligations.>® Additionally, even
“in times of severe resource constraint”, society must protect its vulnerable members
by adopting “relatively low-cost targeted programmes".®® Further, CESCR General
Comment 5 explains State obligations regarding PWDs. Modern society has
entrenched de jure and de facto discrimination on the grounds of disability.6 Both
take a range of forms, from subtle to unfair means. However, they emphasise that PWDs
often face barriers to exercising their economic, social, and cultural rights equally.®?
These barriers emanate from "neglect, ignorance, prejudice and false assumptions, as
well as through exclusion, distinction or separation".6® Accordingly, State parties are

"required to take appropriate measures...to enable [PWDs] to seek to overcome any

56 HRC, C v Australia (13 November 2002) Communication No. 988/1999.

57 Colm O’Cinneide, ‘Extracting Protection for the Rights of Persons with Disabilities from Human Rights
Frameworks: Establishing Limits and New Possibilities’ in Oddny Mjoll Arnadottir and Gerard Quinn
(eds), The UN Convention on the Rights of Persons with Disabilities: European and Scandinavian
Perspectives (Martinus Nijhoff 2009), 173.

58 International Covenant on Economic, Social, and Cultural Rights (adopted 16 December 1966, entered
into force 3 January 1976) 993 UNTS 3 (‘ICESCR’), Art. 2(2).

59 Committee on Economic, Social, and Cultural Rights, ‘General Comment No. 3: The Nature of States
Parties’ Obligations (Art. 2, Para. 1 of the Covenant)’ (14 December 1990) E/1991/23 (CESCR GC3), para
2.

69 Ibid, para 12.

61 CESCR GC5 (n11), para. 15.

62 Ibid, para. 15.

63 Ibid.
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disadvantages, in terms of the enjoyment of the rights...flowing from their disability".54
Measures include support services to assist in increasing independence and their
access to and exercise of their rights.® In addition, State parties must "reduce
structural disadvantages and give appropriate preferential treatment to people with
disabilities to achieve the objectives of full participation and equality within society for
all persons with disabilities".6® Note, however, these provisions are subject to available

resources.

The remaining Conventions deal with disabilities differently. CEDAW intends to cover
all women, irrespective of their status or ability. Women with disabilities face
compounding discrimination based on both their gender and their disability status.
Likewise, CERD intends to limit compounding discrimination by various marginalised
characteristics such as race, disability, and gender. Though there is little reference to
disability, the Committee for CERD has acknowledged the impact of double
discrimination in gender-related racial discrimination.®” By analogy, this principle

should cover disability-based racial discrimination.68

In contrast, the CRC explicitly references children with disabilities, ensuring they
"should enjoy a full and decent life, in conditions which ensure dignity, promote self-

reliance and facilitate the child's active participation in the community".89 Still, the

64 Tbid, para. 5.

65 Ibid, para. 3.

66 Ibid, para. 9.

67 Committee on the Elimination of Racial Discrimination, ‘General Recommendation No. 25: Gender-
Related Dimensions of Racial Discrimination’ (20 March 2000) A/55/18 Annex V, 152.

68 AHC (n28), Introduction.

69 Convention on the Rights of the Child (adopted 38 November 1989, entered into force 2 September
1990) 1577 UNTS 3 (‘CRC’), Art. 23(1).
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Committee for the CRC has demonstrated that one cannot construe Article 23 as the
only provision on disability. Instead, the rest of the Convention applies equally to
children with disabilities.”® This theme of universality has been echoed by the UNCHR,
with resolutions discussing violations of fundamental principles of equality as
infringements of the human rights of persons with disabilities.”! The UNCHR also
encourages States and NGOs to actively promote the protection of these rights by

working together and working with United Nations Treaty Committees.”?

Concurrently, several regional bodies developed their human rights instruments
between the 1940s and 1980s. Organisations in Europe, the Americas, and Africa
passed laws to provide a broad human rights framework in their respective regions. In
Europe, the COE adopted the ECHR in 1950, which entered into force in 1953. The
Convention covers several rights that hold significant value to PWDs; these include the
right to privacy’? and the prohibition of torture, one of only two absolute rights under
the ECHR.”* The person's right to liberty and security refers to restrictions on the "lawful
detention of...persons of unsound mind",”® noting the importance of liberty to PWDs
and the historic pathologisation of mental health. Article 14 relates to non-
discrimination and is not exhaustive, applying equally to all human beings regardless
of ability.”® Protocol 1 affords the right to "education and teaching in conformity with

[an individual's] own...philosophical convictions".”” This principle resonates with

78 Committee on the Rights of the Child, ‘General Comment No. 9: The Rights of Children with
Disabilities’ (27 February 2007) CRC/C/GC/9.

7TUNCHR Res 1998/31 (17 April 1998) E/CN.4/1998/31, para 1.

72 Ibid, para 7.

73 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November
1950, entered into force 3 September 1953) ("ECHR"), Art. 8.

74 Ibid, Art. 3.

75 Ibid, Art. 5(1)(e).

78 Glor v Switzerland, App no. 13444/04 (30 April 2089).

77 ECHR (n73), Protocol 1 Art. 2.
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established social communities based on disability, such as Deaf culture. Protocol 12
grants general prohibitions of discrimination or derogation of rights based on
individual status.”® Meanwhile, the EU passed the Charter of Fundamental Rights of
the European Union 2000, which follows the same principles of dignity and equality
as the ECHR. The ECHR now explicitly permits the EU to accede to the Convention,”®

and signing the ECHR is now a requirement of EU membership.8®

Within the Americas, the OAS Charter is binding on all OAS Members. Though there is
no overt mention of disability, it mentions respect for fundamental rights without
distinction.8! It also affords general economic and social development provisions
echoing the ICESCR, such as employment, education, medicine, and housing.8? The
OAS adopted the ADRDM in April 1948, making it the first international human rights
document.?® The IACtHR and IACmMHR maintain the Charter's binding precedent over
OAS Members. It matches subsequent general international human rights documents
by referencing the equality of the right to life, liberty, and the security of the person
without distinction.84 However, it explicitly refers to disability as part of the right to
social security. States must protect individuals from the consequences of "any
disabilities arising from causes beyond [their] control that make[s] it physically and

mentally impossible for [them] to earn a living".8® Finally, the OAS also produced the

78 Ibid, Protocol 12 Art. 1(1).

79 Ibid, Art. 59(2) as amended by Protocol 14, Art. 17(1).

88 Consolidated Version of the Treaty on European Union (as amended by the Treaty of Lisbon) (adopted
13 December 2997, entered into force 1 January 2009) 2008/C 115/01, Art. 6(2).

81 Charter of the Organization of American States (adopted 30 April 1948, entered into force 13
December 1953) 119 UNTS 48, Art. 2.

82 Ihid, Art. 31.

83 American Declaration on the Rights and Duties of Man (adopted April 1948, entered into force 2 May
1948), OAS Res XXX.

84 Ibid, Aris. 1 & 2.

85 Ibid, Art. XVI.
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American Convention on Human Rights,2® which is binding on signatories. Though it

does not mention PWDs, all rights within apply equally without discrimination.®’

Within Africa, the OAU passed the ACHPR,%8 establishing the most recent regional
human rights framework. The name reflects a unique recognition of collective rights,
following a vital tenet of the African human rights system that links individual rights
and peoples’ rights. The Convention lists several rights relevant to PWDs, such as the
right to equality,8? personal dignity and integrity,”® and liberty and security.?! It also
explicitly references disability in the right to special protection measures in “keeping
with their physical or moral needs".?? Finally, the AU passed their Constitutive Act as a
successor of the OAU. Their remit includes promoting human rights under the ACHPR

and maintaining the Region's human rights framework.”3

86 American Convention on Human Rights "Pact of San José, Costa Rica" (adopted 22 November 1969,
entered into force 18 July 1978), 1144 UNTS 123.

87 Ibid, Art. 24.

88 African (Banjul) Charter on Human and People's Rights (adopted 27 June 1981, entered into force 21
October 1986) CAB/LEG/67/3 rev.5, 21 I.L.M. 58.

89 Ibid, Art. 3.

98 Ibid, Art. 5.

91 Ibid, Art. 6.

92 Ibid, Art. 18(4).

93 Constitutive Act of the African Union (adopted 11 July 2888, entered into force 26 May 2001) 2158
UNTS 3, Art. 3(h).
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1.2.2 The 1970s Human Rights Shift

The latter half of the 20" Century brought a transitional period shifting “from a pure
welfare perspective to a social welfare approach”.?* Quinn and Degener published a
study in 2002 on UN human rights instruments in a disability context.?®> They provide
an excellent overview of this historical shift towards a human rights framework to
protect PWDs. Though bodies continued to publish broad instruments that generally
apply to PWDs, they also created PWD-focussed documents. They “re-evaluated their
disability policy in the 1968s, leading to a wave of de-institutionalisation ad a demand
for fuller participation by disabled persons in an integrated society”.?®¢ The UNGA and
UNESC adopted several resolutions from the 1950s dealing mainly with prevention and
rehabilitation.” For example, the UNESC adopted a significant report in 1950 on
"Social Rehabilitation of the Physically Handicapped".”® Suggestions for a programme
of action should include three principles: preventing disease and disability, limiting the
effects of disability and rehabilitation, and respecting a right to a place in society.??
Likewise, the UNGA issued the Declaration on Social Progress and Development in
1969 as a broad declaration on various aspects of disability rights. It protects the rights

of PWDs and the "physically and mentally disadvantaged".'®®

94 Broderick (n16), 47.

95 Gerard Quinn & Theresia Degener (eds), Human Rights and Disability: The current use and future
potential of United Nations human rights instruments in the context of disability (United Nations 2002)
HR/PUB/82/01.

96 Broderick (n16), 47.

97 Gerard Quinn & Theresia Degener, ‘The Application of Moral Authority: The Shift to the Human Rights
Perspective on Disability through United Nations "Soft" Law’ in Gerard Quinn & Theresia Degener (eds),
Human Rights and Disability: The current use and future potential of United Nations human rights
instruments in the context of disability (United Nations 2002) HR/PUB/082/81, 29.

98 Economic and Social Council, ‘Social Rehabilitation of the Physically Handicapped: Report of the
Secretary General’ (22 March 1950) E/CN.5/197.

99 Ibid, para. 15.

88 UNGA Res 2542 (XXIV) (11 December 1969) A/RES/2542(XXIV), Art. 11(c).

32



The 1970s marked the start of a shift from a "caring" to a "rights-based" approach,'®’
adopting several resolutions on disability-specific rights principles. The first disability-
oriented rights document was the DRMDP in 1971,'%2 whose name identifies the focus
clearly on mental disability rather than other forms of disability. Moreover, the name
demonstrates the archaic perspective held by the international sphere on mental
disability, which is still prevalent in society. "Mentally retarded” was an accepted term
within pathology at the time, but due to a pejorative shift in the meaning of the phrase

in society, it is no longer acceptable.

The DRMRP emphasises "the necessity of assisting mentally retarded persons [in
developing] their abilities in various fields of activities and...promoting their
integration as far as possible in normal life".'®3 "Normal" is a problematic concept. The
reliance on a pathologised interpretation of lived experience identifies that a non-
disabled person is the 'standard' expected from humanity, and anyone who deviates is
considered abnormal. Such reliance on the medicalisation of lived experience means
society requires treatment or correction of PWDs. Therefore, PWDs are segregated
from the rest of society and placed into care or support structures independently of
the community. This wording further emphasises the social divide between PWDs and
non-disabled persons. A stigma'®* is attached to identifying one status as the norm,

implying abnormalities in other statuses. By comparing people's perceived abilities

81 Quinn & Degener (n97), 30.

182 UNGA Res 2856 (XXVI) (28 December 1971) A/RES/2856(XXVI).

183 Thid, Preamble.

84 This thesis follows Goffman’s account of stigma as a dynamic characteristic attached to the bearer;
see Erving Goffman, Stigma: Notes on the Management of Spoiled Identity (Prentice Hall 1963). Greater
discussion of this understanding of stigma is found at section 3.2.3.
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against each other, society permits establishing a tiered structure to human existence

as if one person's status is comparable to another's.

The DRMRP affords persons with mental disabilities the same rights as others "to the
maximum degree of feasibility".'®® Rights also include the right to proper medical care
and physical therapy,'®® economic security,'®” living with family and engaging in
community life,’® and the freedom from exploitation, abuse, and degrading
treatment.’®° The Declaration uses a capacity-based assessment of the restriction of
liberty.""® States must provide legal safeguards against abuse, such as the opportunity
for periodic review and the right of appeal. This assessment must evaluate the "social
capability" of the PWD conducted by medical experts."! There are several issues with
the phrasing of this provision. First, a point specifically relevant to those with a
disability of the mind is the lawful removal or restriction of human rights based on
capacity. Though the DRMRP is a product of its time, and capacity-based decision-
making was an appropriate arrow in the Medical Practitioner's quiver, it violates PWD's
rights to liberty and integrity of the person. Second, the DRMRP language on "social
capability" places the burden on the PWD to fit within society, not on society, for failing
to support their individual experience. Third, reference to "qualified experts" assents
to the medicalisation of assessment. However, a considerable amount of the

experience of PWDs falls outside the scope of medicalisation.

85 UNGA Res 2856 (n182), Art. 1.
186 Thid, Art. 2.

87 Ibid, Art. 3.

198 Thid, Art. 4.

189 Ibid, Art. 6.

9 Thid, Art. 7.

™ Ibid.
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In 1975, the Economic and Social Council passed a resolution on preventing disability
and the rehabilitation of PWDs, requesting States develop measures to integrate PWDs
into society better."? In response, the UNGA passed the DRDP as a development of
the principles in the DRMRP. The DRDP establishes a basis and frame of reference for
disability rights™3 to enable PWDs to "become as self-reliant as possible."'"* The DRDP
appears to have formulated rights in four different ways. First, some provisions appear
to replicate principles found in the conventions found in 1.2.1, such as the "inherent
right to respect for their human dignity"® and the principle of civil and political rights
equality.”® Second, the DRDP replicates DRMRP provisions, for example, the right to a
united family'"” and freedom from exploitation.”® Third, some conditions appear to be
pre-existing rights but with additional aspects or parameters. Examples include the
right to medical treatment and rehabilitation, which "will hasten the processes of their
social integration or reintegration",'"” and the right to economic and social security,
which includes a "decent level of living"'?® A vital aspect of these additions is
promoting higher living standards within the community for PWDs, which Schulze
identifies as one of the “first indicators of reasonable accommodation”.'! However,

there is no definition for both “reintegration” and “decent” within the DRPD.

"2 Economic and Social Council, 'Prevention of Disability and Rehabilitation of Disabled Persons' (7 May
1975) E/RES/1921(LVIII), para. 2(c).

3 UNGA Res 3447 (XXX) (9 December 1975) A/RES/3447(XXX), Preamble.

M4 Ibid, Art. 5.

5 Ibid, Art. 3.

6 Ibid, Art. 4.

7 Ibid, Art. 9.

18 Ibid, Art. 10.

9 Ibid, Art. 6.

128 Thid, Art. 7.

21 Marianne Schulze, Understanding the UN Convention on the Rights of Persons with Disabilities: A
Handbook on the Human Rights of Persons with Disabilities (3™ edn, Handicap International 2010), 16.
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Fourth, a few provisions appear to be new or substantially different from the rights
accessible until this point. These include rights to legal aid - not merely in criminal or
human rights settings but also in protecting persons and property.'?? This point seems
to function insofar as PWDs should understand any legal matters and have a means of
protecting their assets and autonomy if necessary. The DRDP also issues States with
an obligation to consider the rights and needs of PWDs at every stage of economic
and social planning,'?® seemingly starting a trend of blurring the distinction between
positive and negative obligations and between political and social rights. Finally, the
DRDP was the first instrument to define disability. It used a manifestly pathologised
definition of “deficiency, either congenital or not, in [their] physical or mental
capabilities”.’®* Stein notes the “possessed vestiges of the medical model by
assuming individuals are disabled due to special medical problems that require
segregated social services and institutions as remedies”.’?® Despite the clear
transition towards a social welfare approach, contemporary thinking still maintained a

modicum of pathology.

The UNGA proclaimed 1981 as the International Year of Disabled Persons,'?® running
with the theme of "full participation and equity".'?” The five objectives included: (1)
helping PWDs with their physical and psychological adjustment to society; (2) providing
proper facilities to enable access to employment; (3) encouraging research projects

into PWD inclusion; (4) educating the public on PWD inclusion; and (5) preventing

22 UNGA Res 3447 (n113), Art. 11.

123 Ibid, Art. 8.

124 Tbid, Art. 1.

125 Michael A Stein, ‘Disability Human Rights’ (2007) 95 California Law Review 75, 88.
26 UNGA Res 31/123 (16 December 1976) A/RES/31/123.

27 UNGA Res 34/154 (17 December 1979) A/RES/34/154, Art. 1.
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disability and promoting rehabilitation.?® States needed to include PWDs in actions
stemming from the International Year of Disabled Persons.'?? The UNGA established
the Advisory Committee for the International Year of Disabled Persons,'3® with
provisions for a balanced composition of representatives from the States and
allowance of resources.’3! The first session provided recommendations regarding the

Plan of Action for the IYDP,'32 and the fourth session created the WPA.'33

The aims of the WPA are threefold: (i) prevention, (ii) rehabilitation and (iii)
equalisation of opportunities. The first two aims are traditional for the "caring" model.
The third also functions as “a central pillar to the document™34 and evidences the slow
but sure shift towards a rights-based model discussed by Quinn and Degener. It
defines "equalisation of opportunities" as "the process through which the general
system of society..are made accessible to all".'3® The achievement of equality of
opportunity necessitates measures that go beyond the "traditionally rehabilitative".'36
The environment has the most significant effect on impairment or a disability and a
person's daily life.'” The WPA also recognises no homogeneity between PWDs, as
138

society generates different barriers for PWDs depending on their disability.

Subsequent policies on PWD inclusion must allow for various disabilities and

28 UNGA Res 31/123 (n126), para. 2.

29 UNGA Res 35/133 (11 December 1980) A/RES/35/133, Art. 2.

3% UNGA Res 32/133 (16 December 1977) A/RES/32/133.

BTUNGA Res 33/170 (20 December 1978) A/RES/33/170.

132 Advisory Committee for the International Year for Disabled Persons, 'Report of the Secretary-General'
(13 June 1979) 1/34/158 and Corr. 1, Annex.

33 UNGA Res 37/52 (8 September 2011) A/RES/37/52.

34 Broderick (n16), 59.

135 United Nations, World Programme of Action concerning Disabled Persons (United Nations 1983)
(‘UN WPA'), para. 12.

136 Quinn & Degener (n97), 31.

137 Ibid.
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experiences rather than collating PWDs into one confused and convoluted category.
Hendriks describes the WPA as “an important first step in the global recognition of the

equal rights of [PWDs]".'37

Further requests by the UNGA required States to implement the WPA,"#® and all UN
organs, organisations, and agencies, to aid States in said implementation.’' Before
the adoption of the WPA, disability was an individual issue. State action on disability
care was event-based, and "activities mainly involved medical treatment, rehabilitation
and social welfare services to enable the person with a disability to fit better into so-
called normal societal structures".'*? As a result, the community ignored the "ways in
which policies and institutions might create obstacles to full and effective participation
of persons with disabilities as development agents and beneficiaries".'*3 To rectify this
directly, the WPA “established a direct link between the UN human rights machinery
and the disability rights agenda”,'*# generating more political power in NGOs to help

promote and enact change.

Broderick indicates the WPA “marked a new beginning of sorts - one which recognised

the role played by social and environmental barriers in hindering full and effective

39 Aart Hendriks, ‘The Significance of Equality and Non-Discrimination for the Protection of the Rights
and Dignity of Disabled Persons’ in Theresia Degener & Yolan Koster-Dreese (eds), Human Rights and
Disabled Persons: Essays and Relevant Human Rights Instruments (Martinus Nijhoff 1995), 56.
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41 Ibid, para. 10.

42 Ad Hoc Committee established by UNGA Res 56/158, ‘Report of the Secretary General on Issues
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A/AC.265/2003/1.
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participation”.'#® Equally, there was slow but steady progress towards a rights-based
approach. To help facilitate the changes required by the WPA, the UNGA proclaimed
1983-1992 as the United Nations Decade of Disabled Persons.'#®¢ The Decade sought
to generate a timeline for these changes and create frameworks necessary for full
realisation. They established the Voluntary Fund to run over the Decade for this exact
purpose,’¥’ to ensure economic factors did not reduce representation or hinder
progress. Two examples stand out as disability activism meeting legislation during the
Decade. First are the 1989 Tallinn Guidelines,'*® which aimed to improve the
development of the PWD human rights resources to enable better inclusion, especially
within employment.'*? Second, in 1991 the UNGA adopted the Principles on Mental
Illness,™®® a collection of twenty-five fundamental rights for individuals with Mental
Health conditions. The Principles served as a guide for institutions to investigate
barriers to rights and freedoms™' and echo earlier sentiments of treatment with
humanity and respect for dignity.’®? The Decade concluded with the formation of
bodies and committees to localise disability policy implementation and further
guidelines on enacting change effectively.’®® Again, this demonstrates that the
international community realised it had rested on its laurels for too long. It evidences

a general trend towards genuine change in the human rights discourse for PWDs.
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This progressive trend highlights how the 1990s became the “banner period for
disability law”,’®* following a surge in regional and national legislation on disability
rights. The Vienna Declaration and Programme of Action, resulting from the UN'’s
Second World Conference on Human Rights, confirmed that “all human rights...are
universal and thus unreservedly include [PWDs]”.'®> The Programme of Action
culminated in the UNSR,’®® which sought to establish standard rules in the
international sphere to equalise opportunities for PWDs. Described as “the most
significant instrument...[concerning] access and participation of [PWDs]”,'®’ it followed
several attempts by Italy, Sweden, Mexico, and others to introduce a binding
convention on the rights of PWDs.'®® The UNSR framework “hinges on the twin
concepts of equality and non-discrimination”.’®® The needs of everyone “are of equal
importance”.’®® Those needs are “the basis for the planning of societies...to ensure
that every individual has [an] equal opportunity for participation".'®' Moving away from
pathologisation, the UNSR distinguishes between disability and handicap,
acknowledging the implications of external factors.'®2 It shifts from “a medical-
assistance perspective towards an approach focussing on rights with an

interdisciplinary focus, emphasising the psychosocial, environmental and contextual
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perspective in its broadest sense”.'®3 Therefore, many groups perceive the UNSR as
“of major importance” to developing modern disability rights.'®* The rules stood as the
core principles to consider when applying rights to PWDs and establishing a hive mind
of growth in the field until the drafting and adoption of the CRPD. For example, the
UNCHR resolution on PWD rights acknowledges the importance of the UNSR and

understands the impact of violations of the rules on the rights of PWDs.165

1.2.3 A Global Development

The global shift towards a rights-based approach generated ripples in international
legal policy felt across the globe. Regional organisations followed suit and developed
their rights frameworks to relate to PWDs more accurately. Recognising the "value of
human dignity" served as "a powerful reminder that [PWDs] have a stake in and a claim
on society that must be honoured".'®® As dignity is "the anchor norm of human

rights",'®” the leap towards a dedicated rights approach fits the new goal.

Though the EU began in 1952 as a trade organisation, its growth and political
positioning allowed expansion into human rights enforcement. The EU references
disability within a provision of the EC Treaty to combat discrimination.’®® The Treaty

of Amsterdam explicitly refers to disability as a characteristic subject to
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discrimination'® to consider the needs of PWDs."”® Within the Charter of Fundamental
Rights of the European Union, principles prohibit discrimination based on any grounds,
including disability.”! The Charter also recognises the right of PWDs to benefit from
measures designed to ensure their independence.”? A primary EU focus is
employment rights. EU recommendations identify the principle of fair opportunity as
access to training, employment, and opportunities for promotion.'””® Additionally, a
2000 directive on Equal Treatment in Employment covers, among other things,

disability."4

The EU also proclaimed 2003 as the European Year of the People with Disabilities,
intending to raise awareness of the rights of people with disabilities to protection
against discrimination and full and equal enjoyment of their rights. Finally, in 2010 the
European Commission published the European Disability Strategy for 2010-2020,
listing eight areas for action: Accessibility, Participation, Equality, Employment,
Education, Social Protection, Health, and External Action."”®> Separately, the COE has
passed several recommendations related to PWDs, such as refocusing legislation on

the "Mentally Ill""® and ensuring that society considers the needs of PWDs, in light of
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the IYDP.”” Moreover, within the European Social Charter, there is a reference to the

rights of PWDs to access training, employment, and rehabilitation'’®

The OAS has also taken several steps to promote the rights of PWDs. At numerous
OAS Summits, States agreed to "review national legislation affecting people with
disabilities"”? and consider "acceding to...all universal and hemispheric human rights
instruments" relating to, among other things, PWDs."®® In 2001 they reaffirmed their
"commitment to protect the human rights and fundamental freedoms of all, including
those vulnerable, marginalised, disabled or require special protection".'®" This
commitment included eradicating discrimination and achieving full participation in
society. In 2005, they drafted a Plan of Action to declare a Decade of the Americas for
Persons with Disabilities.'®2 They reported the Decade between 2006-2016.'82 During
the Decade, they took steps to promote the "full participation and inclusion [of PWDs]
in the development of [their] societies",'®* including involving PWDs in their "social,
political, economic, and cultural development processes".'®®> The OAS adopted the
IACPD in 1999 as the first disability-centric human rights treaty. It defines disability

as "a physical, mental, or sensory impairment, whether permanent or temporary, that
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limits the capacity to perform one or more essential” daily activities.'®® Economic and
social environments can cause or aggravate these impairments.'’®” It also defines
discrimination as "any distinction, exclusion, or restriction based on a disability...which
has the effect or objective of impairing or nullifying the recognition, enjoyment, or
exercise" of an individual's rights.'® Echoing previous human rights instruments, it
focuses on the inclusion of PWDs in society. However, tangible steps to realise this
goal include preventing all preventable disabilities'®? and promoting NGOs and DPOs
in developing policies.””® Completing the late 20™ Century trend of Decades of
Disability, the OAU declared 2000-2009 as the Africa Decade of Persons with
Disabilities. Based on the success of the first Decade and furthering the cause, the AU
issued a second Decade between 2010-2019 and a Plan of Action.'! Within Asia, the

Asian and Pacific Decade of Persons with Disabilities ran between 1993-2002.

1.3  Nothing About Us Without Us

Despite the instruments discussed in 1.2.2 and 1.2.3 having "considerable potential" in
the disability rights field, they remained woefully underused to protect PWDs.'9?
Broderick notes that despite these limitations, they “acted as a precursor to future UN

instruments designed to foster increased participation and inclusion of [PWDs] in
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society”93, Along this vein, PWDs began actively framing grievances and injustices
through human rights and equality; PWDs not only "possess inestimable inherent self-
worth but are also inherently equal in terms of self-worth, regardless of their
difference".'4 "Isolated injustices" are no longer isolating;'?® they unite under human
rights. Therefore, in 2002 the UNGA established the AHC to "consider proposals for a

comprehensive and integral international convention" to protect the rights of PWDs.!7®

Additionally, in 2002 the Commission for Social Development produced a report
containing a draft resolution for adoption by the UNESC, which concerned the "further
promotion of equalisation of opportunities by, for, and with persons with disabilities
and protection of their human rights".'”” The draft acknowledged the AHC and UNSR
as essential in promoting dignity and equal opportunities for persons with

disabilities.198

1.3.1 Who? Party Guests and Interested Parties

The AHC began with an understanding that although there were efforts to increase
awareness of issues relating to disability and access to appropriate rights, these had
been insufficient in promoting the full and effective participation of persons with
disabilities in various aspects of human rights. In ensuring that PWDs were at the

forefront of the Convention, the AHC deviated from the drafting process of previous
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conventions in three crucial ways. First, the Committee involved NGOs and DPOs at
various stages of the drafting process. The UN realised "the necessity of civil society
participation in all treaty-related processes, [as] official UN delegations, composed
largely of career diplomats, lacked specialised expertise in disability issues and hence
were not well-positioned to make meaningful drafting proposals".'®? Second, Member
States were formally encouraged to incorporate PWDs and other experts into their
official delegations and consult with them in the preparatory processes.?®® Some
States, including Bosnia and Herzegovina, Chile, Serbia, South Africa, Thailand, and
Yemen, appointed PWDs as heads of their delegations. Third, the AHC established a
UN Voluntary Fund on Disability to support civil society experts' participation. It
assisted in covering travel and accommodation expenses to ensure the audibility of
PWD voices. These changes ensured that NGOs "became full and active partners in the
negotiation process",?®! placing tangible and practical policies in action and actively
breaking down the barriers to entry. Melish notes that "under the motto 'Nothing about
us, without us,' NGOs responded with enthusiasm, commitment, and a high degree of
organisation".?%2 In addition, many NGOs and DPOs banded together to form a broad
Disability Caucus to mobilise their groups and "ensure common lobbying positions, a
shared agenda, and hence an efficient and effective presence".?®3 As such, the CRPD
marked a "historic break from a State-centric model of treaty negotiation...toward a

participatory approach".2%4

199 Melish (n22), 4.
208 Ihid, 5.

281 Tbid, 4-5.

282 Tbid, footnote 9.
283 Tpid.

284 1bid, 1-2.

46



The involvement of civic society did not begin with the CRPD - both CEDAW and the
CRC involved relevant NGOs in their drafting process.?® After, however, the CRPD
broke records on the level of participation, with hundreds of civil society
representatives and a myriad of diverse Member State delegations.?®® The General
Assembly encouraged States to "hold meetings or seminars to contribute to the work
of the [AHC]."?%7 Interested parties would provide "suggestions and possible elements
to be considered in proposals for a convention"2®8 As civic society groups were “a key
part of negotiating and drafting the Convention”, the resultant text seeks to ensure

States maintain a “high level of participation at the domestic level”.?%?

1.3.2 What? Substantive Convention Topics

Several parties attended the first AHC session with concrete plans and drafts. The EU
identified that it was "prepared to take an active and engaged part in the work of the
AHC on all practical and procedural issues" stemming from the Committee's mandate
to develop a convention, including the substantive form of the document, which houses
the purported rights.?'® The paper suggested that "the ultimate shape and content of
[the] legal instrument" need not have fit a set narrative; instead, various forms were
plausible.?’ These alternatives included a "general instrument focusing on the

transcendent norm of equality and non-discrimination [concerning] human rights in
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the context of disability" or a collection of optional protocols to pre-existing
international human rights conventions and instruments.?'> However, the paper also
acknowledged that a general human rights convention would be appropriate. Firstly,
the contents of such a convention could have provided for "both civil and political as
well as economic, social and cultural rights tailored to disabilities]".2"® Secondly, they
could have focussed on one category of rights, forming a narrower scope. Finally, they
could have been broader general principles, opening up the "possibility of subsequent
optional protocols containing progressively greater details", for which the EU
demonstrated a preference.?' The content and purpose of the above forms are similar.
They provide greater awareness of rights for PWDs and ensure that either the
application of pre-existing rights to the setting of disabilities or establishing new rights
for the same environment are made available in the international sphere. Even though
the General Assembly resolution explicitly sought a comprehensive international
convention, the interpretation from the EU was that the resulting document or
documents did not have to mirror the Conventions and Covenants that predate the

final product of the AHC.

From the second session onwards, the AHC sought to deal with the definition of
disability. Again, the panel argued that the "discussion concerning contextual variables
is essential".?'®> The discussion proceeded on two fronts regarding the construction of

a definition and whether the Convention should provide a concrete definition. Several
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States and NGOs rejected defining disability. Some felt that creating a definition
created a "risk [of] becoming exclusive instead of inclusive".?'® Others believed that
the CRPD should leave the definition of disability to individual States.2”” However, many
organisations favoured creating a definition, as they "feared that some governments
would define disability according to their...preferences" if the Convention lacked a
definition.?'® For example, China supported an article on definitions "but covering only
the important terms", including minimum disability and discrimination.?' Japan
argued that a definition of disability "should be flexible to accommodate different
national systems".22® Australia believed it should identify "the people entitled to
protections under the Convention", including "physical, mental, intellectual disabilities
as well as future, past and imputed disabilities".??! They also argued that a definition

should follow various impairment and functional limitation forms.?2?

The debate on the content of this theoretical definition generated two main factions.
The first faction promoted a hybrid approach between medicine and social

commentary. Despite the trend towards a social perspective noted in section 1.2, many
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were cautious about leaving pathology behind. They acknowledged that a social
understanding of disability offers a unique theoretical framework. However, there was
a risk that once society removed barriers, the State may avoid further obligation toward
the PWD.?23 By establishing a clear framework of obligations on States, delegates
feared that States would achieve set goals by performing the bare minimum necessary
and calling it a day. In the eyes of some delegates, leaving it open for interpretation
whilst still respecting the tangible nature of pathology ensured that States remained
accountable. For example, Yemen noted a “connection with the medical field”, as some
psychiatric illnesses are not disabilities.??* Thus, they argued that the CRDP needed a
disability definition for clarity.??® Further, Syria endorsed a clear-cut definition
incorporating elements from medical and social models.??® Moreover, WHO reported
that the ICF definition accounted for “aspects of both social and medical models,”
achieving a synthesis of the two.??’ Pathology maintained a stronghold on specific
aspects of disability, necessitating involved parties to advocate for its maintenance.
However, social perspectives on disability still grew in voice, resulting in their partial

promotion.

The second collective advocated for a purely social approach to eliminate the medical
model.??® Proponents acknowledged the interpretation of disability in the UNSR, which

the CRPD should reflect or echo,?%? as an attempt to purposely avoid pathology in the
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final draft rather than as advocacy for a social definition. Any included definition must
be broad.?®® This argument was consistent throughout later sessions.?3! For example,
New Zealand rejected a definition of disability, as it could be unintentionally exclusive.
However, if the CRPD provided a disability, it "should reflect the social model of
disability [and] be as broad as possible".232 There needed to be a transition from

pathology towards a discourse on the social implications of disability.

Australia demonstrated an intense drive for a definition of disability, promoting its
definition in multiple AHC sessions. Lord argues that the final placement of language
reflecting the social model in the CRPD came primarily due to Australian Disabled
Persons Organisations working together with their government delegation”.233
Australia argued that the CRPD should “clearly signal a change in understanding”,
recognising “a profound shift away from an understanding of disability as an individual
pathology towards one that recognises the disabling impact of inaccessible social
structures and processes” on [PWDs].234 They believed this definition was consistent
with the social model. However, they described the social model as incorporating
impairment as the physiological function, disability as the interaction with the
environment, and handicap as the disadvantage created by the impairment or
disability.?®®> This approach reflects the ICIDH model rather than the UPIAS/DPI

model, which makes no such distinction. Lawson and Beckett argue that the

238 Disabled Peoples’ International (n221).

231 Rehabilitation International (n13).

232 Tpid.

233 Janet E Lord, ‘Preamble’ in Ilias Bantekas, Michael A Stein & Dimitris Anastasiou (eds), The UN
Convention on the Rights of Persons with Disabilities (OUP 2018), 5.

234 people with Disability Australia et al, ‘Submission to the Ad Hoc Committee - Preamble’ (July 2804),
referenced in Janet E Lord, ‘Preamble’ in Ilias Bantekas, Michael A Stein & Dimitris Anastasiou (eds),
The UN Convention on the Rights of Persons with Disabilities (OUP 2018), 13.

235 Rehabilitation International (n13).

51



UPIAS/DPI model instead uses the notion of disability to reference the "disadvantage
and oppression caused by environmental, legal, attitudinal and other factors external
to individuals with impairments”.236 A detailed discussion of these disability models
occurs in Chapter Two; however, it is interesting that AHC participants did not share a

shared understanding of what comprised a “social” model of disability.

1.3.3 Where? Accessibility and Realism

As discussed previously, the AHC marked a systematic shift in convention drafting. By
joint agreement, the AHC sessions maintained “transparency, enthusiasm, lack of
politicisation, and co-operation unparalleled in UN treaty negotiations or general
meetings".?3’ There was clear symbolism behind the physical accessibility of the AHC,
as “the participatory process is relevant to the vision of equality advanced by the
Convention”.238 The article debates took place in the plenary of the AHC, in the UN

building's single wheelchair-accessible large conference room.?3?

Persons with disabilities are some of the most marginalised people in modern society;
the position paper issued by the People's Republic of China emphasises that persons
with disabilities "constitute a vulnerable group [and that] in general their existence
continues to be marked by rejection and marginalisation"?*® Therefore, the

Convention must "safeguard the rights of persons with disabilities and create a better
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system of legislation to ensure equality, participation and sharing".2*' Nevertheless, the
efficacy and realism of the Convention are of paramount importance. As the EU's paper
explains, a “poorly drafted instrument could end up reinforcing a segregationist
tendency in law and policy"?*? so the AHC must draft the convention with care,
accuracy, and consistency. As the Convention purports to cover some of the most
vulnerable people in society, the rights must be clear and not undermine or duplicate
pre-existing rights. They also must not fall below any human rights standard that exists.
If there are inconsistencies with existing rules, these are to improve or clarify them
within the context of disability. In turn, the Committee must not make "utopian

proposals" which have failed in other contexts.243

1.3.4 When? Convention in Context

The High Commissioner had issued a resolution in the wake of establishing the AHC,
in which PWDs have protection under the existing international human rights
conventions. Nevertheless, the community needed to ensure that PWDs had access to
specific rights and opportunities to allow for the equality of persons.?** Accordingly,
“all United Nations organisations and specialised agencies address[ed] the problems
that exist[ed] in creating equal opportunities for [PWDs] at all levels”.?4® States must

also “report on how these problems are...solved" 246

241 Ibid.

242 AHC (n218).

243 Tbid.

244 UNCHR Res 2002/61 (25 April 2002) E/CN.4/2002/200.
245 Thid, para 35.

246 Thid.

53



The momentum for a significantly better future for the rights of PWDs is clear. The
2002 "Human Rights Are For All" Study, presented to the Commission on Human
Rights, was an attempt by the Office of the High Commissioner to demonstrate "the
current use and future potential of the United Nations human rights instruments in the
specific field of disability".24” Further, the AHC took a thematic approach to its work,
analysing the Convention drafts against various sources of international human rights
principles.?*® For example, China argued that the UNSR and the WPA should form "an
integral part of the indispensable guiding principles."?4? Additionally, the EU advocated
for the refining and updating of the UNSR and that "any future legal instrument must
be mutually supportive" with the rules.2®® AHC participants came to the table with a
keen focus on collating documents promoting disability rights and using them as

stepping stones to an applicable convention.

1.3.5 Why? Of Purposes and Focuses

During the AHC, participants discussed the purported target of the CRPD, the entity
(or entities) subject to the primary focus of the convention. They debated the needs of
the individual and the responsibilities of the State. China was notably vocal about the
balance of power and responsibility. In their position paper, they suggested that "all
countries should take the specific characteristics and needs of persons with

disabilities fully into account and ensure [the reflection of] issues relating to such
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persons."?®! However, they also highlighted the importance of resource allocation and
respect for State capacity. Realising human rights can take considerable time and
resources, which can become an issue for some countries. As such, China suggested
that the convention "should focus on the special situation and difficulties of persons
with disabilities in developing countries and should reflect the just demands of the
developing countries."?®? China intended for a tiered approach to the practical
realisation of rights under the CRPD, where some States could avoid or negate some
of their obligations based on resource allocation. The fact that such provisions are
absent from the CRPD demonstrates that this mentality does not translate to the final

version.

Further, AHC participants argued that developing the CRPD would not provide a
solution to the problems faced by PWDs in accessing human rights. The EU, for
example, noted that the community should develop the CRPD "in parallel with concrete
efforts to further mainstream the disability perspective into the monitoring
mechanisms" of the other Conventions.?®3 As noted in section 1.2, several existing
human rights instruments have already purported to provide rights or protections to
PWDs. Disability often overlaps with other categories of marginalisation, and both
CEDAW and the CRC refer to disabilities. It would be remiss of the international
community to rely solely on the CRPD to advocate for PWD rights moving forward.
Moreover, Panel II considered "how the rights of persons with disabilities are

protected and promoted based on the principle of non-discrimination and equality

251 AHC (n242), 4.
252 Thid, 9.
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within the existing human rights framework".2%# It focussed on where the principle of
equal opportunities has been ineffective in the past and what to consider when trying
to combat this moving forward. The panel promoted alternative responses such as anti-

discrimination measures and reasonable accommodation.

1.3.6 How? Convention(al) Models

The final complex subject for consideration was the overall model for CRPD. The AHC
needed to decide whether the CRPD would create disability-specific rights or merely
re-articulate existing rights with disability in mind. From the outset, the AHC mandate
required that the CRPD did not confer new rights.?5®> Don McKay, the AHC Chairman,
indicated the Convention would focus on implementation - that “without creating...new
rights, the Convention sets out a detailed code of implementation” and spells out the
practical application of individual rights.2%¢ Nevertheless, the AHC debated the model

and form of the Convention.2%7

They generated three different models of human rights treaties. First is a Holistic

Rights Model, which would provide a "broader scope" based on a holistic and

254 Ad Hoc Committee established by UNGA Res 56/158, ‘Panel II of the Second Session: The Principle
of Non-Discrimination and Equality from Disability Perspective: Critical Issues concerning Special
Measures and Disability’ (United Nations, 17 June 2003)
<https://www.un.org/esa/socdev/enable/rights/ahc2panel2.htm> (accessed 27 November 2019).
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<https://www.un.org/press/en/2005/soc46808.doc.htm> (accessed 2 June 2021).
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comprehensive nature.?®® Second is a Non-Discrimination Model, which "guarantees
that [PWDs] could exercise their general human rights".2%? Third, a Hybrid Model would
combine "non-discrimination and equality with separate statements of existing rights
guarantees, tailored to [the] specific situations" of PWDs.26® The CRPD follows the
hybrid model. During the drafting process, there was a consensus that the CRPD should

not create new rights as the aim was to promote equality within the existing system.

1.4 A New Age of Disability Rights

The CRPD ushered in a new wave of disability rights discourse. As Kayess and French
explain, “virtually absolute emphasis [is] placed by the substantive human rights
articles on [removing] barriers and provision of accommodations”.2%" As illustrated in
section 1.3, the conversation shifted towards a human-rights focus on disability rather
than pathology. In this respect, the Convention represents “a global consensus that
the architecture of the current human rights regime — despite its universal application
to persons with disabilities and clear prohibitions of discrimination [based on]
disability — has proved ineffective in ensuring equal rights for persons with disabilities
in practice".?6? At the point of adoption, there were grand expectations for the rate of
signatures and ratifications for the CRPD.2%3 Over a decade of enforcement, the CRPD
now boasts 182 ratifications and nine additional signatures, making it the third-highest

adopted international convention behind the CRC and CEDAW. The “extraordinary

258 Ad Hoc Committee established by UNGA Res 56/168, ‘Panel I of the Second Session: Typology of
International Conventions and Options for a Convention on the Rights of Persons with Disabilities’
(United Nations, 16 June 2003) <https://www.un.org/esa/socdev/enable/rights/ahc2panell.htm>
(accessed 27 November 2019).
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success” of the CRPD's participatory methodology “ensured that it...reflected in the
implementation and monitoring methodologies envisioned under the Convention".264
Articles 4 and 33 require States Parties to "closely consult with and actively involve"
persons with disabilities.?®® This next section will discuss a few impactful aspects of

the CRPD in its final adopted form.

1.4.1 Defining Disability ?

Section 1.3.2 demonstrates the extensive debates around defining disability in the
CRPD. Ultimately, there is no precise definition of disability in the CRPD, reflecting the
difficulty of reaching a consensus among the AHC members.2%6 After much
negotiation, the parties agreed not to include disability as a listed definition in Article
2.267 However, the CRPD provides a “description, rather than a definition” in two
instances.?%8 Firstly, there is guidance on the meaning of disability in paragraph (e) of
the preamble, distinguishing ‘disability’ from ‘impairment’ like the UPIAS/DPI model.

Paragraph (e) reads as follows:

“...recognising that disability is an evolving concept and that disability
results from the interaction between persons with impairments and
attitudinal and environmental barriers that hinders their full and

effective participation in society on an equal basis with others.” 269

264 Thid, 6.

265 CRPD (n7), Art. 4(3) and 33.

266 | ord (n233), 12.

267 Anna Nilsson, ‘Article 2: Definitions’ in Ilias Bantekas, Michael A Stein & Dimitris Anastasiou (eds),
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This wording is remarkably similar to China’s proposal during the Eighth Session?’®
and provides “a certain measure of flexibility” in an application.?”! Identifying that
disability is “an evolving concept”, together with avoiding discussing disability in
Article 2, shows “the difficulty of agreeing on a common definition of disability”.?”2
Lord notes that this articulation of disability “falls squarely within a socio-contextual
frame”,?’3 placing heavy emphasis on a holistic, multitudinal perspective on disability.
As such, the wording remains open and “does not lock into the treaty a fixed and static
understanding of disability; rather, it embraces a more nuanced approach to the

conceptual boundaries of disability”.?’4

Second, the CRPD discusses defining ‘disability’ as a classification. Within Article 1,

the CRPD defines an individual with a disability as including:

"...those who have long-term physical, mental, intellectual or sensory
impairments which in interaction with various barriers may hinder
their full and effective participation in society on an equal basis with

others".27°

This definition is important for several reasons. To begin, article 1 ensures that the
CRPD is only the second human rights convention to define its target demographic.?’®

Providing examples of who is protected by the Convention helps establish a core

278 Ad Hoc Committee, ‘Proposed Modifications by Governments: Ad Hoc Committee Eighth Session -
China’ (United Nations, 23 August 2006)
<https://www.un.org/esa/socdev/enable/rights/ahc8gpcapreamble.htm> (accessed 4 June 2021).
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commonality between different individual categories under the same banner of
‘disability’. The fact that the CRPD references physical and mental statuses as aspects
of disability are imperative to reduce stigma and stratification of disability. Too readily
does society place disability on a totem pole, as if one disability is more disabling than

another.

Moreover, the list provided by Article 1 is non-exhaustive. Though the provision aims
to demonstrate who is included, it avoids explicitly excluding individual categories.
With inclusivity as a key consideration of the CRPD, it would be untoward to begin the
document by drawing lines in the sand and restricting access. Conversely, the CRPD
also serves as a specialist human rights treaty. State parties must understand where
legislation and policy should apply to ensure workability and accurate allocation of
resources. It is, therefore, no surprise that multiple countries and activist groups
contributed ideas to the composition of this definition. Ultimately, Article 1 was
arguably the most controversial during the drafting process,?”” with the final version

only finalised during the last AHC session.?’8

These two references, when read together, ensure the CRPD “will facilitate
participation and inclusion of [PWDs] within society”.?’? However, the CRPD does not
reference “every widely-experienced abuse suffered [PWDs], including many of those
pressed in negotiations. Nor does it include detailed accessibility standards or

concrete benchmarks of achievement in distinct social fields".28® Further, the AHC

277 Kayess & French (n261), 23.

278 Kakoullis & Ikehara (n268), 36.
279 Kayess & French (n261), 24.
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"carefully avoided 'shopping lists' and over-specification of details and standards,"
achieving two purposes. 28! First, it ensured that the CRPD would "remain relevant and
vital over time and space, capable of responding to new challenges and modes of
abuse as they arose."?®2 Second, it avoids the "negative inference" caused by failing to
list every abuse, leaving the unintended option of reading omissions as a tacit

agreement to acceptable violations.?83

1.4.2 Key CRPD Principles

The final text of the CRPD preamble “gives a flavour for nearly all of the core conceptual
issues arising during the negotiation of the Convention”.?44 Melish notes that, by

design, one must read the CRPD as one united piece of holistic discourse:

"None of [the] provisions can...be read in isolation from the broader
themes and shared tenets that gave rise to them in the [AHC]. [They]
must remain front and centre in efforts to construe the scope and
meaning of the Convention and to understand the intent behind
certain drafting choices; attempts to single out and find fault in
isolated provisions risk losing the broader vision of what the

Convention does as a whole".285

The CRPD intends for States to read its provisions in line with a core set of beliefs.
Each article discusses different topics. However, very few can exist independently of

others. The rights within the CRPD are integral to PWDs to ensure they can fully access

281 Ipjid,
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society. Said society has been developed and cultivated with able-bodiedness in mind
(a fact considered at great length in Chapter Two). Melish is correct to note that all
provisions under the CRPD must work in unison to protect PWDs in all areas of life,
rather than specific areas. Using this logic, therefore, the CRPD deviates from the
DRMRP, and Mental Health Principles as much of its content no longer reflects modern
values. As noted below, the CRPD takes disability holistically in context, expanding the
coverage of protections to include disability outside of the mental and psychosocial.
There is a lack of reference to reasonable accommodation or the promotion of
universal design in the DRMRP, both of which are key tenets of the CRPD. Further, the
theoretical foundation of the DRMRP rests squarely in a medical model understanding

of mental health, whereas the CRPD relies on an entirely different model of disability.

The CRPD defines several concepts important to understanding disability in context.
Article 2 features the majority of these explanations. The Convention refuses to treat
principles as trite, making sure to “clarify the scope of State obligations laid down...and
thereby contribute to the effective implementation of the treaty”.286 First, the CRPD
defines communication as “different means for imparting, exchanging and accessing
information” commonly used by PWDs.28” Communication includes “languages, display
of text, Braille, tactile communication, large print, accessible multimedia” and “written,
audio, plain-language, human-reader and augmentative and alternative modes, means
and formats of communication”.288 Nilsson provides an excellent explanation of each
aspect of the CRPD definition.289 There is an overlap between communication and

language, another concept defined in Article 2. However, the purpose of including

286 Nijlsson (n267), 64.

287 Ibid, 68.

288 CRPD (n7), Art. 2.

289 Nilsson (n267), 68-69.
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communication “was not to establish a definition for the understanding of what
communication means, but rather to ensure [inclusion of] specific forms of
communication”.2°® Communication takes various forms, with PWDs often creating
unique ways of communicating outside of the speaking/hearing “norm” set by society.
Avoiding a concrete definition in preference towards a broad list provides that general

coverage.

Second, the CRPD affords protection for different languages, including “spoken and
signed languages and other forms of non-spoken languages”.??" During the
negotiation process, several countries suggested that sign languages “should be
viewed merely as modes of communication” and therefore are not languages in their
own right.292 However, Kauppinen and Jokinen suggest that such attitudes “fail to
understand Deaf culture, the concept of sign languages, and how critically important
these are to one'’s social and psychological development”.293 Sign languages are
independent “with [their] own vocabulary, grammar, and structure”.??4 The WFD were
at the forefront of non-spoken language advocacy and ensured their inclusion in the
final version. They promoted the “right to be different” and the “explicit recognition of
sign language as natural languages”. Non-spoken languages lack a clear definition in
Article 2's definition. AHC members agreed to include sign language. Nevertheless,
there is ambiguity regarding tactile language. Nilsson suggests, “tactile sign languages

constitute a sub-category of signed languages and thus enjoy the status of being a

298 Rehabilitation International (n13).

291 CRPD (n7), Art. 2.
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language” under the CRPD.29% She continues that this may reflect “a desire among
drafters to be inclusive” of future non-spoken languages, ensuring they maintain equal

protection under the CRPD.

Third, Article 2 discusses the principle of non-discrimination. During the drafting
process, The Netherlands (on behalf of the EU) sought an article on non-discrimination
as “it is a key concept in the Convention and is not yet sufficiently defined in
international law".2%® They argued that a definition of "discrimination on the ground of
disability" must include "both direct and indirect discrimination"2?’ Article 2 of the
CRPD defines discrimination as “any distinction, exclusion, or restriction [based on]
disability which has the purpose or effect of impairing or nullifying the recognition,
enjoyment or exercise, on an equal basis with others, of all human rights and
fundamental freedoms”.2?8 It includes “all forms of discrimination, including denial of
reasonable accommodation”.2% It is also one of the most important concepts within
the CRPD, appearing in nine provisions in the treaty text.3®® However, the CRPD is not
merely a non-discrimination treaty. Its “motivating purpose is gap-filling and
substantive: to make existing human rights law relevant to persons with disabilities by
comprehensively elaborating...from a disability perspective"3®" PWDs experience
violation of their human rights "in ways directly tied to their disabilities or in

ways...justified by them"392
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Fourth, the CRPD defines reasonable accommodation as the “necessary and
appropriate modification and adjustments not imposing a disproportionate or undue
burden...to ensure to [PWDs] the enjoyment or exercise [of rights] on an equal basis
with others”.3%3 It “builds on the idea that it takes more than restrains of biased and
ignorant behaviour to ensure equal enjoyment of human rights”.3%4 The AHC debates
on accommodation involved two main questions - whether “failure to undertake such
accommodations [is] a form of discrimination” and, if so, how “the duty to
accommodate [is] formulated and demarcated”.3%% At the AHC fourth session, there
was an agreement to include a duty to accommodate in the definition of disability-
based discrimination.3®¢ Moreover, the ECtHR incorporated refusal to make
reasonable accommodations into its definition of disability-based discrimination.3®”
Many CRPD obligations use reasonable accommodation to promote PWD equality,
such as Article 4 on various assistive technologies3®® and Article 9 on access to the
constructed environment.3®? Reasonable accommodation can also take multiple forms,

and the Article 2 definition is purposely broad to facilitate interpretation.

Finally, the CRPD defines universal design as the “design of products, environments,

programmes and services to be usable by all people”.3'® The CRPD recognises that
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some PWDs will require aids to alleviate discomfort or facets of their disabilities.
Therefore, the definition does not exclude specialist assistive devices. This definition
echoes the CUD’s definition.3™ The CUD list seven principles: equitable use, flexibility,
simple and intuitive use, perceptible information, tolerance for error, low physical
effort, and size and space for approach and diverse abilities.3'? Universally designed
devices must avoid stigma and segregation and accommodate many abilities. Nilsson
notes that universal design is a relatively new concept in human rights law.3'3 It acts
as a perfect representation of the community's shift towards a holistic rights
perspective. It considers various principles such as language, communication,
discrimination, and accommodation, as discussed above, and pulls them into a modern
interpretation of disability. Universal design is the ultimate goal of the CRPD, that we
design every facet of the socially constructed world with various statuses in mind.
Accessibility should not be an afterthought. Actual equal access is not a wheelchair
ramp hastily bolted to the side of an existing building; it includes wheelchair access in

the initial design process for that building.

1.4.3 The "Social" Context

As noted in section 1.3.2, the AHC broadly interpreted the social model during the
drafting process of the CRPD. Early preamble proposals “did not specifically address
the framing of disability [following] the social model”.3'* One example of its usage is

in a draft proposal by Venezuela in response to the original Mexican proposal,

3" Center for Universal Design, ‘About UD’ (NC State University, 2008)
<https://projects.ncsu.edu/ncsu/design/cud/about_ud/about_ud.htm > (accessed 14 June 2021).
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discussing the “structural or functional absence or impairment...in respect of human
beings’ relationship to their environment”.3™ The LSN noted in 2003, “none of the
documents specifically call for the preamble to acknowledge the paradigm shift in
thinking about disability that has occurred over the last few decades”.3'® However, it is
clear that the AHC drafted the Convention with the social model in mind, and its impact
is evident in the language used in the final version of the CRPD. Kayess and French
suggest the social model exercised an "enormous influence" over the treaty,3" which
assists in illuminating the “limitations of traditional theories of equality” concerning
PWDs.3"® Traustadéttir argues it provided the "knowledge base which...informed" the
CRPD,3'? whilst Degener likens the model to the "motto of the international disability
movement,” suggesting “it served as a powerful tool to demand legal reform".32® As
discussed in section 1.4.2, some argue that the preamble is a "non-radical" version of

the model,3?" culminating in the negotiation process discussed in section 1.3.2.

The Secretary-General Report on Trends mentions the apparent, progressive changes
sought in the drafting process. A principal difference noted is “the shift in emphasis
from biomedical and social welfare service approaches to [PWDs] to the recognition

of [PWDs] as agents and beneficiaries of the development of the societies in which
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they live"322 The discussion of accessible environments, vulnerability, technologies,
and new practices proves that using a social model enfranchises PWDs to make their
own decisions and get the necessary support to live equally with others. Shifting the
discussion within the Convention to non-discrimination and equality further

demonstrates the rejection of the medical model.3%3

The social model was an underpinning frame of reference throughout the AHC
meetings. Participants drew attention to the distinction between "experiences of
impairment and experiences of disability" during the AHC's second session.3?* During
the third session, India, Jordan, and Yemen proposed the preference for the social
model over the medical model.3?° In the seventh session, Costa Rica noted that society
had left the medical model behind, favouring the social model.36 It “emphasises that
[PWDs] are prevented from reaching their full potential, not because of their
impairment, but because of legal, attitudinal, architectural, communications and other
discriminatory barriers"3?’ Finally, during the eighth session, China proposed a

passage for the Preamble of the Convention:

"Recognising an evolving concept of disability where disability is a

state of participation restriction result[ing] from [the] interaction
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between an individual with impairments and environmental

barriers."328

This implied reference to the social model was also missing from the final version of
the Convention. The CRPD lacks an overt reference to the social model. However, it
laces subtle references throughout, as noted in section 1.3, concerning society and the

definition of disability.

The Convention represents a fundamental paradigm shift in how we conceptualise
disability nationally and internationally.32° Melish notes that it marks a transition away
from a medical or social welfare model based on “sorting and separating persons with
disabilities onto parallel tracks or exclusive living spaces” toward a social" or human
rights model that “focuses on capability and takes inclusion, individual dignity,
personal autonomy and social solidarity as the principal points of departure."33®
Further, the “disability problematic” ceases to be how to “provide for those deemed
unable to integrate into mainstream society, but rather how to make society accessible
to all persons, on an equal, non-separate basis."®3! States must "rethink the underlying
assumptions [of] their policies and practices".332 It refocuses the aim onto the social
barriers barring PWDs from full participation and inclusion, rather than resigning
persons with disabilities to institutionalised living arrangements, segregated

education, sheltered employment and qualified income support".333
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1.5 Conclusion

This chapter demonstrates the gradual shift towards the modern human rights
framework and highlights where disability fits within that development. The transition,
which Mégret refers to as the “pluralisation of human rights”, 334 extends human rights
to consider the “specific experience” of PWDs.335 Within the context of the overall
thesis, it highlights the transition away from ignorance of PWDs within the international
human rights context towards active inclusion of PWDs in human rights documents.
The UDHR began the rights discourse with broad generalisations, and the CRPD
concludes a seventy-year-long march towards a human rights document specifically

for PWDs.

Section 1.2 provides the crucial pre-AHC context for disability rights. Disabilities were
shoehorned into the existing rights structure with little practical consideration for the
PWD experience. Over the 20th Century, the UN created several documents to promote
PWD rights, each moving the boundary slightly further and increasing the scope of the
movement. However, these documents maintained an archaic language and
discriminatory policies, limiting their impact. Viewed holistically, this provides the

impetus for establishing the AHC and drafting the CRPD.

Section 1.3 discusses the actions of the AHC through the CRPD writing phases. Framed
through the ‘Five Ws’ (and the additional how), it highlights aspects of the drafting

process which differ from other treaties. These differences consider the prior failings

334 Frédéric Mégret, ‘The Disabilities Convention: Human Rights of Persons with Disabilities or Disability
Rights?’ (2008) 30 Human Rights Quarterly 494, 495.
335 Ibid, 494.
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of the human rights framework and show the steps the community took to avoid such
mistakes. PWDs actively engaged in the AHC, with physical and interactional inclusion
a vital consideration when establishing the AHC. Broderick suggests that this
demonstrates that the CRPD represents the “first binding normative framework that
seeks to ensure the promotion and protection of the human rights of [PWDs] on an

equal basis with others”.336

Finally, section 1.4 highlights several features of this “dawn of a new era”, heralded by
the UN, in which PWDs “no longer have to endure...discriminatory practices and
attitudes”.3%” It contextualises some imperative features of post-CRPD rights for
PWDs, explaining the implications of creating the CRPD and outlining important
considerations for future debate. This chapter sets the scene for the disability rights
conversation, paving the way for subsequent chapters to debate models, rights, and
interpretation. In the broader narrative of this thesis, it works in tandem with the next
chapter to establish the foundations of the answers to the research questions. Whilst
Chapter One highlights the important legal considerations of modelling disability in
human rights discourse. Chapter Two will outline the methodological foundations that
the thesis will use, both to critique current models of disability and to help establish

an identity approach to disability.
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Two: Queering Disability

“What follows is a kind of anti-encyclopaedia entry: queer theory is not
the theory of anything in particular, and [it] has no precise
bibliographic shape. We can say that queer commentary has been
animated by a sense of belonging to a discourse world that only partly

exists”.338

2.1 Introduction

Chapter One contextualised the international nature of disability law. However, the
CRPD still requires interpretation, and continuing discussions of conceptualisations of
disability within human rights shape the narrative of disability. Current discourse is
eclectic and confused, with myriad voices offering different perspectives on how best
to steer this ship. This seems a hypocritical assessment, given that this thesis attempts
to provide yet another voice, taking a radically social constructivist approach to the
emergence of disability as a social category, using a postmodernist and post-
structuralist grounding to develop the idea of disability as a social element of an
individual's identity. However, this is not evidence of too many cooks spoiling the broth.
Instead, international human rights law and disability studies is in desperate need of
an understanding of what these perspectives can offer, both in unison and in

opposition.
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Despite the prospects offered by the CRPD, it has not been a miraculous saviour of
PWD rights. Broderick and Ferri note that “linguistic stereotyping and the use of
negative terms relating to disability have long been a focus of scholarly attention and
criticism”,33? and the official French text of the CRPD retains the term “handicap”
through “personnes handicapées”34® Clearly, more needs to be done to shift the
conversation and promote an inclusive interpretation of the CRPD. The intention of
this thesis, therefore, is to consider the best approach to interpret “disability” within a
human rights context, and then how said interpretation impacts the provision of rights

within the CRPD.

To this end, this chapter will begin a double-feature of theory. It will present the work
of Tom Shakespeare, a vitally important voice in the disability studies sphere. However,
as Shakespeare is a critical realist (whereas this thesis maintains a social
constructivist perspective), this chapter will proceed to deviate from Shakespeare’s
work. By utilising theorists such as Foucault and Butler, this thesis shall attempt to
queer Shakespeare’s interaction approach, asking what the outcome would be from
framing disability as interaction squarely within a queer and crip lens. Chapter Two
shall outline the queer elements, and Chapter Three shall consider the perspectives
on fettering queer. In distancing himself from cultural disability studies, Shakespeare
questions the use of ‘queer’ for disability. He argues that “while activists can self-
identify in whatever way they choose, it is harder to see how a queer theory perspective

will illuminate medicine or social policy”.34! This appears to be an academic challenge;
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Shakespeare is almost theoretically goading cultural disability scholarship to prove

him wrong. This chapter seeks to do just that.

2.2 Shakespeare’s Rights and Wrongs

In his work Disability Rights and Wrongs and Disability Rights and Wrongs Revisited,
Shakespeare sought to create a shockwave within disability studies scholarship.
Utilising a critical realist approach, he views disability as an interaction between an
impaired individual and a disabling society.3*? He assumes that there is a truth and
real object separate from a social reality and independent of the observer. In turn, he
accuses cultural disability studies fail to consider the practical relevance of law on
PWDs, risking ossification “into a fascination with theory for its own sake”.343
Shakespeare’s interaction approach shows great promise yet does not go far enough.
Likewise, Shakespeare’s criticisms of post-structuralism and cultural disability studies
are disingenuous and lack sufficient grounding.344 The identity approach to disability
advocated within the rest of this thesis is a queering of Shakespeare’s interaction
approach, one which utilises a postmodernist and post-structuralist approach through

queer theory.

2.2.1 Understanding Shakespeare

A large portion of Shakespeare’s research relies on a rejection of a strong British social
model of disability. Commentary and criticism of said model of disability will occur in

Chapter Four. However, as a brief overview to help frame this discussion, the social

342 Tom Shakespeare, Disability Rights and Wrongs (Routledge 2086), 55.
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model identifies societal barriers as the disabling factor for people with impairments.
These barriers can be environmental, attitudinal or legislative.34® Traditionally

attributed to the “Big Idea” of the UPIAS, they argue that:

“In our view, it is society which disables physically impaired people.
Disability is something imposed on top of our impairments, by the way
we are unnecessarily isolated and excluded from full participation in

society. Disabled people are therefore an oppressed group.”346

The UPIAS, therefore, acknowledge a difference between an impairment (the physical,
biological manifestation of difference) and disability (the social reaction to the person
with an impairment). This concept grew into the social model, a dominant paradigm of
disability research. The social model exists in direct opposition to individual and
medical models, which “perceive and classify disability in terms of a meta-narrative of
deviance, lack, and tragedy, and assume it to be logically separate from and inferior to
‘normalcy’”.34’ If the social model keeps impairment and disability as distinctly

separate, then a medical model maintains these concepts as one and the same.

Corker and Shakespeare argue that these characteristics and dichotomies fit “the
kinds of epistemologies or knowledge systems generated by modernism”.348 As will be
noted further below, Shakespeare is critical of the social model. However, he still
maintains distrust for medical model. The frequent implication of anti-individual model

debates is that “diagnostic labels cannot be trusted, because they are changeable:
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different professionals do not agree about a particular individual’'s diagnosis, and
diagnoses change with fashions”.34° Areheart argues that impairments are understood
as “the physical trait associated with disabilities, seen little more than diagnoses”.3%®
In commenting on the development of genetics as a source of human advancement
and the impact on PWDs, Kerr and Shakespeare suggest that “in order to achieve
legitimacy, the new biology had to develop the alibi of health and social improvement
as the potential benefits of genetic research”.3%" Medicine is in a position of scientific
power, endorsed by society as the source of evidence-based truth on health. The
“narrative of improving health is mainly on the basis of removing disabled people from
the world”,3%2 as they deviate from traditional able-bodied standards on health. Kerr
and Shakespeare note that “scientists are often ignorant about the experiences and
views of disabled people”,3®3 because the bias towards disability as an illness to cure
leaves disabled voices out of the narrative. Nevertheless, healthcare is not an
inherently evil villain, and “it would be wrong to single out scientists as apart from
culture”.3%* Medicine provides considerable support for those who need it, and

Shakespeare intends on finding this healthy balance.
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Many scholars argue that the CRPD only exists courtesy of the social model,3°® whilst
others advocate for its abandonment.3°6 As someone firmly in the latter camp,
Shakespeare argues first and foremost that the social model fails to undo the damage

caused by medical models:

“Perhaps only the most powerful counter-claim could have effectively
dislodged the deep-seated idea that disabled people are defined by
their incapacity. So from one extreme - the cultural assumption that
disability is equated with dependency, invalidity, and tragedy - the
disability movement swung to another - the political demand that
disability be defined entirely in terms of social oppression, social

relations, and social barriers”.3%7

Finding a viable comparison to feminism, Shakespeare argues that the social model
creates a “conceptual distinction between disability and impairment, similar to the
feminist distinction between gender and sex”.3%® He notes the issues that face
marginalised groups within a modernist society; modernism is “complicit in the
creation of social inequalities and systems of privileging and power based on the axes
of disability, gender, race, class, sexuality, and age”.3%? However, whilst feminism has
developed post-modern perspectives to deconstruct labels and structural inequalities,
disability studies has not done the same; “whereas theorists of race, gender, and

sexuality have embraced and explored the contributions of postmodernism, disability

355 For example, Weller argues that the CRPD follows the social model. See Penelope Weller, New Law
and Ethics in Mental Health Advance Directives: The Convention on the Rights of Persons with
Disabilities and the Right to Choose (Taylor & Francis 2012).
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theorists have proved reluctant to take on board new perspectives”.36® He laments that
the social model “still seems to hold sway. Indeed the crude dichotomies of the British
Social Model also strongly influenced international thinking on disability” such as in

the CRPD.3¢"

In response, Shakespeare suggests that “the global experience of [PWDs] is too
complex to be rendered within one unitary model or set of ideas”.3%? Instead of putting
forward is own model, he takes pieces from several perspectives to blend into his own
approach. With this, he hopes to avoid “the danger of trying to fit the complexities and
the nuances of life into an over-rigid structure or system”.363 The resulting articulation
understands disability as a complex interaction between the individual and society. He
suggests that models of disability cannot eliminate the “problems associated with
disability” entirely by “any imaginable form of social arrangements”.3%4 Instead, the
“priority for a progressive disability politics is to engage with impairment, not ignore
it".36% Therefore, Shakespeare argues that the social model unnecessarily limits itself
through contextual essentialism, reducing disability to external barriers and
oppression.36® PWDs experience limitations “as an interplay of impairment with
particular contexts and environments”.3%7 This perspective does not indicate that
impairment takes centre stage or the primary focus. Shakespeare is a non-reductionist,

suggesting that people are disabled both by society and by their bodies. An analysis
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of disability should make considerations for both. Impairment is “a necessary but not

sufficient factor in the complex interplay of issues which result in disability".368

Shakespeare further argues that a disability model should focus on the intrinsic and
extrinsic factors which comprise the person's experience rather than on the definition
of disability from the perspective of deficit or structural disadvantage. An interaction
between two parties relies on both intrinsic and extrinsic factors. Within a disability
context, intrinsic factors include the nature and severity of the impairment, the person's
attitudes to the impairment, individual qualities and capabilities of the person, and
their overall identity and personality. In comparison, extrinsic factors include the
attitudes of others, any barriers placed by society, any enabling features of that society,
and the economic, social, and cultural factors evident within that society as they relate

to disability.

Shakespeare uses critical realism as his foundational basis for interaction. He argues
that “while different cultures have different views or beliefs or attitudes to disability,
impairment has always existed and has its experiential reality”.369 Perspectives on
disability will differ between groups, but there is an aspect of disability which
transcends society and exists independent of any social impact. As a concept,
disability persists worldwide, and society will always have perspectives on responding
to the myriad statuses of being. Shakespeare’s critical realist perspective
distinguishes between ontology and epistemology, arguing that objects exist

independent of social knowledge - “labels describe, rather than constitute, disease”.3’®
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In defining what critical realism means to disability, Shakespeare cites Williams’
perspective of disability as “an emergent property, located, temporally speaking, in
terms of the interplay between the biological reality of the physiological impairment,
structural  conditioning (i.e. enablements/constraints) and  socio-cultural
interaction”.3”! Meanwhile, Danermark and Gellerstedt attempt to balance multiple

points of view at once:

“..Jinjustices to disabled people can be understood neither as
generated by solely cultural mechanisms (cultural reductionism) nor
by socio-economic mechanisms (economic reductionism) nor by
biological mechanisms (biological reductionism). In sum, only by
taking different levels, mechanisms and contexts into account, can

disability as a phenomenon be analytically approached”.372

Shakespeare takes this as a way to avoid the arguments between the medical model
and the social model, demanding an approach that “gives weight to different causal
levels in the complex disability experience”.3’3 Impairment has always existed

regardless of the social labels attributed to them via diagnosis.

Despite co-editing a collection on disability and postmodernity,3”4 Shakespeare
argues that “the cultural version of disability studies, which also espouses political
commitment, has become fatally contaminated by post-structuralist and

postmodernist theory, and thus failed to provide helpful analysis or evidence”.37°

371 Simon J Williams, ‘Is Anybody There? Critical Realism, Chronic Illness, and the Disability Debate’
(1999) 21(6) Sociology of Health & Iliness 797, 810.

372 Berth Danermark & Lotta Coniavitis Gellerstedt, ‘Social Justice: Redistribution and Recognition - A
Non-Reductionist Perspective on Disability’ (2004) 19(4) Disability & Society 339, 350.

373 Shakespeare (n342), 55.

374 Corker & Shakespeare (n347).

375 Shakespeare (n341), 1.

80



Corker and Shakespeare understand postmodernity as an “attempt to label
contemporary society, and suggests that we are living through the transition from a
modern to a postmodern age”.37¢ In turn, post-structuralism argues that “subjects are
not the autonomous creators if themselves or their social worlds. Rather, subjects are
embedded in a complex network of social relations. These relations in turn determine
which subjects can appear, where, and in what capacity”.3’7 In his view, disability
studies has gone down an unsatisfactory path. Between the 2002 collection and his
own works, Shakespeare has seen what postmodernism and post-structuralism have

to offer and is underwhelmed.

Shakespeare argues that we need to reconceptualise disability studies and chart a new
course. Whilst there are similarities between disability studies and feminism, an over-
reliance on post-structuralism does not work for the former as it does for the latter. He
argues that “gender, race, and sexuality have minimal biological underpinning.
However, disability always has a biological dimension that usually entails limitations or
incapacity, and sometimes frailty and pain”.37 Further, “these aspects of disability can
be modified or mitigated by environmental change or social interventions, but often
cannot be entirely removed. They are not just a matter of culture or language”.3’° The
balance Shakespeare attempts between biology and society, between impairment and
disability (as noted earlier in this section) means that he rejects the application of
post-structuralism onto disability. Shakespeare argues that gender, race, and sexuality
are not biological, but rather they are social; whereas, disability always carries a

biological component. This explains why he finds cultural disability studies “over-
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theoretical [without offering] much in the way of practical help in understanding the
lives of [PWDs], let alone changing them for the better”.2®® From a critical realist

perspective, both queer and crip provide little value to the disability studies discourse.

The question arises, therefore, whether queer and critical realism could function in
tandem. Queer is reductionist by nature, understanding that the social world has an
ontological connection to the natural world but that there are 'true' social elements
which are purely socially generated and therefore do not exist naturally. Queer seeks
to look at the mechanisms which create/cause those social structures to understand
how they exist, why they exist, and why specific parameters define them. Queer also
seeks to reject these structures, arguing that the parameters inherently impact
development and inclusion. The problem becomes that society relies on structures to
function. Structures exist everywhere and are necessary for everyday life. As noted in
Chapter Two, queer must remain practical and functional. It has to 'queer' the system
without rendering it defunct or void. One can accept that there is a source for the
system which cannot be rejected and that society must respond in some form.
Nevertheless, queer can keep society in check by balancing its responses against a

queer goal, similar to Shakespeare’s use of critical realism.

2.2.2 Critiquing Shakespeare

In 2007, Sheldon, Traustasdottir, Beresford, Boxall, and Oliver - all dominant names in
the disability studies sphere - penned a review symposium for Shakespeare’s Disability

Rights and Wrongs.2®' Sheldon begins by suggesting that Shakespeare’s book
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“appears to launch an attack on British disability studies and the disabled people’s
movement”, and that the “instinctual response will no doubt be to launch a defensive
counter-attack, whilst the rest of the world looks on in bemusement”.382 This attempt
at humour is purposely and moderately flippant, as Shakespeare is known to be
“provocative and entertaining” in his own work.383 It also suggests a collective
understanding that the correct approach is to consider Shakespeare’s viewpoints and
provide a measured response. After all, becoming overly-defensive in commenting on
Shakespeare’s work would “distract attention away from what should be the real point
of disability studies - defending not oneself and one’s peers, but the disadvantaged of
the world”.384 Across the rest of the symposium, the authors each provide their own
interpretations of Shakespeare’'s book, which range from cautiously optimistic, to
frustratedly despondent, to openly chagrined. Nevertheless, they all provide points of

critique, which shall be considered below.

A key issue present in Shakespeare’s work is his use of theory. In both books, he looks
at various theoretical perspectives on the source of disability, before resiling himself
to use critical realism to justify his interactionist approach. The problem is not merely
that he chooses critical realism over another theoretical perspective, but that he seems

to do so without sufficient reasoning. As Sheldon notes:

“In Disability Rights and Wrongs, we are often told that British
disability studies is too reliant on ideology. Whilst the term ‘ideology’

is not clarified, a pejorative view is clearly taken. The suggestion is
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that anything ‘ideological’ is unreasonable and unfounded and cannot

therefore be scrutinised in a mature and critical manner”.385

Shakespeare argues that the source of “current fruitless and frustrating debate[s]” on
disability and the social model is the overreliance of an “increasingly ideological
definition of disability”.38® Shakespeare is interested in the tangible application to
PWDs now, what gets PWDs their necessary accommodations, adjustments, and
medical interventions. Therefore, he believes that disability scholarship is becoming a
rigid and unimaginative structure of “crude dichotomies” which are *“ultimately
misleading”.2®” Current discourses do not serve their purpose and leave out the
practical application of debate. Shakespeare is partially correct here, that decades of
debate on the social model of disability have not resulted in utopia. PWDs continue to
face oppression and marginalisation. However, he underestimates the value of
postmodern and post-structural theory and alternative viewpoints to the discussion.
The rest of this chapter will provide said alternative theories, in the hopes of patching

these gaps in an otherwise reasonable argument.

The result of highlighting his displeasure in “the disability rights ideology” in the first
book is a lack of explanation of what the ideology is. McLellan defines ideology as
“someone else’s thought, seldom our own,” suggesting that labelling something as
ideological is to instinctively reject the notion “lest the foundations of our most
cherished conceptions turn out to be composed of more shifting sand than we would
like”.388 Sheldon uses this idea to argue that Shakespeare fails to properly balance his

views and provide sufficient analytical depth - “it would have been more helpful to give
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proper consideration to the actual arguments that are being made”.387 It becomes
difficult to critique Shakespeare’s logic if he does not provide it. In turn, it is suggested
that Shakespeare conflates the social model with a legalistic rights model. Though the
social model “embraces the notion of rights”,2® Finkelstein argues “it is not a rights
model”.39" Instead, it was a “political tool”,>%? to help PWDs “who could be angry at
discriminatory societal arrangements instead of being ashamed of their own
shortcomings”.39% By treating ideology as abstraction, it is argued by Sheldon that
Shakespeare misses the point of the social model. This argument is unconvincing, yet

speaks to some truth.

Importantly, Shakespeare does not appear to rectify his ideological issue, as he
remains rather pejorative and conflatory to ideology in his later works. Goodley
reviewed Shakespeare’s second bite of the apple in Disability Rights and Wrongs
Revisited. He notes that Shakespeare mentions several cultural approaches, yet the
criticism provided was “too simplistic”.394 Almost echoing Sheldon’s concerns about
Shakespeare bludgeoning his way through theory he sees as ineffective, Goodley
argues that Shakespeare accuses “materialist social modelists of holding a Stalinist
line while arguing that cultural disability studies are interested only in discourse rather
than the real stuff of everyday life”.39° These are quite harsh and polarising comments
to make about entire bodies of scholarship. As such, Shakespeare displays “an oddly

ambivalent relationship with disability theory and the act of theorising”, leading to
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disingenuous anti-intellectualism.3?¢ His idea that post-structuralists like Butler and
McRuer fail to contribute anything helpful to the discussion loses strength and ceases
to be a useful contribution itself: “Come on, he argues in Chapter Two, there can never
be universal architectural design that will include all disabled people, get real!”.3%” The
mere fact that there cannot be a one-size-fits-all approach to modelling disability,
should not inherently preclude cultural disability studies from throwing their hats into
the ring and contributing something novel and new. Goodley proceeds to advocate for
utopian ideals, a wistful chastisement of Shakespeare for ignoring that many theorists
and activists enter this space to advocate for an idealised future. This is true, disability
studies has thrived on advocacy and political engagement from people who want real
idyllic change. A similar sentiment can be applied to queer, which will be discussed
further in later sections of this chapter. In essence, Shakespeare is selling “ideology”
short, unduly casting it aside as impractical, when in reality a post-structuralist
queering of disability may provide unique commentary and a new path down which to

tread.

A second problem arises in Shakespeare’s conceptualisation of the location of
disability. Boxall acknowledges that a defining feature of the social model is “the
separation of disability, which is viewed as socially created, from impairment which is
taken as located within the individual”.3?8 However, Shakespeare argues that the
distinction between the two is unclear - “impairment is always already social, while
disability is almost always intertwined with impairment effects”.3%? He argues that the

social model perspective is unduly restrictive, and a more pragmatic approach would
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understand that PWDs experience both pain and discrimination simultaneously. Boxall
takes issue with this assessment within the context of learning difficulties. A
considerable portion of individuals who experience learning difficulties demonstrate
no bio-medical cause.*®® As such, Boxall argues that “it is considered unlikely that
social factors alone have caused the difficulties they experience; for others, their

learning difficulties will be attributed to social, rather than biological causes”.*®"

This complication around impairment versus perceived impairment,*®2 caused by a
disagreement on the source, challenges Shakespeare’s view on bio-medical reference
for impairment, since “whether or not impairment is biologically based or socially
produced, disability...is imposed ‘on top of’ people with learning difficulties’ perceived
impairment”.493 Shakespeare is correct that there is an inherent physicality to a
notable number of disabilities, but becoming reliant on diagnoses to indicate all
impairments to treat is a dangerous path to take. Shakespeare does not go so far as
to endorse a medical model approach, but as noted in the previous section, he does
argue that “gender, race, and sexuality have minimal biological underpinning” as a
justification for treating disability differently.#®* Attempting to rationalise a distinction
between disability and these “usual suspects in cultural studies”,*®° seems to fall back

on medicine as the evidential truth.
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This focus on social identity, ironically, leads to Shakespeare militantly rejecting the
notion of blending social and biological for certain categories but not others. Despite
his argument that disability maintains biological elements, it would be incorrect to
state that race, gender, and sexuality are purely social. To say there is minimal
foundation of these concepts in the physical reality of humanity is unnecessarily
reductive. All four of these concepts are fluid social constructions depending on the
internal perspectives of those who ascribe identity. There is an overlap of biological,
physical reality with construction of social categories. His argument that
deconstructivists reduce impairment to diagnosis, conflating the two, misses the point
that both concepts are grounded in social construction. Our understanding of a
diagnosis is socially and culturally contingent, and society can only ever understand
physical, mental, or psychosocial conditions through the lenses it has created itself. As
will be noted in Chapter Three, the overreliance of the term “impairment” by the social
model allows the medical model in through the back door, and Shakespeare is guilty
of doing the same here. It also demonstrates the lack of consideration to the
distinction between lack and loss: PWDs will experience their disability depending on
whether they were born with it or whether they developed it over time. Both the social

model and Shakespeare’s critique do not provide sufficient answers to this issue.

This debate extends further to what disability means for PWDs. Shakespeare uses the
term to describe “the whole interplay of different factors which make up the experience
of people with impairments”,*®® which Sheldon argues makes “explanatory critiques

of disabled people’s maltreatment hard to formulate, and thus undermines any
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attempts at social change”.*%7 Sheldon seems to believe that Shakespeare’s definition
is far too loose to be practical, and that a return to a stricter understanding of
impairment and disability is more appropriate. These debates have arguably existed
since the development of the UPIAS’s Big Idea; Beresford notes “the tensions that
have emerged between on the one hand disability studies and its associated
academics and researchers and, on the other, disability politics and activists”.498 The
notion here is that parties with vested interests in this discourse all approach disability
with different perspectives. Interestingly, a post-structural queering of disability would
agree with Shakespeare in expanding the understanding of disability to cover a variety
of sources. In particular, Butler's theories on performativity and citationality (as
discussed at section 2.3 below), which McRuer develops within disability studies into
“ability trouble” (as discussed at section 2.4 below),*®? see the socialisation of
disability as a symptom of an expansive collection of referential material in society. A
social world manifests an increasing number of points of comparison for PWDs,
entrenching their perspective on their disability further. Where this deviates from
Shakespeare’s logic is the location and source of disability, with Shakespeare arguing
that an impaired person will always exist outside of a society, while Butler and McRuer
would argue that society has created disability before the subject is even aware of the

impairment.

Traustasdottir agrees with Shakespeare on “the dangers of polarisation”,'® as “UK

disability studies, and the social model of disability in particular, has been criticised
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for not including certain groups of people such as people with learning difficulties...and
mental health issues”.#!" Shakespeare despairs for the ‘us versus them’ mentality, as
the ‘us’ in the narrative is not a homogenous collective all seeking the same thing. The
experience of PWDs consists of factors both intrinsic to the individual and extrinsic
from wider context.*'? Shakespeare is correct in this instance; however, given his
reliance on critical realism, his theoretical foundations unduly restrict him. The factors
that impact PWDs are limited to what can be labelled and identified as tangible or real.
As will be explained in the later sections of this chapter, a post-structuralist queer
perspective can deconstruct these labels further, highlighting the myriad of ways in
which PWDs are forced to perpetuate specific categories of restriction through

performance of socially-constructed categories and identities.

Along a similar vein, Shakespeare takes issue with a forced disability identity and

shared community:

“It is paradoxical that the identification of people with impairment as
members of a disabled collective is generally viewed positively,
whereas the ascription of group membership - in the form of labelling

- is generally viewed negatively in the disability community”.413

In his second book, Shakespeare suggests that the majority of PWDs do not identify
with a common “disability identity” under the banner of the social model.*'* As such,
an attempt to “organise or analyse on the basis of impairments becomes redundant”

if forced to view disability as a shared identity in the face of oppression.*'® He sees no
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value in forcing an identity label on a group that does not itself identify with it. Further,
given the lack of homogeneity, it is impossible in his eyes for a communal disabled
identity to organically develop. Shakespeare uses the Deaf community as an example
of a rejection of a communal ‘disability identity’, as they see themselves as a linguistic
minority instead.*'® This example achieves another purpose - highlighting a situation
where the specific lived experiences of a community prevent other groups of people
from empathising with their plight, and vice versa. After all, what overlap exists between

Deaf people and psychiatric system survivors?

Nevertheless, this has not stopped PWDs from continuing to rally together in order to
enact change. As explained in Chapter One, with the mantra of “nothing about us
without us” (which seems to have shifted during the AHC to become “without us,
nothing”), DPOs and NGOs banded together to create a custom human rights
convention for PWDs. This is in spite of the fact that “there does not seem to be any
consensus in relation to the social model of disability among mental health service
users”.*7 As will be discussed in Chapter Six, mental health service users (also
sometimes referred to as psychiatric system survivors) reject the label of disability on
mental health. Whether the word “disability” is the correct name for the community is

an entirely different debate from whether a community and shared identity could form.
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Further, others mental health service users have developed links and shared activities
with DPOs and disability-based NGOs.#'8 Additionally, the discourse around the CRPD,
which same after the publication of the first book but before the second, demonstrates
an acknowledgement of the myriad of different disabilities people experience and the
varied restrictions to realisable engagement. For instance, Boxall notes the significant
barriers that people face in participating in academic debate,*'® with Docherty et al
providing examples of pictures and large print as necessary accessibility concessions
for certain PWDs to be able to study the social model themselves.*2® Given that the
social model was borne from political activism and subsequently shifted into academic
discourse, individuals with lived experience have a stake in the development of said
discourse. As noted in Chapter One, the AHC made multiple adjustments to ensure
DPOs and NGOs were involved in the CRPD’s development process. A collective
identity around broad conceptions of disability ensured tangible and impactful

inclusion.

Ultimately, Shakespeare’s concerns read as distrust of identity politics, with entire
chapters dedicated to debunking the application of identity to disability discourse.*?!
There is a justification for wanting to avoid identity politics, given that it can “create
conflicts between social groupings who have much to gain from forming alliances”.#??

Davis agrees with Shakespeare that “life is not all about the panopticon; it is also about

418 For example, several participants in the AHC meetings were representatives of mental health-based
NGOs. See further Ad Hoc Committee established by UNGA Res 56/158, ‘List of Participants’ (United
Nations, 16-27 June 2003) <https://www.un.org/esa/socdev/enable/rights/a_ac265_2003_inf_1.nhtm>
(accessed 11 April 2024).

419 Kathy Boxall, Iain Carson, & Daniel Docherty, ‘Room at the Academy? People with Learning
Difficulties and Higher Education’ (2004) 19(2) Disability & Society 99.

428 Daniel Docherty et al, ‘This is What We Think’ in Dan Goodley & Geert Van Hove (eds), Another
Disability Studies Reader? People with Learning Difficulties and a Disabling World (Garant 2005), 34.
421 See Shakespeare (n342), 68-82; Shakespeare (n341), 92-110.

422 Sheldon et al (n381), 210.
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the pharmacy, personal assistants, protection and other positive things”.#?® This all
relies on Shakespeare’'s fundamental premise that there is meaning to be found
emerging at the level of interaction between the self and society. As will be explained
in subsequent sections, queer theory adopts a different approach to the location of
things that carry social meanings; it does not seem possible for Shakespeare to agree
with Derrida or Foucault, for example. However, there is sufficient overlap in the

existence of the person as a subject and as a foundation for social development.

Finally, Shakespeare discusses the location of non-disabled people within the
disability studies discourse,*?* suggesting that “allies, advocates, assistants and
interpreters seem to lose their status as non-disabled people, enjoying the temporary
privilege of membership to the disabled world”.#?® Boxall disagrees, citing “the power
dynamics of such relationships and people with learning difficulties’ frequent lack of
recourse to ‘higher authority’ when they disagree with those who support them?”.#26
This is a key issue of queer legal theory - how to understand the structure of power
dynamics without relying on unhelpful separation based on labels. Zanghellini notes
the limitations of focusing on distinct categories or labels as justification for specific
rights provisions; ‘it may be generally desirable that, wherever possible, rights should
not be claimed — or granted — on the ground of membership to a group identified by
a purported shared identity’.#?” Attempting to consolidate the construction of identity

along some definite lines is a concerning and problematic endeavour, as it contributes

423 Davis (n405), 96.

424 Shakespeare (n342), 187.

425 Tbid, 194.

426 Sheldon et al (n381), 228.

427 pAleardo Zanghellini, ‘Queer, Antinormativity, Counter-normativity and Abjection’ (2009) 18 Griffith
Law Review 1, 1.
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to the promulgation of binary modes of thinking.#?® The remaining sections of this
chapter shall explain how queer tries to retain its post-structural deconstructive
perspective in the face of categories, and Chapter Four will demonstrate how an
identity approach can hope to maintain fluidity whilst recognising the practical

application of such labels.

Moreover, in Chapter Seven, there is a discussion of the outer boundaries of rights
within the CRPD, and whether the convention affords those without disabilities with
rights protections. There are examples of situations where non-disabled people
receive protections under the CRPD, such as in Bellini, where a non-disabled caregiver
has rights under Article 28(2)(c) to an adequate standard of living.*>° However, these
situations are hyper-specific to nuanced situations, and Shakespeare has been
accused multiple times of painting with too broad a brush.#3® The best approach to
take is one that can navigate these nuanced situations, and a critical realist
perspective cannot achieve this due to its inability to let go of seemingly entrenched

bio-medical justifications to impairment.

As a postscript to this critical commentary, the authors of the symposium can be
justifiably accused of pushing their criticism too far. Though Traustasddttir welcomes
Shakespeare’s book as “an important contribution to the international forum on
disability”,*3! several of the symposium’s comments still come across as bitter and

vengeful. Sheldon suggests that readers of Disability Rights and Wrongs will find it “of

428 Aleardo Zanghellini, ‘Lesbian and Gay Identity, the Closet and Laws on Procreation and Parenting’
(2007) 16 Griffith Law Review 187, 111-114.

429 Bellini v. Italy (2018) CRPD/C/27/D/51/2018.

438 See Davis (N485), 96; Goodley (n344), 660.

431 Sheldon et al (n381), 213.

94



no more use than the wheelchair depicted on the front cover”*32 notably, the
wheelchair on the front cover of Disability Rights and Wrongs is made entirely of
stainless steel and has kitchen knives for handles. Oliver echoes this sentiment,
arguing that Shakespeare “has taken some of the truths of disability studies and turned
them into something I can hardly recognise. If that's the best that an emergent
disability studies can do, I'm glad I've retired”.#33 It is difficult to not perceive these
comments as a departure from enthusiastic and constructive criticism, towards the
jaded in-fighting that Sheldon attempts to allay with mild humour in her opening
paragraph. Perhaps their intention is to use the knife handles of the wheelchair on the

cover of Disability Rights and Wrongs to aid in this backstabbing.

It is important to understand how theory develops and progresses. Theory ebbs and
flows, it progresses not in step with society, but ahead of it, leading us into increasingly
progressive ages of understanding. Shakespeare argues that the strong social model
was useful for a time, but disability studies must move on to greener pastures. This is
the correct approach to take, and his attempts are admirable. The entirety of section
2.2 demonstrates what Shakespeare gets right, and what can be improved. However, if
disability theory sits on a spectrum, and staunch believers in a strong social model sit
at one end of the spectrum, Shakespeare does not sit at the other end. If the
entrenched approach to disability is the disablement of impaired people by society, to
swing the pendulum in the complete opposite direction is not to follow a critical realist
approach. Instead, disability studies scholarship should push the boundaries further,
dispense with the painful shackles of restrictive conceptualisations of disability, and

strive for something more inclusive.

432 Tbid.
433 Tbid, 234.
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In summary, Shakespeare’s interaction approach is an interesting and engaging
perspective on the location and practicalities of disability. However, there are several
shortcomings within his work. The rest of this chapter will provide an overview of queer
theory and the accompanying ideas of crip theory. Together, these perspectives will

help queer Shakespeare’s work into a new identity approach to disability.

2.3 Defining Queer

The previous section outlines and critiques Shakespeare’s work on critical realism and
an interactionist approach to disability. Throughout, there is mention of and
comparison to queer theory. Queer attempts to understand the mechanisms of reality
and how these mechanisms have developed structures within the socially-constructed
world. It aims to achieve “desystematisation, anti-definition, and opposition to
normalisation”.#34 Queer’'s general position within critical discourse is in opposition
to the norm. What currently exist as trite structures and definitions are, in fact,
statements of ‘normal’ by a hegemonic, able-bodied, heteronormative society. As such,
they alienate and restrict access and representation for those who do not conform to

these restrictions.

434 C. Heike Schotten, ‘To Exist Is to Resist: Palestine and the Question of Queer Theory’ (2018) 47(3)
Journal of Palestine Studies 13, 15.
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2.3.1 Putting ‘Queer’ in Theory

An appropriate place to start on this journey of queer discovery, therefore, is to define
queer. Decades of contextualising, restructuring and redefining can be attributed to
the journey from ‘queer’ to current queer legal theory. The Oxford English Dictionary
tracks the use of the term ‘queer’ as an adjective to the United States in 1914, where
it was used as a derogatory colloquialism towards homosexuality or association with
homosexual people.*3® In recent years, however, the term has seen a shift. Jagose
notes that ‘queer’ has been ‘used differently, sometimes as an umbrella term for a
coalition of culturally marginal sexual self-identifications and at other times to
describe a nascent theoretical model which has developed out of more traditional
lesbian and gay studies’.*3® The LGBTQ+ community, having undergone characteristic
shifts over the last half-Century, has utilised ‘queer’ as an umbrella term to their various
identities, reclaiming the term alongside gay rights activism. At the same time,
academics engaged in studies of ‘gay’ experiences, such as the impact of sexuality
and gender within the AIDS crisis.*3” This blending of discourse within the spheres of
academia and political activism has led to the corpus we now know as ‘queer studies’

or ‘queer theory'.

Halperin attributes the creation of the term ‘queer theory’ to Teresa de Lauretis,
coining the term to title a conference at the University of California, Santa Cruz in

February 1990.438 It was a cognisant blend of the ‘scurrilous term’ of ‘queer’ with the

435 Oxford English Dictionary, ‘queer, adj. (OED, December 2023)
<https://www.oed.com/dictionary/queer_adj1?tab=meaning_and_use#27444388> (accessed 13 March
2024).

436 Annamarie Jagose, Queer Theory: An Introduction (New York UP 1996), 1.

437 OED (n435).

438 David Halperin, ‘The Normalization of Queer Theory' (2003) 45(2) Journal of Homosexuality 339,
339.
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‘academic holy word’ of ‘theory’ to be deliberately disruptive.*3? After all, queer was a
pejorative term used to label sexual deviants as abnormal and sick, and was only
starting to be used by rights activists in an attempt to take ownership and ameliorate
it. Using the term ‘queer theory’ also sought to consolidate several bodies of research
under one umbrella. Sociological research into sex, gender, identity, and society
existed in different locales, and were conflated to be equal, when in reality, ‘lesbian
and gay studies’ took primacy. Further, experiences of homosexuality differed between
lesbians and gay men, leading to discordance within the field. Accordingly, de Lauretis
notes that the term ‘queer theory’ was chosen ‘in the effort to avoid all of these fine
distinctions in our discursive protocols, not to adhere to any one of the given terms,
not to assume their ideological liabilities, but instead to both transgress and transcend
them - or at the very least problematise them’.*4® The aspirations of queer became

twofold,

...both to make theory queer (that is, to challenge the heterosexist
underpinnings and assumptions of what conventionally passed for
“theory” in academic circles) and to queer theory (to call attention to
everything that is perverse about the project of theorising sexual

desire and sexual pleasure).*4

This two-stage approach attacked different levels of the social structure of things. Not
only the normative assumptions made by society about categorising people, but also
the very notion that seemingly trite concepts as sex, gender and sexuality were still up

for debate.

439 Thid, 339-340.

448 Teresa de Lauretis, ‘Queer Theory: Lesbian and Gay Sexualities, An Introduction’ (1991) 3(2)
differences: A Journal of Feminist Cultural Studies iii, v.

441 Halperin (n438), 340.
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Queer theory, as Halperin argues, was thus ‘a placeholder for a hypothetical
knowledge-practice not yet in existence, but whose consummation was devoutly to be
wished’.442 The title existed before scholars had a chance to define its parameters; it
is an excellent example of the cart coming before the horse. Queer theory became the
poster child of emergent identity politics studies. It blazed a trail through existing
feminist and gay studies, leaving behind questions such as Berlant and Warner's ‘What
Does Queer Theory Teach Us about X?'.#43 Two key texts, Sedgwick’s Epistemology*44
and Butler's Gender Trouble*#° predate the development of queer as a theory, with
scholars retroactively applying queer to the former and Butler publishing updated
editions to incorporate queer for the latter. The result is a rich, postmodernist/post-
structuralist oeuvre on the subject of identity and antinormativity, crafted over three

decades, and formed of a variety of different voices.

2.3.2 Putting ‘Theory’ in Queer

Queer is ‘a continuing moment, movement, motive - recurrent, eddying, troublant’ 446
It is constantly shifting, progressing along the road of deconstructing existing notions
of identity. Sullivan acutely summarises the epistemological foundation of queer theory

as such,

sexuality is not natural but...discursively constructed. Moreover,

sexuality...is constructed, experienced, and understood in culturally

442 Thid.

443 Berlant & Warner (n338).

444 Eve Kosofsky Sedgwick, Epistemology of the Closet (University of California Press 1990).
445 Judith Butler, Gender Trouble (Routledge 1998).

446 Eve Kosofsky Sedgwick, Tendencies (Duke University Press 1993), xii.
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and historically specific ways. Thus, we could say there can be no true
or correct account of heterosexuality, homosexuality, bisexuality, and

so on.*#7

Queer takes a postmodernist focus on reality, highlighting the constructed nature of
society. It considers the mechanisms of reality, purporting to understand the causes
for societal differences between individuals based on their characteristics. By making
theory queer and queering theory, it embraces the ‘utilitarian mix of activism and
academia’ afforded to it by its beginnings.#4® It unapologetically flexes its activist
muscles, highlighting the inequalities caused by entrenched normative values
attributed to specific identities; in turn, this paves the way for queer to assess the

causes of said normative values, addressing the root cause of discrimination.

If queer maintains origins in lesbian and gay studies, the regulation of sexuality and
gender identity is a helpful example of its function. Through the first political activism
under the notion of non-conformity in the 1960s, homosexuality began to be more
commonly accepted as a state of being not appropriately regulated by medicine.*4?
In 1974, homosexuality was removed from the Diagnostic Statistical Manual, yet
transsexuality was added;*®® this marked the beginning of the depathologisation of
homosexuality, but the pathologisation of trans- identities. This also showed a

divergence between the goals of the ‘homosexual’ and the ‘transsexual’,*®! as the

447 Nikki Sullivan, A Critical Introduction to Queer Theory (Edinburgh UP 2083), 1.

448 Stephen Whittle, ‘Gender Fucking or Fucking Gender’ in Richard Ekins & Dave King (eds), Blending
Genders: Social aspects of cross-dressing and sex-changing (Routledge 1996), 201.

449 1bid, 197.

450 Rick Mayes & Allan Horwitz, ‘DSM-III and the Revolution in the Classification of Mental Illness’
(2005) 41(3) Journal of the History of the Behavioural Sciences 249, 258-9.

451 The use of the term ‘transsexual’ is contextually accurate, though it is acknowledged that the term is
considered outdated and overly-medicalised. Other references to non-cisgender identities in this thesis
use the umbrella term ‘trans-‘ instead.
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former elected to ‘float with the current’, trying to fit in as equal in a mainstream which
fetishises the normal and holds heterosexual ideals as the goal.*®? As Dubermann
notes, this focus on reformism and respectability originated ‘in fierce anger and [was]
initially marked by broad-gauged demands for social change, then rapidly evolve[d]
into well-behaved self-protective associations...pressing for narrow assimilationist
goals’.**3 Homosexuality was understood and (to an extent) accepted, whereas trans-
identities were not. These two categories overlap and interact but are not the same;
marginalised individuals regarding sexual orientation and gender identity have sought
refuge within each other’'s communities yet exhibit several differences which cause
their cohabitation to be problematic. Debates of trans- identities persist, however the
shift away from ‘gender identity disorder’ towards ‘gender incongruence’ in the ICD-11
highlights a progression similar to the depathologisation of homosexuality in the

1970s.4%4

The obvious outcome from the above discussion is the knowledge that queer takes
aim at restrictive social constructions. Historically, its focus has targeted the
entrenchment of normativities of gender and sexuality. As a social construct, gender
has been instigated to apply categorical definitions and parameters to identity, and
queer intends to analyse and dissect them critically. The body is ‘a statement of
gender from the moment of birth’,*°° with society creating the categories of ‘male’ and
‘female’ to apply to individuals based on a myriad of characteristics. Though these

categories seem to function in society broadly, these binary terms fail to reflect the

452 Berlant & Warner (n338), 345.

453 Martin Dubermann, About Time: Exploring the Gay Past (Penguin Books 1991), 392.

454 World Health Organisation, International Statistical Classification of Diseases and Related Health
Problems (11t edn, WHO 2019).

455 Tbid.

101



uniqueness of individual bodies, creating a group of individuals who do not conform.
Queer seeks to undo this disparity. Further, as Jagose notes that ‘demonstrating the
impossibility of any ‘natural’ sexuality, it calls into question even such...unproblematic
terms as ‘man’ and ‘woman”.*%¢ Its position in general discourse is that of critique of
the norm: what is seen as normal, common, or trite was dictated as such by the
heteronormative mentality of society. Whittle, through a personal account, explains that
he is gendered not just by himself but by everybody who knows him, meaning he
‘cannot escape the hegemony of gendering’.*®” The cyclical nature of gender within
society demands that it be enforced on its subjects, who then repeat the process on
others and themselves. Gender is entrenched as it has become the status quo,
accepted as truth by the echo chamber of society. Queer is tasked with
‘desystematisation, anti-definition, and opposition to normalisation’#®8 to deconstruct
societal understandings of gender and reconstruct a paradigm which lacks hard,
restrictive definitions. By refusing to systematise the world, queer is a ‘resistance to
being an apparatus for falsely translating systematic and random violence into normal

states’,*5? a means of ceasing the problematic normal.

Finally, it may be helpful to position queer as it relates to feminism. Feminist legal
theory has existed in several different forms (or ‘waves’) for more than a century. From
Mary Wollstencraft in the 18™ century to the modern day, academic discourse has seen

several versions of feminist theory.#® Feminism is an attempt ‘to critique, to disrupt,
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to question, to render problematic the objective, the neutral and the normal’.*%" To be
feminist is to understand the inherent partiality of society towards the male; to be a
feminist legal theorist is to identify the biases against women in the law. Smart argues
that ‘it is not that law fails to apply objective criteria when faced with the feminine
subject, but precisely that is does apply objective criteria and these criteria are
masculine...to insist on equality, neutrality and objectivity is thus, ironically, to insist on
being judged by the values of masculinity’.*®2 Further, as Sachs and Wilson note within
the context of English common law, though it ‘had so often been extolled as being the
embodiment of human freedom’, it maintained precedent that ‘provided the main
intellectual justification for the avowed and formal subordination of women'.463
However, a common critique of several feminist movements is an inherent expectation
of a homogeneity within oppressed groups. Advocating for women means advocating
for all women, yet individuals experience womanhood in a myriad of different ways.
Connell suggests that the differences between the conceptual and the political had
become broader and more distinct and that feminism was not offering anything
academically new.*# As such, queer involves an acknowledgement of intersectionality,
without which ‘we would be left with the false sense that all members of a particular

category of people...are affected equally by various social forces’. 465

Crenshaw coined the term ‘intersectionality’ to label the unique discrimination faced

by Black women, and to highlight ‘subordination as disadvantage occurring along a

461 Alison Diduck & Katherine O’Donovan, ‘Feminism and Families: Plus Ca Change?’ in Alison Diduck
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single categorical axis'.*® By ignoring the ways in which race and gender impact
someone simultaneously, feminism erased Black women in ‘the conceptualisation,
identification and remediation of race and sex discrimination, by limiting inquiry to the
experiences of otherwise-privileged members of the group’.*®’ An intersectional
perspective, therefore, acknowledges the diversity of society. Andersen and Collins
take this further, in an attempt to understand what a diverse society means for critique
of structural discrimination. Due to increased heterogeneity in the general public,
‘diversity has become a buzzword - popularly used, but loosely defined. People use
diversity to mean cultural variety, numerical representation, changing social norms,
and the inequalities that characterise the status of different groups’.*6® Though this
has led to previously invisible groups gaining more overt recognition - for example,
marginalised groups based on sexual orientation or gender identity, - these groups are
still understood as ‘other’. We see this clearly in relation to disabilities; comparing
people based on their physical or mental difference highlights the discrimination they
face, but still maintains these stigmatising barriers - the social chasm between normal

and abnormal.

Therefore, in justifying her establishment of queer theory, de Lauretis suggests the
‘differences made by race in self-representation and identity argue for the necessity
to examine, question, or contest the usefulness and/or the limitations of current

discourses’.*%? Existing frameworks provided insufficient scope and leverage to

466 Kimberle Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique
of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) 140 University of Chicago
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sufficiently critique the structural oppression faced by marginalised groups. The scope
of queer ensures respect of the universality of existence, as ‘fundamentally, race, class,
and gender are intersecting categories of experience that affect all aspects of human
life; thus, they simultaneously structure the experiences of all people in this society’.4”®
Further, these concepts fluctuate, their applicability and functionality are fluid over
time; ‘at any moment, race, class, or gender many feel more salient or meaningful in a

given person’s life, but they are overlapping and cumulative in their effects’.4”’

Ultimately, as Andersen and Collins note, recognising diversity involves ‘understanding
race, class, and gender [as] simply a matter of recognising the plurality of views and
experiences in society - as if race, class, and gender were benign categories that foster
diverse experiences instead of systems of power that produce social inequalities”.#”2

This echoes the sentiments of De Lauretis, who concludes thus,

Finally, it is because sexuality is so inevitably personal, because it so
inextricably entwines the self with others, fantasy with representation,
the subjective with the social, that racial as well as gender differences
are a crucial area of concern for queer theory, and one where critical
dialogue alone can provide a better understanding of the specificity
and partiality of our respective histories, as well as the stakes of some

common struggles.*’3

Queer differs from feminism, as instead of attempting to undo injustices and

prejudices based on gender by advocating equality of treatment within the current
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sociological framework, it critiques that framework and seeks a fairer system overall.

Suppose feminism critiques from within, queer critiques from without.

2.4 Butler and the Queering of Things

With an understanding of what queer is, it is important to turn now to discussions of
how to queer. Judith Butler is seen as the foremost theorist of the current queer
movement; academics in the early 1990s were in awe of “the productive impact their
dense and even imposing work has had on the recent development of queer theory
and reading”,4’4 and their work is “cited more persistently and pervasively than any
other queer theorist”.4’ Therefore, this section shall provide an overview of Butler's
work in feminism and queer theory. As preliminary framing, Butler discusses queer
through gender, sex, and sexuality. This thesis seeks to contribute to disability studies
scholarship. Chapter Three shall demonstrate how subsequent theorists such as
McRuer and Kafer have shifted disability studies scholarship under the queer theory
umbrella. Nevertheless, the rest of this section shall look in particular at gender, sex,

and sexuality as the lens of study.

2.4.1 Performative Acts

Within their earlier works, Butler considers the performativity of societal interactions.
In Performative Acts and Gender Constitution, Butler argues that gender, as a social
construction, is inherently performative; it is not a static identity, but a set of acts that

can evolve over time:

474 Sedgwick (n446), 1.
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“..if gender is instituted through acts which are internally
discontinuous, then the appearance of substance is precisely that, a
constructed identity, a performative accomplishment which the
mundane social audience, including the actors themselves, come to

believe and to perform in the mode of belief”.476

For Butler, the sources of gender are socially constructed expectations, meaning the
entire concept of gender is constructed. Given that society had predetermined the
parameters of gender, all individuals seeking to engage in society would perform their
gender based on these definitions. There are biological components to this
performance, the existence of the body as both canvas and vehicle as the prime
example, but the remainder is socially-produced. As such, Butler argues that “the more
mundane reproduction of gendered identity takes place through the various ways in
which bodies are acted in relationship to the deeply entrenched or sedimented
expectations of gendered existence”.#”’ Individuals perform social expectations of
gender upon their bodies, shaping their understanding of gender and entrenching
these notions within the individual’'s sense of self and existence. Further, the social
production does not stop at the body - it is “not merely matter but a continual and
incessant materialising of possibilities”.#’® The boundary between biology and
sociology blurs, creating space for the constructed to permeate what we know as

physical truth.

This is not to say that gender is the same for everyone. Butler notes that “one is not

simply a body, but in some very key sense, one does one’s body and, indeed, one does

476 Judith Butler, ‘Performative Acts and Gender Constitution: An Essay in Phrnomenology and Feminist
Theory' (1988) 40(4) Theatre Journal 519, 520.
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one’s body differently from one’'s contemporaries and from one’'s embodied
predecessors and successors as well”.4’? Given that the body is a vessel, the point of
interaction between the self and the social, there are entrenched codes for actors to
follow. However, the ways in which performers experience gender for themselves, the
way they see it envelop their body and roll off of the tongue are distinctly unique to

themselves. However, these performances are not autonomous or inertly constructed:

“Gender is not passively scripted on the body, and neither is it
determined by nature, language, the symbolic, or the overwhelming
history of patriarchy. Gender is what is put on, invariably, under
constraint, daily and incessantly, with anxiety and pleasure, but if this
continuous act is mistaken for a natural or linguistic given, power is
relinquished to expand the cultural field bodily through subversive

performances of various kinds”.48%®

Butler is clear in locating the power squarely within society and not the individual. It is
not for the person to dictate what their gender is and how it should be performed.
Society retains this power, given the established definitions and parameters which
predate the creation of the individual body. Gender constructs exist before an
individual is born, and they will continue after they die. The sole agency the individual

has is how they experience the gender they wear.

As a nod to the brief intersectional considerations in the previous section, Butler also
provides a commentary on the binary nature of feminist discourse, critiquing the

“reifications that tacitly serve as substantial gender cores” within feminism.*8' They do
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not argue that these concepts are completely separate from each other, but that their
overlaps are oversold by feminism. Butler posits that “if gender is the cultural
significance that the sexed body assumes, and if that significance is codetermined
through various acts and their cultural perception, then it would appear that from within
the terms of culture it is not possible to know sex as distinct from gender”.482 Actors
see the physical elements of sex and use those in supporting their understanding and

performance of gender.

However, by relying on the entrenched gender ideals found within gender binaries,
feminism perpetuates the restrictive narratives it seeks to undo. Feminism’s status of
knowledge around gender posited that it was a status of power; it sought to “uncover
and claim as valid the experience of women, the major content of which is the
devaluation of women's experience”.*83 Several early versions of feminism, such as
Difference Feminism and Radical Feminism, navigated a version of sex-role theory,
arguing that sex underpins gender and that men maintain power to place roles on
women as subservient. Feminism, therefore, resisted gender, attempting to defy the
societal norms and expectations set, arguing that people were not attributable purely

to their biological sex.

Other commentators have agreed with Butler. Instead of attacking the “dimorphism of
gender and sex roles”, feminism arguably tasked itself with upholding “the idea of

women as a separate/different gender and in doing so were reinforcing these very

482 Thid, 524.
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binary divisions”.#84 It took the concept of lived experience as a way of differentiating
men and women, showing power in the experiences faced by those labelled as female
or woman. Feminism often conflated sex and gender into synonymous and non-
negotiable categories; for radical feminists such as Catherine Millot, gender is an
“insuperable barrier” allocated to an individual at birth.*8% Yet, Beauvoir formulates
that “one is not born, but rather becomes, a woman”; one assumes a role and develops
it within the confines of a constructed society.#86 It is “a purposive and appropriative
set of acts, the gradual acquisition of a skill”.#8” What we become and what we already
are, are inherently separate and not causally linked; gender is separate from sex, and
their attributes are distinguishable from the cultural connotations they entail.#88
Moreover, it explains the issues faced but does not offer a reconstruction of theory; it
“fail[ed] to situate sex roles within a structural explanation of their origin”.#8 Connell
suggested that the conceptual and political differences had become broader and more
distinct, and radical feminism was not offering anything academically new.*?® As
gender and sex are not synonymous, gender studies required a reconstructionist theory
that allowed for the understanding of identities separate from sex. This realisation led

to a queerer reading of the field.
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2.4.2 Gender Trouble

Butler continued this trajectory of questioning the naturalness of gender in Gender
Trouble, which “came to be read by many as foundational to the project of queer theory
and the advancing of dissident sexual practices”.*?" The book is an example of
postmodern feminist discourse, commenting on the use of the label “woman” in
debating narratives of gender. Butler builds on the development of sex and gender as
social constructions by Beauvoir and Merleau-Ponty, who featured heavily in the text
discussed in the previous section.#?? They start with passages from psychoanalytic
feminist theorists on subjects of sex and gender: Wittig argues that “the category of
sex is the political category that founds society as heterosexual”,*?® and Foucault
posits that “the deployment of sexuality, with its different strategies, was what
established this notion of sex”.4?* To this end, they highlight society’s gender trouble,
asking “what happens to the subject and to the stability of gender categories when the
epistemic regime of resumptive heterosexuality is unmasked as that which produces
and reifies these ostensible categories of otology?”.#9° The result is a commentary of
feminism’s greatest flaw, to endorse woman as is own discrete category; feminist
critique ought to “understand how the category of ‘women’, the subject of feminism, is
produced and restrained by the very structures of power through which emancipation
is sought”.49¢ Because feminism sees ‘woman’ as a common collective identity, and
because the term carries immense political baggage, feminism perpetuates the

problems it tries to undermine.
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The book engages in a queering of Foucault’s ‘docile body’ to create performativity. In
Discipline and Punish, Foucault argues that society engages in various levels of
coercive power to shape a capable but domesticated populace; “a body is docile that
may be subjected, used, transformed, and improved”.#%7 Individuals are malleable and
capable of manipulation given sufficient power and strength exerted by an external
force. Within the context of discipline, Foucault argues that society “dissociates power
from the body; on the one hand, it turns it into an ‘aptitude’, a ‘capacity’, which it seeks
to increase; on the other hand, it reverses the course of the energy, the power that
might result from it, and turns it into a relation of strict subjection”.#® These changes
occur across multiple social arenas, slowly shaping norms. It is “a multiplicity of often
minor processes, of different origin and scattered location, which overlap, repeat, or
imitate one another, support one another, distinguish themselves from one another
according to their domain of application, coverage, and gradually produce the blueprint
of a general method”.#99 It is subliminal a restrained, yet manipulative and malevolent.
Society functioning as both Big Brother and Little Brother, seeing everything
individuals do and telling on them in the process. There is a level of conformity

expected within society, and when opposing forces abrade, there is fallout.

Therefore, Butler engages with performativity to explain gendered behaviour. They
suggest that there is “no gender identity behind the expressions of gender; that

identity is performatively constituted by the very ‘expressions’ that are said to be its
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results”.5%® They argue that “there is no subject who is ‘free’ to stand outside norms or
to negotiate them at a distance; on the contrary, the subject is retroactively produced
by these norms on their repetition”.5®" What many call ‘agency’ is in fact a “specific
political prerogative that is produced” by the system,%®2 and only exists within the
confines of what society allows. Though the individual performs certain gendered
behaviours, these function in justifying a gendered identity, rather than generating one.
Ultimately, if the gendered body is performative, this suggests that it “has no
ontological status apart from the various acts which constitute its reality”.5%3 The body

exists, but it is only gendered by society; gender has no natural reality.

As an example, Butler suggests that drag “fully subverts the distinction between inner
and outer psychic space and effectively mocks both the expressive model of gender
and the notion of a true gender identity”.5%4 The performance highlights the “three
contingent dimensions of significant corporeality: anatomical sex, gender identity, and
gender performance”.5® What the viewer, an external party to the performance,
perceives of the performer is a blend of the three in a purposeful confusion of social
structures. By imitating gender, drag “implicitly reveals the imitative structure of
gender itself”.5%¢ Given that society tries to justify gender as a true reality, drag is an
example of deconstructing the interactions between these three dimensions. Further,
Butler uses Jameson’s postmodern ideas of pastiche to identify how drag undermines

the notion of true gender. Pastiche is “the imitation of a peculiar or unique style, the
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wearing of a stylistic mask” through a “neutral practice of mimicry, without parody’s
ulterior motive”.5%7 In turn, drag mimics gender without engaging in mockery. The aim
is not to suggest that drag is a parody, a performance thriving on schadenfreude. Nor
is it a timid peek behind the curtains of social construction. It is an “imitation that
mocks the notion of [the] original”, revealing that gender is an “inevitably failed” copy

that no one can embody.>%8

Nevertheless, the trouble alluded to within the title is not expressly with gender, but
with society’s responses to gender. By reading the above through the lens of
questioning substance and bringing dynamic power into the equation, it is clear that
the above performance is not autonomous. A performer may believe they are
exercising agency by deciding to defy societal norms and present as a different gender
to the one assigned to them. In fact, performativity is not a matter of choice of which
gender to present as, but a mere repetition of the norms by which gender has been
established. It is not “a radical fabrication of a gendered self”.5%? Instead, it is an
individual’'s attempt at “copying images of sexuality in order to create the effect of the
natural, the original, and the actual”.>'® It reflects a feminine aspect to the individual’s
masculinity or maleness; delineating a boundary between the ‘real’ woman and the
'drag’ woman presupposes “a formula for gender constitution in which social woman

is equated with genital woman”;®"! it would be as if “without genital reconstruction,
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personal gender roles could not be changed and even with it, that reconstruction s

provide[s] the point of change” 512

This is not an attempt by Butler to undermine the existence of gender, but to
understand the application of it, and highlight the over-reliance on rigid binaries.
Performativity is an intersectional theory, given that “there is no gender performance
more authentic than any other reckoning of gender”> Traditional feminism
maintained a strict adherence to a sex and gender binary, of male and female, of man
and woman. Butler does not merely lament the rigidity of the definitions of these two
seemingly opposing concepts, but also questions the logic of positing both sex and

gender as a binary:

“The presumption of a binary gender system implicitly retains the
belief in a mimetic relation of gender to sex whereby gender mirrors
sex or is otherwise restricted by it. When the constructed status of
gender is theorised as radically independent of sex, gender itself
becomes a free-floating artifice, with the consequence that man and
masculine might just as easily signify a female body as a male one,

and woman and feminine a male body as easily as a female one.”™"

The question posed, therefore, is why society forcefully attaches labels of man and
woman to specific bodies along a binary when such a rigid binary does not adequately
explain the intricacies of lived experience. In expanding on Foucault and Wittig, Butler
highlights the problem with both the power and location of identity, what they consider

as the “substance” of a self-identical being. An identity is self-referential, justifying its

512 Whittle (n448), 204.
513 Elliott (n491), 151.
514 Butler (n445), 6.

115



existence and entrenchment by using itself as the definition. Gender, as they conclude,
is “not a noun, but neither is it a set of free-floating attributes, for we have seen that
the substantive effect of gender is performatively produced and compelled by the

regulatory practices of gender coherence”>™®

As if pushing deconstructivism to its absolute limit, Butler poses that “perhaps this
construct called ‘sex’ is as culturally constructed as gender; indeed, perhaps it was
always already gender, with the consequence that the distinction between sex and
gender turns out to be no distinction at all”.>'® If the realm of postmodern feminism,
which has morphed and developed towards a queer theory, is willing to deconstruct
the reality of gender, then what is stopping us from deconstructing seemingly

biologically true concepts such as sex?

2.4.3 Bodies That Matter

Within Bodies That Matter, Butler bolsters the conversation of performativity with
citationality. Their intention seems to have been to maintain the understanding of the
repetitive nature of gender, but pull the conversation away from the ambiguity of
performance. In iterating on gender, actors reference established definitions,
concepts which have been pre-approved by society. If there is agency, Butler argues it
is to be found “in the possibilities opened up in and by that constrained appropriation
of the regulatory law”.5" The freedom to self-determine exists purely within the

confines set by society. Norms take hold to the extent that they are cited as such, but
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they also derive power through the citations they compel. To perform, therefore, is to

sustain an idea by way of imitation, by citing predetermined social constructions.

Butler grounds their understanding of iterances through the work of Derrida, and in
particular the notion of différance. Derrida asks whether “a performative utterance
succeed if its formation did not repeat a ‘coded’ or iterable utterance...if it were not
then identifiable in some way as a ‘citation’”.5'® Butler considers the application of
reiterations to the self, suggesting that if a performance succeeds, it is “not because
an intention successfully governs the action of speech, but only because that action
echoes a prior action, and accumulates the force of authority, through the repetition
or citation of a prior, authoritative set of practices”.>' Derrida appears concerned with
the “ways of thinking about how meanings are established, specifically that meanings
are organised through difference in a dynamic play of presence and absence”.5?® In
turn, conferring meaning includes both identity, namely what something is, and
difference, namely what something is not, which is continuously being deferred.>?!
Deutscher notes that “in relation to the opposition between ‘presence’ and ‘absence’,
différance is neither present, nor absent. Instead, it is a kind of absence that generates
the effect of presence. Further, différance is “neither identity, nor difference. Instead,
it is a kind of differentiation that produces the effect of identity and of difference
between those identities”.522 Derrida denies ‘reality’ in favour of ‘words’ and ‘text’; “to

say there is nothing outside of text is to say there is always relationality and
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differentiation. No matter what we imaging as ‘reality’, it could be argued that

differentiation is critical to it".523

Applying différance to gender, Butler argues that gender is the fluctuation between
states, found at the mirror's edge between the psyche and appearance. The power of
a citation gives a performance its binding power. If the performance succeeds, if the
actor successfully utilises gender to navigate a social situation, it is “not because an
intention successfully governs the action of speech, but only because that action
echoes a prior action, and accumulates the force of authority through the repetition or
citation of a prior, authoritative set of practices”.>?* Gender is not an identity, but a
means of producing identity and manifesting a difference between gendered

identities.

This alteration to performativity results in five key elements. Firstly, Butler argues that
gender cannot be read as separate from the “forcible and reiterative practice of
regulatory sexual regimes”.5?° Secondly, the “account of agency conditioned by those
very regimes of discourse/power cannot be conflated with voluntarism or individualism,
much less with consumerism, and in no way presupposes a choosing subject”.5%° Third,
the “regime of heterosexuality operates to circumscribe and contour the materiality of
sex”, which is formed and maintained through a heterosexual hegemony.>?’ Fourth,
norms require identificatory processes by which they are assumed, and these

processes both precede and enable the formation of a subject, yet are not performed
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by said subject. Finally, the “limits of constructivism are exposed at those boundaries

of bodily life where abjected or delegitimated bodies fail to count as bodies”.5%8

Butler wrote Critically Queer, in part as a retrospective analysis of both Gender Trouble
and Bodies That Matter. One of the aims of this article was to respond to general
misunderstandings on their theory of gender performativity. Butler notes that many
read their theory as “a voluntarist account of gender which presumes a subject, intact,
prior to its gendering”.52? This is undoubtedly due to their choice of drag as an example
of how a performance of gender undoes the entrenched values of truth society has
bestowed upon gender. As drag is a purposeful artistic performance, commentators
likely read a level of control into performativity that Butler did not intend. Rather, Butler
makes clear that gender is only performative insofar as it is “the effect of a regulatory
regime of gender differences in which genders are divided and hierarchised”.53®
Performativity is not a matter of choosing gender. It is a matter of “reiterating or

repeating the norms by which one is constituted”.>3

Repetition creates uniformity, a stability within society. As such, gender is not an active
choice, and it is clear that Butler did not intend performativity and citationality to
confer agency to the subject. They argue that there is no subject “free to stand outside
these norms or to negotiate them at a distance; on the contrary, the subject is
retroactively produced by these norms in their repetition”.532 An individual is created

within a gendered society and is always gendered. Accepting and leaning into this
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gendering grants individuals with citizenship; “this citation of the gender norm is
necessary in order to qualify as a ‘one’, to become viable as a ‘one’ , where subject-
formation is dependent on the prior operation of legitimating social norms”.533 Society
places obligations and expectations upon actors. To deviate is not to go against the
grain, but stand out and lose citizenship. In all, Butler sees performativity “not as self-
expression or self-presentation, but as the unanticipated resignifiability of high

invested terms”.534 It is self-preservation.

Therefore, in bringing these deconstructions of gender back into the substantive
theory of queer, Butler argues that gender trouble becomes queer trouble, society’s
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