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Abstract

Disability offers unique challenges concerning human rights conceptualisation and
implementation, as persons with disabilities (PWDs) experience barriers and
disadvantages in society not felt by their non-disabled peers. The Convention on the
Rights of Persons with Disabilities (CRPD) fills the gaps left by pre-existing general
human rights instruments, establishing a structure of disability-centric rights. However,
the concept of disability is fluid and lacks a precise definition, making interpreting the
Convention difficult. Methods to interpret and understand disability are still open for
debate, generating academic discourse through the lens of disability models. These
models generally fall under moral, medical, and social headings. Moral models perceive
disability as a tragedy, relying on religious understandings of humanity. Medical
models utilise pathology to generate a standardised biological classification of the
human body, where disability becomes an ailment needing treatment. Social models
emphasise disablement through barriers preventing available and equal access to
society. Each model focuses on different aspects of the disability experience, and each

carries strengths and weaknesses.

This thesis argues that these weaknesses cause more problems than they solve.
Instead, the disability rights discourse would benefit from a new perspective and
model of disability. Identity provides this new perspective. By affording individuals the
agency to dictate how and whether they identify with the term disability, the discourse
surrounding human rights gains a new dimension. This thesis will use queer theory and
crip theory as foundational bases to establish an identity approach. In highlighting
how a queer identity contributes positively to the disability rights discussion, it will
demonstrate how a postmodern and post-structural reading of the CRPD prioritises

PWDs and ensures greater tangible access to human rights protections.
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Introduction

“Where, after all, do universal human rights begin? In small places,
close to home - yet so close and so small that they cannot be seen on
any maps of the world. Yet they are the world of the individual person;
the neighbourhood he lives in; the school or college he attends; the
factory, farm, or office where he works. Such are the places where
every man, woman, and child seek equal justice, equal opportunity,
equal dignity without discrimination. Unless these rights have
meaning there, they have little meaning anywhere. Without concerted
citizen action to uphold them close to home, we shall look in vain for

progress in the larger world”.!

Overview

In Eleanor Roosevelt's speech to the United Nations on the tenth anniversary of the
UDHR, she outlines the importance of the individual in the human rights conversation.
With their conception, the international community sought to provide general human
rights universally. They wanted all persons across the globe to live on an equal basis
with each other, with equal opportunities and justice. As such, the UDHR gave broad
ideological rights yet lacked tangible application modes. Roosevelt’s call to action
highlights that gap, explaining the futility of the human rights movement if it failed the
individual. Since the passing of the UDHR, the UN has passed nine core international
human rights treaties. Each one expands upon the principles underpinning both the

UN and the UDHR. Over those subsequent 70 years, the treaties developed both in

T Excerpt from a speech by Eleanor Roosevelt at the presentation of ‘In Your Hands: A Guide for
Community Action for the Tenth Anniversary of the Universal Declaration of Human Rights’ (United
Nations, New York, 27 March 1958).
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their content and intended application. The most recent treaty caters to disability-
specific human rights to provide the plaster to fill in the existing gaps human rights
network to dismantle the wall which held PWDs back from the “equal justice, equal

opportunity, equal dignity without discrimination” outlined by Roosevelt.

The CRPD was desperately needed. At the point of CRPD ratification, only a third of
the world’s nations had passed anti-discriminatory disability legislation.? PWDs are
“the world's largest minority”® yet the “rights-based perspective on disability is
relatively new”.* PWDs were left out of the conversation for so long, as before the CRPD,
they needed to either “fall under a universal provision that by inference includes [them]
as a person or possess a separately protected characteristic in addition to [their]
disability”.> The CRPD fills the gaps left by pre-existing general human rights
instruments, establishing a structure of disability-centric rights. PWDs are involved in

the human rights movement on their terms rather than as an afterthought.

At the time of writing, the CRPD is roughly fifteen years old. The international
community has had over a decade to unpack the treaty, understand how it affords

rights to PWDs, and establish State-level methods to realise said rights for individuals.

2 United Nations Department of Public Information, ‘Backgrounder: Disability Treaty Closes a Gap in
Protecting Human Rights’ (United Nations, May 2008)
<https://www.un.org/development/desa/disabilities/backgrounder-disability-treaty-closes-a-gap-in-
protecting-human-rights.html> (accessed 22 June 2021).

3 United Nations Enable, ‘Fact Sheet on Persons with Disabilities’ (United Nations)
<https://www.un.org/disabilities/documents/toolaction/pwdfs.pdf > (accessed 19 August 2021).

4 Gerard Quinn & Charles O’'Mahony, ‘Disability and Human Rights: A New Field in the United Nations’
in Catarina Krause & Martin Scheinin (eds), International protection of Human Rights: A Textbook (2nd
edn, Institute for Human Rights 2012), 265.

5 Michael A Stein & Janet E Lord, ‘Future Prospects for the United Nations Convention on the Rights of
Persons with Disabilities’ in Oddny Mjoll Arnadéttir & Gerard Quinn (eds), The UN Convention on the
Rights of Persons with Disabilities (Martinus Nijhoff 2009), 19.
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There has been immense progress in developing disability rights, bringing them
towards the level of other existing treaties. Nevertheless, disability offers unique
challenges concerning human rights conceptualisation and implementation, as PWDs
experience barriers and disadvantages in society not felt by their non-PWD peers. As
such, there is still a great deal of work.® Disability is a fluid concept and lacks a precise
definition, making interpreting the Convention difficult. Methods to interpret and
understand disability are still open for debate, generating academic discourse through
the lens of disability models. These models generally fall under moral, medical, and
social headings. Moral models perceive disability as a tragedy, relying on religious
understandings of humanity. Medical models utilise pathology to generate a
standardised biological classification of the human body, where disability becomes an
ailment needing treatment. Social models emphasise disablement through barriers
preventing available and equal access to society. There are benefits to each model, as
they all focus on different aspects of the disability experience. Nevertheless, each
model also exhibits weaknesses resulting from its epistemological foundations and
focuses. This thesis argues that this discordance creates several practical problems
for each model. Therefore, it suggests that a new approach, one using identity as an
alternative lens through which to understand disability, would aid the conversation on
human rights. This approach is a blend of a queering of Tom Shakespeare’s interaction
approach with Degener’'s human rights model, utilising a deconstructive analysis

through postmodernism and post-structuralism.

6 For example, see Peter Bartlett, ‘Benefitting from Hindsight: What the Mental Capacity Act and its
Implementation can Teach us about CRPD Implementation’ in Kay Wilson et al (eds), The Future of
Mental Health, Disability and Criminal Law (Routledge 2023).
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Research Foundations

This thesis maintains four key research questions. First, what are the key components
of existing models of disability? This thesis needs to analyse both the existing human
rights legislation and the current models of disability if it intends to offer anything new
to the academic discussion in this field. Second, how do existing models of disability
hold up to analysis from queer theory and crip theory? Going beyond mere descriptive
analysis, it will critique the current models through the deconstructive lenses of these
methodological approaches. Third, what would disability look like through a
postmodernist and post-structuralist lens of identity? Each model theorises a different
source of disability, a different door to open and look behind. Identity offers another
perspective from which to assess disability and its impacts. Fourth, how would the
resulting identity approach of disability interact with the CRPD? This thesis will ask
whether the new approach alleviates any of the concerns raised by the existing
disability models. This thesis will attempt to answer these four questions within seven
chapters. Chapter One outlines the historical foundation of disability in international
human rights law. Chapters Two and Three provide a development of theory: Chapter
Two summarises and critique’s Shakespeare’s research, whilst providing an overview
of queer theory’ Chapter Three then fetters queer by introducing crip theory and queer
legal theory. Chapter Four provides a critical analysis of the existing models of
disability. Chapter Five establishes the queer/crip identity approach to disability.
Finally, Chapters Six and Seven will demonstrate how said model functions and
interprets aspects of the CRPD. In their totality, the subsequent seven chapters follow
a four-part narrative of disability modelling in an international human rights context

through foundation, commentary, establishment, and demonstration.
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The CRPD understands that PWDs “continue to face barriers in their participation as
equal members of society and violations of their human rights in all parts of the world”.”
The key objective, therefore, is to define and understand disability within the human
rights context and to ascertain how human rights can reduce or remove these barriers.
When referring to individuals, this thesis uses the term Persons with Disabilities
(PWDs). The debate surrounding the correct language to refer to this category of
people has become incredibly contentious, with several reasons provided by both the
advocates of PWDs and the advocates of ‘Disabled Persons’. The author of this thesis
lacks personal lived experience, so choosing the correct language to use is essential

to avoid speaking over individuals’ voices.

Several voices in the disability rights sphere advocate for the use of ‘Disabled Persons’.

T u

Series & Nilsson argue that ‘disabled people’ “reflects the theory and terminology of
the disabled people’s movement in the UK”.8 They acknowledge the risk of imposing
an identity upon individuals, which they do not claim, especially regarding users and
survivors of psychiatry. Spandler, Anderson, and Sapey suggest that there are
“implications of the distress [and] disability conundrum for people with mental health
problems”.? In particular, ‘disabled persons’ acknowledges the specific difficulties they
experience because of their disability, as they may struggle for “an identity that

provides them with adequate support and protection, [and] those seeking a collective

home in disability studies or the wider disabled people’s movement”.'® Therefore,

7 Convention on the Rights of Persons with Disabilities (adopted 24 January 2087, entered into force 3
May 2008) A/RES/61/186 (‘CRPD’), Preamble, (k).

8 Lucy Series & Anna Nilsson, 'Article 12: Equal Recognition before the Law' in Ilias Bantekas, Michael
A. Stein, & Dimitris Anastasiou (eds), The UN Convention on the Rights of Persons with Disabilities (QUP
2018), 342, footnote 7.

9 Bob Sapey, Helen Spandler, & Jill Anderson, ‘Introduction’ in Helen Spandler, Jill Anderson, & Bob
Sapey (eds), Madness, Distress, and the Politics of Disablement (Polity Press 2015), 1.

'8 Ibid.
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subsequent chapters note the implications of including physiatry within the discussion

of disability identity.

In 1994, CESCR produced their fifth general comment, discussing disability rights
within ICESCR. They stated that following “the approach adopted in the Standard
Rules, [the] general comment uses the term ‘persons with disabilities’ rather than the
older term ‘disabled persons’."" On the one hand, using the term ‘disabled persons’
may suggest that the disability is external to the person and is imposed on them
through failure to accommodate them. In contrast, the use of ‘person with disabilities’
implies that the disability is intrinsic to the person. On the other hand, CESCR
suggested a possible misinterpretation to “imply that the ability of the individual to
function as a person has been disabled”.'? The debate around the correct label for
people engaged in discussions on disability and disablement is understandably
contentious, given the implications of personal lived experience. As such, human rights

conventions must use accurate and acceptable terminology.

Therefore, when engaging with the travaux préparatoires of the CRPD, it becomes clear
that there was a considerable debate between ‘PWDs’ and ‘disabled persons’ as labels.
During the drafting stages, several countries argued for the use of PWD. For example,
Israel argued that such language was essential to maintaining an “emphasis on the

individual".'® Additionally, PWD features in Nordic person-first languages and,

" Committee on Economic, Social, and Cultural Rights, ‘General Comment No. 5 (1994) on Persons with
Disabilities’ (9 December 1994) E/1995/22(SUPP)/47608/E (‘CESCR GC5’), para 4.

2 Ibid.

B Rehabilitation International, 'UN Convention on the Human Rights of People with Disabilities:
Ad Hoc Committee Seventh Session - Daily Summaries' (United Nations, 31 January 2006)
<https://www.un.org/esa/socdev/enable/rights/ahc7sum31jan.htm> (accessed 7 May 2021).
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therefore, within Scandinavian commentaries on international human rights.'* Many
States use language where the person is given priority over their identity characteristic.
In these instances, PWD is preferred to disabled persons as the latter suggests that
disability is the only significant feature of the person in the discussion is that they have
a disability. Based on the above, this thesis chooses to use the term PWD. The title and
Article 1 of the CRPD both use PWD.'"> When analysing a treaty, it would be irregular to
use different terminology than that used within the document. Further, the thesis
focuses on identity, which places the individual first in a similar vein to the Nordic

person-first language.

Thesis Structure

Chapter One looks at the development of disability-focussed rights in the international
sphere. It provides an analysis of the historical development of disability rights to help
explain the reason why the community decided to develop the CRPD. Over seventy
years, international human rights transitioned from broad overarching documents
loosely applicable to everyone to multiple specialised documents specifically designed
for a category of individuals. The chapter then describes the AHC process,
documenting a shift away from broad human rights provisions which generally apply
to broad classifications of people. It details the process of creating the CRPD and
demonstrates the principles it uses as a foundation for the rights within the human
rights movement. It finally provides an overview of several factors of post-CRPD human

rights with importance to PWDs.

4 See Oddny Mj6ll Arnardéttir and Gerard Quinn (eds), The UN Convention on the Rights of Persons
with Disabilities - European and Scandinavian Perspectives (Martinus Nijhoff, 2009).
5 CRPD (n7), Art. 1.
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Chapter Two achieves two purposes. It describes disability through the lens of Tom
Shakespeare, and establishes the thesis’ foundation by outlining queer theory. This
thesis is a doctrinal research project with an interdisciplinary approach. By utilising
sociological theories to analyse legal issues critically, this thesis intends to contribute
new perspectives to these debates. Shakespeare views disability through a critical
realist lens to consider it as an interaction between the impaired person and disabling
society. The interaction element is sound, yet a queer approach fundamentally rejects
critical realism. As such, this chapter will also outline queer theory, a deconstructive

methodology that aims at the mechanisms that establish social constructions.

Chapter Three tries to rein in queer, constructing it within the confines of the present
debate in international human rights law and disabilities. To achieve this, it first
considers crip theory, the result of the queering of disability studies. Crip attempts to
highlight ablism by rejecting normalcy and disablement. The chapter also discusses

queer legal theory, the application of queer theory to the law.

Chapter Four marks a transition from foundation to critique by assessing the leading
models of disability. It considers three broad categories of disability models - the
moral models, the medical models, and the social models. Each model of disability
maintains their conceptualisations and functions. However, there are extensive
overlaps between these categories, meaning that segregated assessments of models,
considering each model in a vacuum, would be unwise. Instead, the chapter will assess
all models in tandem through three dedicated pillars - biology, governance, and rescue.

A biological perspective relies on a medical diagnosis of impairment or disability. It,

17



therefore, places power in professionals, arguing that intervention through medicine,

therapy, or treatment, is the correct path to life with a disability.

Meanwhile, some models focus on governance, the notion that States use disability to
control the populace. Such models label social segregation and control as disability’s
exclusive feature, suggesting individuals live despite disability rather than with it.
Finally, many models articulate disability as requiring rescue, positioning PWDs as
individuals incapable of helping themselves and requiring support. The goal is to
rescue individuals from harm, themselves, or society. Chapter Three will assess each
of these, in turn, to understand how to craft a successful disability model by

highlighting the strengths and weaknesses of each approach.

In Chapter Five, the thesis intends to introduce the identity approach to disability as
an alternative to the models discussed in the previous chapter. Broderick argues that
many view disability “through the lens of equality and human dignity”.'® The CRPD
marks a shift towards respecting the human rights of PWDs. Human rights should
respect the unique attributes of individuals to protect dignity and equality. Echoing
Roosevelt’s words at the start of this introduction, human rights should appreciate how
policies impact different identities and consider the importance of rights at the
individual level. This chapter provides an overview of identity theories, highlighting how
they intrinsically connect an identity to the social structures around it as the product
of an individual or collective reacting to external forces. An identity does not form

within a vacuum, instead reflecting a need to find meaning and uniqueness within a

6 Andrea Broderick, The Long and Winding Road to Equality and Inclusion for Persons with Disabilities
(Intersentia 2015), 21.
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created social environment. Subjects tell themselves apart from everything else, giving
themselves meaning and purpose. However, there is a need to blend this
understanding of identity with the postmodernism and post-structuralism built within
queer. The chapter then outlines the identity approach and demonstrates how it differs

from the models in current disability discourse.

Chapters Six and Seven will offer a peek behind the hypothetical door, demonstrating
how the identity approach may work in practice. The former considers the power
dynamics within the CRPD, whilst the latter looks at the inclusion of PWDs. Reading
the CRPD through an identity lens highlights the power of PWDs in two distinct ways.
First, the interactions and relationships between the PWD and the State in exercising
their rights, understanding the distinction between and the obligations placed upon
duty holders and rights holders. Second, the agency afforded to PWDs in exercising
their rights, placed on a sliding scale between choice and power, from informed
consent towards participation and support. Further, identity offers a new perspective
on the inclusion of PWDs in society. The CRPD maintains inclusion as a core pillar of
rights implementation. However, several States articulate rights application through
reasonable accommodation. Identity creates a space to critique these concepts,
demonstrating a need to transition from reasonableness to inclusivity in the form of
universal design and creative rights interpretation. Through this process of foundation,
critique, creation, and application, this thesis will demonstrate the impact that identity

can have on the academic discussion of the human rights of PWDs.
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One: The CRPD Context

"Disability is a human rights issue...Those of us who happen to have a
disability are fed up [with] being treated by society and our fellow
citizens as if we did not exist or..were aliens from outer space.
[Rather,] we are human beings with equal value, claiming equal

rights"."”

1.1 Introduction

Disability is a wide-reaching concept with grand application to many of the global
populace. When the UN established the AHC, approximately ten per cent of the
population had a disability.'® However, in 2021, the UN published figures that globally,
over one billion people experience a form of disability, corresponding to roughly fifteen
per cent of the world’s population.'® It is "the one minority anyone can join at any time
due to an accident, a disease, or simply by growing older".2® However, the human rights
framework mainly failed to reflect the needs of PWDs, allowing disability-specific
violations to manifest; disability discrimination has been “one of the black holes of UN

equality law”.2!

7 Bengt Lindqvist, ‘Speech at the nineteenth Congress of Rehabilitation International’ (2000), quoted
in Gerard Quinn & Theresia Degener, Human Rights and Disability: The current use and future potential
of United Nations Human Rights Instruments in the Context of Disability {United Nations 2002), 13.

8 Gerard Quinn & Thereisa Degener, 'Executive Summary' in Gerard Quinn & Theresia Degener (eds),
Human Rights and Disability: The current use and future potential of United Nations human rights
instruments in the context of disability (United Nations 2002) HR/PUB/02/01, 1.

9 World Health Organisation, ‘Fact Sheet: Disability and Health' (WHO, 24 November 2021)
<https://www.who.int/news-room/fact-sheets/detail/disability-and-health> (accessed 23 November
2022).

28 Michael Rembis, Catherine Kudlick, & Kim E. Nielsen, ‘Introduction’ in Michael Rembis, Catherine
Kudlick, & Kim E. Nielsen (eds), The Oxford Handbook of Disability History (QUP 2018), 1.

21 Wouter Vanderhole, Non-Discrimination and Equality in the View of the UN Human Rights Treaty
Bodies (Intersentia 2005), 2.
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In the early 2000s, the UN drafted a disability-centric human rights convention to
tackle the significant inconsistencies experienced, entering the CRPD into force in
May 2008. As a human rights convention, it is "historic and pathbreaking on several
levels".?? It provides international protection for PWDs and their human rights. It also
reflects an "unprecedented level of civil society input and engagement in the
negotiation process"?3 It is the culmination of decades of advocacy and research. It

marks a turning point in the history of disability rights.

The CRPD is a product of its time, the by-product of decades of advocacy, negotiation,
and legal development. It is also the first international human rights convention to
utilise a user-led approach involving NGOs, DPOs, and other civil society organisations
in negotiating and drafting. Therefore, it is essential to discuss the CRPD's contextual
place in the broader human rights framework and disability rights history. Such a
discussion "lends itself to a broad array of topics and concepts, precisely because
[disability] defies easy definition".?4 Disability covers many experiences, meaning a
succinct definition drifts out of reach. However, the CRPD overtly avoids a definition
for several purposeful reasons. First, generating a cohesive system that accurately
provides human rights based on disability is a tall order. Second, there is a high chance
of leaving swathes of experiences and categories of people behind. Third, the unstable
nature of the human body and society undoubtedly adds to the turmoil.2° Finally, there

are "deeply entrenched attitudes and stereotypes about disability" which have

22 Tara J Melish, 'The UN Disability Convention: Historic Process, Strong Prospects, and Why the US
Should Ratify' (2807) 14(2) Human Rights Brief 1, 1.

23 Ibid.

24 Rembis, Kudlick, & Nielsen (n20), 2.

25 Ibid.
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"rendered many of the most flagrant abuses of the rights of persons with disabilities
invisible from the mainstream human rights lens".?® In general terms, therefore, the
debate on PWD rights reflects an extensive discussion regarding the place of
difference in society.?’ This chapter seeks to generate an overview of the pre-CRPD
disability rights protections enshrined in existing UN documents. It shall then provide
a contextual understanding of the development process of the CRPD before discussing
a select number of key provisions within the CRPD. The aim is to establish a holistic
image of the CRPD and the international community's intentions for respecting the

rights of PWDs.

From the outset, it should be noted that the perspective forming the foundations of
the push towards a disability-specific convention rely on a problematic categorisation
of disability. For example, the UN data on the sheer quantity of PWDs globally and the
is based on the number of people who fall within definitions of disability meeting the
ICIDH. As will be discussed in section 4.2.2, there are several concerns with relying on
overly-medicalised classifications of disability to justify rights protections. The primary
issue is that, as will be clear throughout this thesis, many individuals with rights
protection under the CRPD will not necessarily be medically disabled. Further, relying
on such data may not account for cultural and social factors that impact disability
identification and access to resources, and may ignore the diverse experiences of
people with disabilities and may perpetuate stereotypes. However, the data is based
on a standardised criteria that has received broad universal acceptance, and so can

lend credibility to the discussion on expanding definitions of and protections for

26 Melish (n22), 6.
27 Quinn & Degener (n18), 1.
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disability. It can be helpful as a starting point to identify areas where further research

is needed.

In summation, the framing provides proper context, and it is understandable why the
international community still views disability through this lens. This thesis introduces
a new conceptualisation of disability, but the overall focus cannot be lost. Starting the
analysis and conversation with the UN data is advantageous. It is valuable to recognise
that the international community recognises the vulnerability of those with disabilities
and the need for greater human rights protection. However, the current definition of
disability is unnecessarily limiting. While there may be some overlap between the two
perspectives, shifting the conversation from a medical perspective to an identity

perspective is essential.

1.2 The International Context

This section will take a chronological journey through international human rights
documents. It will first discuss attempts to interpret existing broad legislation to
include PWDs. It will then analyse early attempts to draft disability-specific instruments
and note the improvements and problems they present. Finally, it will also track the

legislative developments at a regional level.
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1.2.1 Shoehorning Disability into Human Rights Instruments

From its inception, the UN focused on the rights and status of persons with
disabilities.?® The UN Charter contains specific articles that provide the foundations
upon which disability rights have developed. Article 1 identifies the purposes of
"promoting and encouraging respect for human rights and fundamental freedoms for
all without distinction"2? and Article 55 emphasises "universal respect for and
observance of human rights".3® The UNGA, in particular, must promote "international
co-operation in the economic, social, cultural, educational, and health field, and
assisting in the realisation of human rights and fundamental freedoms for all".3!
Though these provisions do not explicitly provide for disabilities as a protected
characteristic, it is apparent that these provisions and "for all” are non-exhaustive. The
UDHR is the foundational document for international human rights, acting as a broad
framework from which other documents have taken inspiration and developed rights
provisions. It provides for the "recognition of the inherent dignity and...the equal and
inalienable rights of all ",32 ensuring their "universal and effective recognition and
observance".3® Everyone shares equal recognition of dignity.34 Access to rights must
be without distinction.3® The right to life,36 the freedom from torture,®” and the right to

legal recognition®® are all PWD-relevant rights. The UDHR matches the UN Charter's

28 Ad Hoc Committee established by UNGA Res 56/168, ‘International Norms and Standards Relating
to Disability’ (Updated October 2003) A/AC.265.CRP.1, Introduction.

29 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945), 1 UNTS
XVI ("UN Charter"), art. 1(3).

38 Ibid, art. 55(c).

31 Ipid, art. 1(3).

32 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III) ("UDHR"),
preamble.

33 Ibid.

34 Ibid, Art. 1.

35 Ibid, Art. 2.

36 Ibid, Art. 3.

37 Ibid, Art. 5.

38 Ibid, Art. 6.
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non-discrimination foundations with equal protection of the law.3? However, the UDHR
deviates by providing specific reference to disability within the right to an adequate

standard of living.*®

The ICCPR maintain similar provisions. The right to life,*' the freedom from torture,*?
and the right to legal recognition? all echo previous declarations. Though these intend
to provide rights and assistance to PWDs, they fail to mention specific protections
which reflect the needs of PWDs, especially those with mental disabilities. Provisions
regarding the death penalty make no mention of competency assessments for relevant
mens rea requirements of crimes for which the death penalty is a sentence. Given the
public outcry in cases such as David Bentley and the debate surrounding mental blame
for another’s death, this omission is deeply problematic.** Modern international human
rights principles generally approve of abolishing the death penalty through the second
optional protocol of the ICCPR.%® Further, States must not impose the death penalty
on a person suffering from "any form of mental disorder" if they have not abolished the
death penalty.® This perspective appears nationally, where courts understand that
"mentally retarded defendants in the aggregate face a special risk of wrongful

execution".#’” The Privy Council references the death penalty's unconstitutionality for

39 Ibid, Art. 7.

49 Thid, Art. 25(1).

41 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (‘ICCPR’), Art. 6.

42 Ihid, Art. 7.

43 Ibid, Art. 16.

44 R v Craig and Bentley (1952) The Times, 18 December

45 UNGA Res 44/128 (15 December 1989) A/Res/44/128.

46 UNCHR Res 20083/67 (24 April 2003) E/CN.4/Res/2083/67, para 4(g).

47 Atkins v Virginia 536 U.S. 304 (2062), at 321.
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those who suffer "significant mental abnormality".*® Instead, the prerogative of mercy

applies to avoid this "cruel and unusual punishment", which is unjustifiable.*?

Conversely, the freedom from inhuman treatment explicitly refers to the need for "free
consent to medical or scientific experimentation",>® which may apply to PWDs and
enforced treatment. Nevertheless, debates on therapeutic care and best interests fall
outside the remit of this research. Additionally, the ICCPR recognises access to
justice,®" most notably with the right to access an interpreter in court.5? These rights
are imperative to allow access to the legal system for anyone who cannot fully
comprehend the content of the courtroom, be it due to barriers of communication or
capability. Finally, persons have the right to "take part in the conduct of public affairs,
directly or through freely chosen representatives" and have equal access to public
services".>3 Under its Optional Protocol, the HRC has considered a handful of individual
claims against States for violations of the ICCPR principles. For example, poor prison
conditions that disproportionately affect PWDs violate Article 189(1) on deprivation of
liberty and dignity.># Moreover, differentiation on the grounds of dwarfism violates
Article 26 on autonomy and equality.®® Finally, the deportation of a PWD to a county

without adequate means to treat the individual violates Article 7 on inhuman and

48 Pitman v Trinidad and Tobago [2817] UKPC 6, per Lord Hughes, 56.

49 Ibid.

58 ICCPR (n41), Art. 7.

51Ibid, Arts. 14-15.

52 Ibid, Art. 14(1)(f).

53 Ibid, Art. 25(a)-(c).

54 HRC, Hamilton v Jamaica (28 July 1999) Communication No. 616/1995.

55 HRC, Wackenheim v France (26 July 2002) Communication No. 854/1999.
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degrading treatment.5® These are notable exceptions, as the HRC has generally

“vielded little tangible benefits for [PWDs]".5’

Regarding economic, social, and cultural rights, the provisions within the ICESCR must
be "exercised without discrimination of any kind", including language, social origin,
birth, or another status,®® all of which are relevant to persons with disabilities. General
Comment No. 3 emphasises that actions taken by States under the ICESCR must be
"deliberate, concrete, and targeted" in meeting their obligations.>® Additionally, even
“in times of severe resource constraint”, society must protect its vulnerable members
by adopting “relatively low-cost targeted programmes".®® Further, CESCR General
Comment 5 explains State obligations regarding PWDs. Modern society has
entrenched de jure and de facto discrimination on the grounds of disability.6 Both
take a range of forms, from subtle to unfair means. However, they emphasise that PWDs
often face barriers to exercising their economic, social, and cultural rights equally.®?
These barriers emanate from "neglect, ignorance, prejudice and false assumptions, as
well as through exclusion, distinction or separation".6® Accordingly, State parties are

"required to take appropriate measures...to enable [PWDs] to seek to overcome any

56 HRC, C v Australia (13 November 2002) Communication No. 988/1999.

57 Colm O’Cinneide, ‘Extracting Protection for the Rights of Persons with Disabilities from Human Rights
Frameworks: Establishing Limits and New Possibilities’ in Oddny Mjoll Arnadottir and Gerard Quinn
(eds), The UN Convention on the Rights of Persons with Disabilities: European and Scandinavian
Perspectives (Martinus Nijhoff 2009), 173.

58 International Covenant on Economic, Social, and Cultural Rights (adopted 16 December 1966, entered
into force 3 January 1976) 993 UNTS 3 (‘ICESCR’), Art. 2(2).

59 Committee on Economic, Social, and Cultural Rights, ‘General Comment No. 3: The Nature of States
Parties’ Obligations (Art. 2, Para. 1 of the Covenant)’ (14 December 1990) E/1991/23 (CESCR GC3), para
2.

69 Ibid, para 12.

61 CESCR GC5 (n11), para. 15.

62 Ibid, para. 15.

63 Ibid.
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disadvantages, in terms of the enjoyment of the rights...flowing from their disability".54
Measures include support services to assist in increasing independence and their
access to and exercise of their rights.® In addition, State parties must "reduce
structural disadvantages and give appropriate preferential treatment to people with
disabilities to achieve the objectives of full participation and equality within society for
all persons with disabilities".6® Note, however, these provisions are subject to available

resources.

The remaining Conventions deal with disabilities differently. CEDAW intends to cover
all women, irrespective of their status or ability. Women with disabilities face
compounding discrimination based on both their gender and their disability status.
Likewise, CERD intends to limit compounding discrimination by various marginalised
characteristics such as race, disability, and gender. Though there is little reference to
disability, the Committee for CERD has acknowledged the impact of double
discrimination in gender-related racial discrimination.®” By analogy, this principle

should cover disability-based racial discrimination.68

In contrast, the CRC explicitly references children with disabilities, ensuring they
"should enjoy a full and decent life, in conditions which ensure dignity, promote self-

reliance and facilitate the child's active participation in the community".89 Still, the

64 Tbid, para. 5.

65 Ibid, para. 3.

66 Ibid, para. 9.

67 Committee on the Elimination of Racial Discrimination, ‘General Recommendation No. 25: Gender-
Related Dimensions of Racial Discrimination’ (20 March 2000) A/55/18 Annex V, 152.

68 AHC (n28), Introduction.

69 Convention on the Rights of the Child (adopted 38 November 1989, entered into force 2 September
1990) 1577 UNTS 3 (‘CRC’), Art. 23(1).
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Committee for the CRC has demonstrated that one cannot construe Article 23 as the
only provision on disability. Instead, the rest of the Convention applies equally to
children with disabilities.”® This theme of universality has been echoed by the UNCHR,
with resolutions discussing violations of fundamental principles of equality as
infringements of the human rights of persons with disabilities.”! The UNCHR also
encourages States and NGOs to actively promote the protection of these rights by

working together and working with United Nations Treaty Committees.”?

Concurrently, several regional bodies developed their human rights instruments
between the 1940s and 1980s. Organisations in Europe, the Americas, and Africa

passed laws to provide a broad human rights framework in their respective regions. In

Europe, the COE adopted the ECHR in 1956, which ||| G
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