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Abstract

Since 1993, the European Union has dramatically increased the scope and volume of its
procurement regulation; particular increases have been made in terms of the procurement
procedures made available, and the obligations that national contracting authorities have in light
of EU law. This thesis examines the influence that recent developments in EU public
procurement law have had on national procurement regulation in the UK, the Netherlands, and

France.

To assess this influence, three ‘case study’ areas were selected for investigation: the new
procurement procedure ‘competitive dialogue’, made available for the procurement of complex
contracts; the ability to repeat purchase using ‘framework agreements’, recently made available
for purchasing in non-utilities sectors; and the Court of Justice’s use of ‘general principles of
equal treatment and transparency’, which has created new obligations for national contracting

authorities.

The thesis found that, in the areas examined, the influence of EU secondary legislation is
substantial and—in two of the three countries examined—also plays a visible role in national
regulation where EU law is not mandatory. The Court of Justice jurisprudence evaluated has had
its most significant impact on the national judiciary: courts were found to reinforce the Court’s
judgments in all countries. Softlaw issued by the European Commission had little perceivable
influence on the formal legal regulation of the Member States examined, but may have influenced
approaches taken to guidance or legislation more generally.

The thesis also observed that harmonization of national laws, despite not being an objective of
the EU rules, has increased in recent years—but even now, national differences (usually
reflective of historical approaches taken to procurement regulation) are visible in those areas
where the EU rules are optional, rather than mandatory.
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1. INTRODUCTION

1.1 Background

The EU! directives on public procurement regulate the award procedures for major public
contracts in Member States in order to prevent discrimination against suppliers and products
from other EU Member States, and to implement a degree of transparency that will make this
discrimination difficult to conceal. The Member States are individually responsible for

implementing the EU directives and abiding by any relevant European legal rulings, but baseline

standards are identical for all countries.

With the introduction of the EU public procurement directives in the 1970s, Member States were
obliged to change their national procurement rules. However, because the legislation set only
minimum standards and allowed supplementary regulation by Member States?, and because
certain contracts were not regulated at all, there was substantial scope for Member States to
implement the directives in a way that matched—rather than ended—their traditions in
regulating public procurement, In addition, flexibility was enhanced in practice by the fact that
the EU rules were uncertain. The amount of regulation present at the national level, and the

source of that regulation, varied between Member States.

Twice in relatively recent history, in the 1990s and 2004, the European Union has supplied its
Member States with detailed new legislative packages on public procurementlaw. As new
legislation has been adopted, the obligations on Member States have become more detailed and,
in many respects, reduced the flexibility available.3 Further, the scope for Member States’
discretion has been reduced by i) strict judicial interpretation of the legislation at Court of Justice
(CJ) level ii) the development of general principles of equal treatment and transparency (first by

the CJ, later written into the legislation), that supplement the written rules and iii) the extension

1 For simplicity, the abbreviation "EU” will be used consistently in this thesis, replacing the earlier “EC” (European
Community). '

2 Case C-31/87 Gebroeders Beentjes BV v Netherlands [1988) ECR 4635
;glgc?,;;o;smkh' “The Past and Future Evolution of EC Procurement Law: from Framework to Common Code?" (2006)



of EU procurement regulation into new areas that were excluded from the directives. Particular
examples of the latter expansion are the CJ's Telaustria* decision, which ruled that contracts
outside of the directives had transparency obligations under the Treaty on the Functioning of the
European Union (TFEU), and its decision in Commission v. Spain5, which determined that Article
346 TFEU did not automatically exempt ‘hard’ defence procurement from the Treaty or the

directives.

The procurement direetives, when correctly implemented and followed, entail a certain degree of
uniformity in procurement rules across the EU. Greater uniformity may promote trade in that
suppliers find it easier to operate in markets thet are regulated by similar rules; the attainment of
a degree of uniformity for this reason is in fact the rationale behind the UNCITRAL Model Law on
Procurement, which provides a model to be used in regulating procurement systems that is used

" by many developing countries.6 However, in contrast with UNCITRAL, achieving uniformity in
procedures is not per se an objective of the EU rules—this is merely a consequence of the
implementation ef minimum transparency standards. It is doubtful whether the EU has legal
competence to regulate procurement merely to achieve uniformity—there is no general power

 under the TFEU to impose flarmonized EU regulation on Member States economic systems for

the sake of uniformity.” -

-~

January 2006 was the implementation deadline for the most recent set of EU directives on the

4

 subject of public p\rocure'/ment (2004/17/EC on the utilities sector and 2004/18/EC on the public
se(c'tor‘).8 At the time of writing, nearly all Member States have implemented the rules in the
— difectives." R I

T

4 Case C- 324/98 Telaustna Verlags GmbH and Telefanadress GmbH v Telekom Austrla and Herold Business Data AG [2000)
ECRI1-10745

" 5Case C-414/97 Commission v Spain [1999] ECR I- 10745
*¢ " ¢ For an introduction to the UNCITRAL model law on procurement, see R. Hunja, “The UNCITRAL Model Law on

Procurement of Goods, Construction and Services and Its Impact on Procurement Reform”, Chapter 5 in S. Arrowsmith

. and A. Davies, Public Procurement: Global Revolution (Kluwer: The Hague, 1998); and, on recent developments, see S.

" Arrowsmith (ed), Reform of the UNCITRAL Model Law on Procurement Procurement Regulatwn for the 21st Century (West:
- Eagan 2009). -

7 Case C- 376/98 Comm:ss:on v Germany [1998] ECRI 8419 : S

® Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the procurement
procedures of entities operating in the water, energy, transport and postal services sectors [2004] O} L134/1 and
Directive 2004/18/EC of the European Parliament and the Council of 31 March 2004 on the coordination of procedures

., for the award of public works contracts, public supply contracts and public service contracts [2004] O] L134/114

? See, for a summary of the EU Member States’ current procurement regimes Hans-Joachim Priess (ed.), "Getting the Deal

' Through Public Procurement (2009) <http: //www gettmgthedealthrough com> (last accessed 1 November 2010)
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1.2 Research Questions

The aim of this thesis (the research question) is to examine the manner and extent to which EU
regulation of procurement has influenced the regulation of public procurement in Member

States, including the extent to which this has led to a more uniform approach in the Member

States. This will involve looking at:

i) the nature and extent of formal legal implementation of the detailed obligations in

the directives;

ii) the regulatory response in Member States to the less specific and more uncertain
obligations imposed by:
a) the TFEU, as developed by the CJ in Telaustria and related rulings

b) the general principles of transparency and equal treatment, where their detailed

requirements have not yet been spelled out by the CJ;
iii) the influence of EU rules in areas not strictly covered by EU obligations.
There are examples of situations in which EU law has influenced domestic regulation even when
this is not required—for example, where Member States have followed the directives even for

procurement that is not covered by those directives. The thesis will explore the scope and nature

of such phenomena.
In addressing the question the thesis will explore such issues as:

a) theextent of divergences in interpreting the EU rules in national regulatory instruments
in different Member States;
b) theinfluence of EU-level soft law—in the form of European Commission (Commission)

guidance—both in transposing the EU rules and in influencing the approaches taken in

areas outside the EU rules:-



" materials issued by the Commission.

¢) therelative impact of obligations imposed in secondary legislation and those developed o
through case law;
d) the extent to which transposition of EU law is affected by national procurement

‘traditions’ (for example, the existence of prior national rules on the subjectin question).

The study will commence with assessing the state of national legislation prior to extensive EU
regulation in public procurement. This will provide insight both into any pre-existing ‘traditional
national approach’ to regulating public procurement and into what the effect of EU regulation has
been in these systems. The setup of the thesis does not, however, require looking back further
than the 1970s as the purpose of the thesis is not to provide a historical overview of national

procurement legislation.

It should be noted that there has already been extensive work assessing the transposition of the
1993 EU procurement directi;les (see section 1.3.1), and so this will be briefly discussed to
illustrate that there has been a progressive increase of EU-level regulation affecting the Member
States. The analysisin this thesis, however, will focus on the most recent law producéd by the

European Union: recent decisions by the CJ, the 2004 Public Sector Directive, and recent

1.3 Contributions of the Project

N
1

1.3.1 National Responses to EU Procurement Regulation
B ;ﬁ’

The study will, first, enhance understanding of national responses to EU procurement regulation,
" building on earlier studies that cover aépects of this shbjéct“’ The present study; however,

approaches the question of national response from a different angle than previously done work,

10 For instance: ].M. Fernandez-Martin, The EC Public Procurement Rules: A Critical Analysis (Oxford University Press,
Oxford 1996), from a comparative perspective dealing with the remedies sector in 1993; S. Arrowsmith, "An Evaluation of E
the Legal Techniques for Implementing the Public Procurement Directives”, Chapter 24 in P, Craig and C. Harlow (eds),
Lawmaking in the European Union (Kluwer: London 1998) dealing with methods of implementation; and S. Arrowsmith
(ed. and co-author), "EC Measures on Public Procurement and their Implementation in the Fifteen Member States"
(1996), prepared for EuroStrategy Consultants, for the European Commxssnon (January 1997), dealing with
implementatlon in Member States.
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and has distinctively new developments at a European level to consider. Specifically, since
previous comparative work analyzing national transposition has been conducted, there have
major legislative changes as well asa judicial extension of regulation into new areas. Moreover,
the EU public procurement ‘environment’ has generally changed greatly since the 1990s, and
now includes an enhanced awareness and enforcement of the legal rules as well as a very
prominent role for soft law. This has a consequence that the specific questions that will be dealt
with this in comparative analysis are automatically different from those discussed in earlier

studies—for instance, procedures such as competitive dialogue did not exist at the time similar

work was conducted.

There have already been several texts covering the content of the new EU directives in detail, but
there has thus far not been significant analysis of Member State responses to the new legal
developments in the EU from a comparative perspective. This study thus moves beyond a survey
of current national laws on public procurement—which has been done for most Member

States!l—and instead focuses on how (and which) EU developments have affected national

regimes.

1.3.2 EU Policy Development

The study will also be of immediate value for EU policy makers in providing information on the
transposition process. It will enhance understanding of the impact of different techniques. of
regulation, which will be relevant to future EU initiatives for dealing with areas thatare currently
partly outside the directives (such as public-private partnerships and low-value procurement).
Specifically, by examining different EU law sources as well as three Member States that have
historically had different approaches to regulating public procurement law (see section 1.5), the
study will ex{alorg ifa single regulatory choice can have different impacts in different Member

States. Findings along these lines will help the EU shape not only the content but also the form of

its procurement policy.

11 See, for instance, S. Arrowsmith, “Implementation of the New EC Procurement Directives and the Alcatel Ruling in

lEJnglagc}( anddWales and Nc;(rthern Ireland: a Review of the New Legislation and Guidance” (2006) 15 PPLR 86 on the
nited Kingdom; E. Pijnacker Hordijk, G. W. van de Bend and J. F. van Nouhuys, Aanbestedingsrecht (4¢ druk) (Sdu: D

Haag 2009) on the Netherlands. - . d J (4 druk (S Den



1.3.3 The Wider Influence of EU Law on National Law

The thesis generally aims to discover the extent to which recent changes to EU procurement law
have influenced national procurement regulation. The concept of ‘influence’ is not intended to be
measured, but rather is used to describe situations in which a national legislator or national
judge opts to use an EU-originating rule to either replace a national rule or to create a rule where

none existed before. Two general types of ‘influence’ will thus be discussed in this thesis:

e Situations where EU law has to be applied, ie, “implementation studies”
¢ Situations where EU law does not have to be applied, ie, “voluntary application”

-

1.3.3.1 Implementation Studies

Various EU directives—recently, environmental law directives!2, but also directives on freedom
of movement of persons?3? and taxation!4—have been the subject of implementation studies,
which in part aim to describe how a European law has been transposed into national law.!s This
thesis will be a valuable contribution to the study of formal-legal implementation of EU law, by
examining very specific parts of EU law sources and their national transposition in detail. It will
particuiarly build understanding of the transposition process of EU procurement directives, and

the role specific pieces of Commission soft law play in domestic procurement regimes.
1.3.3.2 Voluntary Application
*This speciﬁc study bf procurement will also contribute to the broader picture of how Member

States respond to EU obhgatlons and the impact that EU regulatlon has on national regulation

and pOllCles, espec1ally when thlS isnot mandated To illustrate what is meant by the voluntary

.12 See, for instance, R. Beunen, W. van der Knaap, and G. Biesbroek, “Implementation and Integration of EU Environmental

' Directives: Experiences from the Netherlands” (2009) 19(1) EPG 57, and A. Ross, H. Nass and c Reid, "The
Implementation of EU Environmental Law in Scotland” (2009) EdinLR 224.
13 See A. Hunter, “Family members: an analysis of the 1mp|ementat10n ofthe Citizens Dlrectxve in UK law" (2007) 21(3)
JIANL 191

" 4 See ). Englischand A Schutze, “The 1mplementatron of the EC Parent Subsidiary Directive in Germany - recent
developments and unresolved issues” (2005) 45(11) EuroTax 2005 488.
15 General studies into the nature of directives and what the concept of ‘implementation’ of European law entails are less
prevalent; the only current academic text in this field is S. Prechal, Directives in EC Law (OUP: Oxford 2006).
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application of EU law, it is useful to consider how EU law has influenced national administrative
law even in areas where EU law plays no mandatory role; here, it has been observed that the
national judiciary in particular has embraced EU-law concepts (such as the principle of
proportionality, or the principle of legitimate expectations) in deciding cases outside of the ambit

of EU law, creating a more European-like national regulatory regime.16

1.4 Method

The research aims to answer the above research question through a doctrinal legal approach,
examining the hard and soft law regulatory responses to EU procurement legislation in three EU

Member States. A doctrinal approach was selected based on the aim of the research question,
which is not to evaluate the effectiveness of any particular piece of EU legislation, but rather to

gain insight into the overall changes that have taken place in the formal rules of hard and soft law

in national legal systems as a consequence of increased EU-level regulation. A doctrinal approach

allows for a concrete analysis of the laws of the countries that will be examined.

Traditional doctrinal research may not necessarily incorporate soft law into the analysis, but this
is crucial in the area of public procurement as hard law is only one element of the legal material
that the EU has produced in recent years. Jurisprudence of the CJ has always played an important
role in the interpretation of that hard law, but in recent years, the Commission has also begun

issuing guidance on EU directives and on CJ rulings.

To illustrate the role EU soft law is capable of playing at the national leve), it can first be observed
that several of the Commission’s positions have been adopted by the CJ and thus been ‘made’ into
law—an example of this occurring in the field of procurement is the Commission’s argument that

the principle of equal treatment applies to the Treaty as well.l7 Examples of the CJ following the

16 See, on how EU administrative principles have affected administrative lawin a variety of Member States, J. Schwarze
(ed), Administrative Law under European Influence: on the Convergence of the administrative laws of the EU Member States
(Sweet & Maxwell: London 1996). See also J. H. Jans, R. de Lange, S. Prechal and RJ.G.M.Widdershoven, Europeanisation
of Public Law (Europa Law Publishing: Groningen 2007).

17 This is controversial, as the Commission (in its Interpretative Communication en Concessions Under Community Law
[2000] O €121/2) actually refers to the equal treatment principle and related case law based on the directives,



Commission’s perspective can be found in other areas of law as well.1® Inlight of these
occurrences, Member States may give more weight to Commission guidance than its non-binding

nature technically requires.!?

On the other hand, there are also instances of the C] not following the Commission’s guidance; a
key procurement example of the C] developing a different approach can be found in Concordia
Bus Finland?0, where the C] indicated that environmental considerations could be used to
establish award criteria, overruling previous Commission guidance which indicated this would
not be possible.2! Instances where the Commission’s guidance is not followed by the CJ are also
of interest to Member States—this may, in fa~ct, persuade them to take a cautious approach to

adopting the Commission’s perspective in their national laws.

Thirdly, it must be remembered that the Commission is the institution that can start proceedings
before the C] against Member States when it considers that they have violated EU law?2,
Commission guidance offers Member States an indication of what it will consider a violation or
not, and may persuade them to legislate in line with Commission suggestions. Member States
may also opt to follow (parts of) Commission guidance for other reasons, such as it being an
appropriate or useful starting point for developing national policy on an issue if no such policy

exists yet.

Given that the Commission’s soft law can thus influence the national legal order, it is appropriate
to define the EU soft law examined in this thesis as “rules of conduct that are laid down in

instruments which have not been attributed legally binding force as such, but nevertheless may

. - . oo v,
v ..

Nonetheless, the C} in a recent case (Case C-410/04, ANAV v. Comune di Bari [2006] ECR 1-3401) supported the
Commission’s view that the equal treatment principle applies to the Treaty as well.
.18 See, for instance, Case C-194/94 CIA Security International v Signalson and Securitel [1996] ECR1-2201, discussed in L.
Senden, Soft Law in European Community Law (Hart: Oxford 2004), p. 345.
19 Senden in fact states that “the transposition of and compliance with Commumty soft law by the national legislature may
in certain cases definitely be worthwhile and prevent damage”; ibid, -
20 Case C-513/99 Concordia Bus Finland v. Helsinki [2002] ECR 1-7213,
21 For a discussion, see P. Kunzlik, “The Procurement of ‘Green’ Energy”, Chapter 9in §. Arrowsmith and P. Kunzlik, Social
and Environmental Considerations in Public Procurement: New Directives and New Directions (CUP: Cambridge 2009), at p.
388-389. ‘
22 As Senden discusses, the idea that the Commission will use its own interpretations as the basis for proceedmgs is not
" hypothetical; an explicit example is Case C-290/94 Commission v Greece [1996] ECR 1-3285, wherein the Commission
brought infringement proceedings against Greece for (in essence) not following the Commission’s mterpretatlon ofex
Article 48(4) of the EEC Treaty. Other examples are cited in Senden (n 18), p. 345-346, note 71

[
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have certain (indirect) legal effects..”2® Itis these legal effects that will be examined in Chapters

3-5.

A reliance on national policy documents (such as explaniatory memoranda to legislation) may go
beyond the scope of what is traditionally considered ‘doctrinal’. However, given the political
nature of the transposition process, it is extremely necessary to consider these kinds of materials
in this thesis—differences in transposition may remain completely inexplicable unless the
relative political processes underlying the transposition process are examined as well. This type

of approach can be classified as ‘doctrinal-plus’, and will result in a more robust understanding of

the law examined than a strict doctrinal approach would.

Lastly, background discussions will be conducted with policy makers where necessary, in order

to allow the author to gain a better understanding of the history of a particular piece of national

legislation or guidance.

1.5 Methodology

The research question will be answered by an examination of three EU Member States as ‘case

studies’ of the transposition phenomenon.

The three Member States that will be examined in answering this research question are the
United Kingdom, the Netherlands and France. These three countries were selected because they
provide an interesting mixture of regulatory approaches. France has a history of legislating
beyond the scope of the procurement directives and therefore has to consider how to integrate
EU legal rules with existing national rules. The United Kingdom has a tradition of regulating
procurement using a ‘soft law’ approach, only implementing in law the exact rules in the
directives and dealing with other aspects of procurement regulation through guidance and
policy. The Netherlands, like the UK, has generally only legislated where required by the

directives, but ongoing proposals to revise the national procurement legislation indicate an

23 Senden (n 18), p. 112,



interest in expanding regulation to procurement not covered by the directives. The Netherlands
thus appears to be moving towards a system closer to that of France, and will act as an

interesting comparator in light of the other two countries.
The chosen countries also provide examples of both common law and civil law systems.

The three countries were selected from amonést those countries that could provide the
appropriate mix on the basis that the author has the language skills to study them. New Member
States (joining the EU after 1993) were not included since the study will be confined to
considering the issues from the perspective of Member States with longstanding involvement in
implementing EU procurement rules; to include the different perspective of new Member States
would broaden the study beyond what is possible within the confines of a PhD. It would also not

be possible with the author’s language skills.
In these three countries, the study examines transposition in two respects:

The first is transposition of the detailed procedural rules in the 2004 directives. The main focus
“of the thesis will be on the Public Sector Directive (2004/ 18/EC); the thesis does not aim to
examine the Utilities Directive (2004/17/EC), as it is expected that transposition approaches
’ betrveen the two directives will be similar. Where substantial differences do exist—either in

L transposmon orin the development of case law or national/Commission guidance—these will

be dlscussed

a " The study con51ders a number of key areas in which the 2004 directive makes important changes

or clanﬁcatlons to the law

) the competmve dlalogue procedure (an entlrely new procedure which will

demonstrate how Member States respond to legxslatlon in areas where no prev1ous

leglslatxon exrsts)

10
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if) framework agreements (the rules on which regulate possibilities that probably
already existed under the old directives, with the aim of providing both legal
certainty over their use and regulatory controls; this will demonstrate how Member
States respond to changes in pre-existing (both national and European) legislation);

iif) the general principles of equal treatment and transparency (which have now been

made explicit in the directives, after earlier CJ rulings that applied them to the

directives; examining these will demonstrate how Member States respond to

clarifications and changes to existing European norms that were primarily

developed outside of legislation).

These case studies permit an observation of Member States’ responses to specific new
requirements, both in terms of implementing their obligations in law (for example, the extent of
implementation and differences in interpretation) and in terms of the influence of EU norms on
areas outside EU regulation, such as below-threshold contracts. Wherever appropriate, an

analysis of both hard law and soft law responses to these issues will be considered.

The second area of regulation that will be examined will be the CJ’s jurisprudence on contracts
not covered by the directive. Specifically, it will be examined how the subject countries have
responded to the ruling in Telaustria indicating the existence of previously unacknowledged
obligations in the Treaty to follow transparency rules in awarding below-threshold contracts,
services concessions and certain other contracts outside the directives. Telaustria provides an
opportunity to compare responses to “regulatory” decisions of the CJ with responses to explicit
legislation, and to consider the role of soft law (both at the EU and the national level, as a
‘response’) which has been prominent in this area. Italso provides an opportunity to study the
extent to which the Member States have drawn on rules contained in detailed EU secondary
legislation, first, to regulate areas that were previously considered outside EU law and,

secondly—since Telaustria—to implement their uncertain obligations in these areas.

1



The study will be confined to considering transposition through the adoption of national
regulatory rules, covering those in legislation, in jurisprudence and in soft law form such as

governmental guidance to contracting authorities.

The contracting authorities that will be considered in this thesis will be central government
departments. Local government authorities are, in the cases of the UK and the Netherlands, not
subject to uniform regulation where the EU directives do not apply, meaning that sub-central,
regional, and local authorities have all constructed individual public procurement policies. A
brief examination of UK practice revealed that there are no consistentapproaches in place
outside of regulation (in the form of standardized ‘standing orders'). Assessingthe procurement
policies in place for a great number of individual contracting authorities proved beyond the
scope of the thesis. Itis further unlikely that this type of analysis would have contributed
generally to the research questions asked in the thesis, as individual examples of policies rather
than overall trends in regulation would have to be cited as evidence of EU law influence, For

these reasons, non-central government authorities were excluded from the present study.

It should be emphasized that in the three Member States examined, central government
departments are subject to all national procurement legislation?4, and most national guidance
- produced is addressed to central government purchasers. Examining central government alone

- will thus permit a substantial analysis of the national regulation in place in the subject countries.

' The.study examines the primary sources of these regulatory rules (ie, legislation and guidance),
i'elévant background docﬁments (such as explanatory memoranda to legislation) and legal

- literature. It will aI;o exafnine judicial interpretation of the rules, both at a Europeanand ata
"national level, as part of the ‘transposition’ process. i_t will not, however, involve analysis of the

~"application of the rules in individual procﬁreménts. This would detract from the focus of the

theéis, \&hich deals with national transpositioﬁ of the rules—not any subsequent compliance with

them.

24 The exceptions being specific rules addressed to local government only; however, these only exist in France, and are
identical to the rules applicable to central government (see section 5.1).
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2. THE EU’S PUBLIC PROCUREMENT RULES
2.1 Overview of EU Public Procurement Regulation

2.1.1 Introduction

This section of the thesis will highlight important changes to the extent and manner in which the

EU has regulated public procurement since the 1970s, with a focus on the changes that have

taken place since 1993.

The material in section 2.1 serves to highlight first of all the growth EU procurement regulation
has seen since 1993, and secondly, how different EU legal materials have played a role in its
development. It aims to provide a general understanding of the EU’s regulatory goals and

approach, and is complementary to the more detailed discussions of specific procedures and

principles discussed in subsequent sections of this chapter.
2.1.2 The Reasons and Competences for Regulating Procurement in the EU

The starting point of any discussion of EU regulatory practice regarding public procurement—
generally, the purchase of goods, works or services by a public body from the private sectorzs—is

analyzing what place it has in the EU and why it is regulated in the first place.

The European Economic Community (EEC) was established to eliminate discriminatory trade
barriers between its Member States, achieved through the abolition of quotas, tariffs, and other
restrictive practices.26 The EEC Treaty?? (now TFEU?28) therefore dealt with the. abolition of

discriminatory economic practices in a very general sense, but nonetheless had as a consequence

25 For general discussion, see S, Arrowsmith, The Law of Public and Utilities Procurement (2" edition) (Sweet & Maxwell:
London 2005); P. Trepte, Public Procurement in the EU: A Practicioner’s Guide (OUP; Oxford 2007); P. Trepte, Regulating
Procurement: Understanding the Ends and Means of Procurement Regulation (OUP; Oxford 2004); C. Bovis, EU Public

Procurement Law (Edward Elgar: Cheltenham 2008); F. Weiss, Public Procurement in European Community Law (The
Athlone Press: London 1993).

26 This principle is upheld, asindicated by the preamble of the TFEU, which calls among other things for “the removal of
existing obstacles calls for concerted action in order to guarantee steady expansion, balanced trade and fair competition.”
7 Treaty Establishing the European Economic Community (25 March 1957) 298 UNTS 11

28 Consolidated version of the Treaty on the Functioning of the European Union (30 March 2010) 0] 2010/C 83/47
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that public procurement practices of Member States were subjected to non-discrimination

clauses, as part of the wider goal of opening up the ‘internal market’,

To this day, the TFEU remains the primary source of public procurement legislation in the EU as
well as the basis for all secondary legislation,2® which has been adopted under the EU’s powers
to legislate in support of opening up the internal market.3¢ The historical purpose of EU
procurement regulation is thus to prevent restrictions on intra-market trade. This ‘trade-based
ideology’ frequently clashes with the desires of Member State governments in their public

purchasing, as will be discussed next.

2.1.2.1 Tensions between EU Procurement Regulation and National Procurement Regulation

In many national jurisdictions, even where EU law does not mandate regulation, public
procurement is a regulated activity. There are several reasons for this; for one, the government
may regulate so as to achieve better value for public money. Another common reason for
regulating public procurement is to set aside certain contracts to pursue social policy aims, such

as limiting unemployment in specific regions of the country.3!

- Prior to the development of extensive EU legislation on public procurement, many national

" governments used public spending as a means of promoting social policy objectives, even at the

1

N . T,
expense of cost-effective purchasing. More recently, public procurement has been considered

one of fhe methods thrdugh which environmental policy goals can be achieved—however,

" national legislation promoting ‘green’ buying is not necessarily compatible with EU legislation

"1 aimed primarily atopening up trade through increased competition.32

. ®For general information about EU law, see P. Craig and G. de Burca, EU Law: Text, Cases and Materials (4" edition) (OUP: -

Oxford 2008).

' 30See primarily the old Article 95 EC under which the 2004 directives were adopted which refers which explicitly to the
" . "power to adopt secondary legislation in support of the ‘establishment [or] functioning of the common market’,

31 For more information, see S. Arrowsmith, J. Linarelli and D. Wallace, Regulatmg Pubhc Procurement National and

"' International Perspectives (Kluwer: The Hague 2000), Ch.2.
- 32 This study does not deal with the EU regulatory regime’s scope for social and envnronmental policy objectives; for more

information on these, see, inter alia, Arrowsmith and Kunzlik (n 21); Christopher McCrudden, Buying Social Justice:

~ equality, government procurement and legal change (OUP: Oxford 2007); Arrowsmith 2005 (n25), Ch. 19 and the
literature cited there; }-M. Fernandez-Martin and 0. Stehmann, “Product Market Integration v. Regional Cohesion in the

_ Community” (1991) 16 ELRev 216; R. C Tobler, "Encore ‘Women s Clauses’ in Puhhc Procurement under Community
" Law” (2000) 25 ELRev 618 ‘

v
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There are thus differences between what the EU can do in the field of regulating public
procurement, and what national governments may want to pursue. In practice, there can be
overlaps between the EU trade-based approach to legislating public procurement and value-for-
money approaches as outlined above; for insﬁnce, increasing competition is likely to be a goal of
both.33 However, this overlap is not seen with regard to social policy considerations, for which
there has traditionally been very little room in the EU regulatory regime.3¢ Itis therefore
important to remember that EU initiatives in the field of public procurement are based on
provisions in the TFEU aimed at opening up the internal market to trade—and the goals of

national governments are not always going to be compatible with the EU’s regulatory aims.

2.1.3 The TFEU: Baseline Standards

Before secondary legislation in the field of public procurement was issued, the EEC Treaty (now
TFEU) was the sole source of EU procurement regulation. However, there has only ever been one
explicit mention of public procurement in the EEC Treaty and its later successors, dealing with
investment by the Community in non-Member countries that enjoy special relations with
Member States.3s The effect of this provision is limited; instead, it is the general rules on free
movement—inter alia, prohibiting discrimination on grounds of nationality—that govern public
procurement in Member States. These provisions have direct effect in Member States, meaning

that they do not have to be implemented in national legal systems in order to be enforceable in

national courts.36

33 See Arrowsmith 2005 (n 25), p. 171.

3 For a.genetral discussion of EU competences, see Craig and de Burca (n 29), Ch. 3; it should be noted also that in the
2004 Dlrectnw{es, the scope for social policy considerations appears to have {controversially) increased. For a discussion
see Arrowsmith and Kunzlik (n 21); ], Arnould, “Secondary Policies in Public Procurement: the Innovations of the New

Directives” (2004) 13 PPLR 187; Kunzlik 2009 (n 21); S. Arrowsmith, “An Assessment of the New Legislative Package on
Public Procurement” (2004) 41 CMLRev 1277 at 1315-1322.

35 Article 199(4) TFEU, aimed at non-discriminatory tendering for the financing of projects in ‘overseas associates’ of
Member States.

36 For more information on ‘direct effect’, see Craig and de Burca (r; 29j, Ch 5.

15



|

The provisions of the TFEU contain negative obligations, which prescribe what contracting
authorities cannot do when awarding contracts. There are three provisions of particular

relevance for public procurement: Article 34 TFEU, Article 49 TFEU, and Article 56 TFEU.37

Article 34 TFEU deals with freedom of movement of goods. It prohibits measures that resultin
restrictions on the import of goods from other Member States; this includes public procurement
measures which discriminate against products from other Member States. Article 34 deals with
direct discrimination—ie, measures that openly encourage purchasing from national markets
only3®—and measures that are discriminatory in their effect (ie, which have as their end result

the favouring of domestic products).

Moreover, Article 34 applies to non-discriminatory measures that affect trade if they are

measures relating to the characteristics of the product being procured. To illustrate, in the Unix3?

case, the C] indicated that the fact that restrictive specifications did not differentiate between

~domestic and foreign products did not matter; an undue restriction on trade that is non-

discriminatory will also be caught by Article 34, unless justified.+

Article 56 TFEU aims to open up the market in a Member State for nationals of a different

* Member States who want to provide services there, while operating from their home Member

State. This covers both temporary travel abroad in order to provide the services and providing

those services from their home States. The effect of Article 56 in public procurement is to

- prevent public authorities from discriminating against firms operating in another Member State
. ¥ ‘

when awarding services contracts. Examples of violations of Article 56 are acts such as reserving
contracts for domestic service prov1ders or subjecting foreign supphers to more onerous

quahf cation criteria.

37 Using public procurement as a disguised form of state aid is also prohibited under the TFEU, where (with few
' exceptions) state aid is prohibited in general terms. [For a discussion see Arrowsmith 2005 (n 25), Chapter 4.]
38 Case 21/88, Du Pont de Nemours Italiana SpA v. Unita Sanitaria Locale No. 2 Di Carrara [199 1} 3 CMLR 25,

© 39 Case C-359/93, Commission v. Netherlands [1995] ECRI 157
* 40 See the TFEU Articles cited at (n 43).
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Recently, the C] has indicated that even measures that do not discriminate between domestic and

foreign suppliers but simply restrict access to the market in a disproportionate manner without

justification are also caught by Article 56.4

Article 49 TFEU prohibits restrictions on the movement of persons from one Member State to
another in order to permanently set up business there—a process referred to as ‘establishing’.

Both measures that a) restrict the process of establishment itself and b) restrict ‘established’

firms’ access to public contracts are caught by Article 49.42

Itis important to note that Articles 34, 49 and 56 all have corresponding derogation articles

(namely, 36, 51-52, and 62) which allow for an exemption from the free movement articles in

certain circumstances, such as where public morality or public safety justifies it. However, “such
prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or

a disguised restriction on trade between Member States”, indicating exemptions are subject to

scrutiny by the CJ.43

Moreover, there is a specific exemption in Article 346 TFEU for the purchase of ‘hard’ defence
equipment such as missiles and tanks. This is not merely an exemption from one of the free
movement principles, but rather from the TFEU as a whole. Article 346(1) states that Member
States may take “measures they consider necessary for their essential security interests” when

producing or trading in hard defence equipment. The meaning of this provision has only recently

been addressed by the C] (see section 2.1.5.1).

2.1.4 The Directives

Inthe 1970s, the approach to public procurement in the EU changed. It was recognized that the
negative provisions in the Treaty could not effectively open up public procurement markets in

Member States, as they had no influence on national administrative practice and general

4 See Case C-234/03, Contse v Insulad [2005} ECR 1-9315.
42 Arrowsmith 2005 (n 25), p. 210.

43 An example of how the C] may examine an Article 36 exemption in practice is Case C-252/01 Commissi ]
(2003] ECR 1-11859, on public security. P P / mm'SSIO'n w Belgium
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procurement policies that, as interpreted at that time, were not discriminatory in practice.4*
Member States were free to pursue their own policies, meaning there were different time limits,
advertising obligations, qualification criteria, and so forth, in every single Member State. Even

though discrimination was forbidden, it was impossible to see whether or notany discrimination

was taking place in Member States.

The Commission realized that the only expedient way in which to advance policy soas to
overcome these obstacles and create the transparency necessary to detect discrimination was

through positive measures, in the form of directives.4s

We will first briefly consider how EU directives interact with national law, as that interaction will
be re-examined in light of the specific approaches taken to procurement regulation in the UK, the
Netherlands and France (secti’on 2.1.4.1 and 2.1.4.2). After this, we will consider the EU’s
procurement directives and how these have changed over time (section 2.1.4.3 onwards).

2.2.4.1 What is Implementation?

EU directives have to be implemented into the national legal order (Article 288 TFEU). Generally,

. implementation refers to the manner in which EU legislation is made a part of national ‘law’.

. However, it has been argued that the implementation process does not stop at the point when a

national rule mimics an EU rule: implementation also depends on how the national rule is applied
in practice by either practitioners or the judiciary.*¢ The following overview deals with

‘implementation’ in the former, formal legal sense; however, the role the judiciary may play in

N

- completing the implementation process will be considered in Chapter 3-5.

The obligation to ‘implement’ re‘quires the creation of national rules that effectively secure the

objectives of a given directive.? In public procurement, the rules of the procurement directives

* Fernandez-Martin (n 10), p. 10,
45 A perspective that itupheld at later dates; see, for instance, Commission, Public Supply Contracts. Conclusions and
Perspectives. COM (84) 717 at 4.
46 Prechal (n 15), p. 78 onwards.

Is

.9 On implementation techniques in public procurement, see Arrowsmlth 1998 (n 10)
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extend rights to third parties (ie, tenderers). The fact that such rights are extended means that
the only correct form of implementation is one that provides legal rights of enforcement within
the national legal system. To secure these enforcement rights, normally legislation hasto be
adopted, unless the national legislation in place already adequately protects the rights in

question.

v

We will see that some jurisdictions formerly implemented the procurement directives using
administrative circulars (see section 3.1.2 on the UK); as these have no binding or enforceable

consequences, they are not an adequate measure of implementation.*8
2.2.4.1.1 Formally Implementing EU Procurement Directives: Two Methods

There are two possible implementation techniques that meet the requirement of enforceability in

the national legal order: implementation by transposition or by reference.4®

Implementation by reference, until recently used in the Netherlands and Denmark, is the simpler
method of implementation. This technique involves enacting national legislation that ‘refers’ the
reader to the directive, stating that the rules therein need to be followed. Detailed obligations are
only found in the directives themselves. Itis only an appropriate method of implementation
where the rules in a directive are sufficiently clear and precise so as to trigger direct effect;

however, this is generally accepted to be the case for the public procurement directives.5¢

The more complex method of implementation is implementation by transposition into the
national legal order. The particular form that this can take varies; one form of transposition,
used in the UK, involves ‘copy-pasting’ a directive’s content into a piece of national legislation.
However, an alternative approach to transposition (taken by France) involves including the

obligations of the directive into a pre-existing national legal order.

45 Case 239/85, Commission v Belgium [1986] ECR-3645; Case C-59/89, Commission v Germany [1991) ECR 1-2607.
49 Arrowsmith 1998 (n 10), p. 496-497.

50 [bid.
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2.1.4.1.2 Advantages and Drawbacks of Implementation by Transposition

There are many potential advantages to implementing by transposition. It has been recognized
that through transposition, ambiguous language of the directive can be clarified; the European
(procurement) rules can be coordinated with any coexisting national (procurement) rules
(applying to contracts not covered by the EU rules); and accessibility to the EU rules can be
improved in a variety of ways (including increased awareness and understanding, translating

‘European’ language to ‘national’ language, and improving the presentation of the rules).5!

However, there are also risks attached to most of the noted advantages. First of all, adjusting EU
legislation to a national regulatory regime is complex. There is a risk of erroneous transposition; .
if clarification of the directive’s language is pursued, there is always a possibility that changes '
made are invalid or inadequat‘e in p'ursuing the directive’s goals.52 Implementation by

transposition thus requires a careful approach to be successful.
2.1.4.1.3 Advantages and Drawbacks of Implementation by Reference

The above problems do not normally arise from implementation by reference; however, there are
also significantly fewer advantages to implementing in this way. When implementing by
reference stricto sensu, it is not possible to clarify any points in the directive that are unclear; the
EU rules are not integrated with any existing domestic legislation; and the EU rules may not be

perceived as or experienced as ‘as accessible’ as corresponding national rules would be.s3

However, the advéntages of implementation by transposition may also be greatly exaggerated.
* The extent to which Member States do attempt to clarify the wording of the directives or actually
successfully integrate national and European procurement rules has been questioneds4; section .

5.1 of this thesis will add to that discussion when considering France’s historic difficulties with

implémeniing the EU rules. Implementation by reference, on the other hand, is a ‘safe’ method of

511bid, p. 498 onwards.

521bid, p.506. .

53 |bid, p. 508 onwards.
- 54]bid, p. 500.
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implementation; there are thus understandable reasons as to why the Netherlands, for instance,

opted to implement the public procurement directives by reference until 2004 (see section 4.1).

2.1.4.2 Interpretation of EU directives

Where a directive is transposed into national law, the national courts may have to consider the

appropriateness of national implementing measures, and may have to compare these to the

original EU directives the national laws are based on.

EU law has brought with it a specific interpretation problem for national courts. In assessing
national implementation that implements EU law, the judiciary is required to interpret all

national provisions in a manner that is usually referred to as ‘conforming with’ EU law.55

The incorporation of EU law into national regimes has thus resulted in courts relying heavily on
an EU-focused teleological approach: for our purposes, in reconciling the differences between
national procurement rules and their EU directive origins, the national judge will have to
consider the directive's purpose. We will see that the Netherlands and France have made
changes to the wording of the procurement directives when implementing them—but a
conforming interpretation with EU law would generally result in these changes having no

practical effect (see, in particular, Chapter 4 on the Netherlands.)

2.1.4.3 The First Procurement directives

In the 1970s, the Commission issued two directives regulating public procurement of works

(Directive 71/305) and supplies (Directive 77/62).56 A primary objective of the directives was to

55 See Case 14/83 Von Colson and Kamann v Land Nordrehin-Westfalen [1984] ECR 1891; there are some limits to this
requirement, see Craig and de Burca (n 29), p. 287 onwards.

56 Council Directive 71/305 of 21 July 1997 concerning the co-ordination of procedures for the award of public works
contracts (0] 1971 L185); Council Directive 77/62/EEC of 21 December 1976 co-ordinating procedures for the award of
public supply contracts (0] 1977 L13/1). Itis worth noting that these were preceded by two General Programmes on
public procurement, discussing problems and the Commission’s goals, and several so-called ‘liberalization’ Directives
aimed at stopping the most obvious violations of the Treaty. These are discussed in detail in Weiss (n 25),p. 29-39.
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establish transparent procurement procedures.$? However, any attempt to harmonize national

legislation was cautious, as the directives themselves (in Article 2 of both directives) indicated

that national procurement measures were to remain generally applicable insofar as they did not -

breach the provisions of the directives.

The limited way in which the directives attempted to harmonize policy is demonstrated by what
the directives covered. Firstly, they did not regulate beyond the award of the contract.

Moreover, the directives introduced ‘threshold values’ meaning that their rules would only apply
to contracts above a certain monetary worth.5® There were also significant exclusions in the
directives: they did not’apply to any utilities.5? Other types of contracts, such as concession

agreements, were also excluded from the first set of directives.s0

The directives did introduce three European ‘methods’ of procurement: the open procedure, the
restricted procedure, and the (not generally available) ‘single tendering’ procedure (now
referred to as ‘the ‘negotiated’ procedure’). As is true today, the negotiated procedure was only
available u;lder very strict grounds listed in the directives and any direct award without

competition was subject to high scrutiny by the CJ.6!

The directives also introduced two new positive rules: first, the obligation to advertise European-
widé fdr contracts through the Ofﬁcial Journal of the European Union (0JEU), and secondly, the
: obllgatlon to use ob]ectlve criteria when selecting qualifying firms and ‘winning’ tenders. These -

) posmve rules still existin the 2004 directives, and have not changed extensively since the 1970s.

" 57 See the preambles of Directives 77/62 and 71/305
. 8 Article 5 of Directive 77/62 and Article 7 of Directive 71/305 ) '
% Fernandez-Martin (n 10), p. 15, has argued that the utilities were likely excluded in the first instance because of a
* difficult political climate at the time, in which Member States were not willing to compromise their control over the
utilities sector; the official reason (given in the directive’s preamble) related to differing legal status of utility companies
- --indifferent Member States, meanmg that regulanon would apply unequally in dnfferent Member States.
- 60 See Weiss (n 25}, p. 45. .
61 Articles 6a-6h of Directive 77/62 and Articles 9a-9h of Dlrectwe 71/305. On strict apphcatlon, itcan be noted that the

CJ has never accepted a justification of the use of direct award: see, for mstance, Case 199 / 85 Commtssron v. Italy [1987)
- ECR 1039 and Case C-24/91 Commzsston V. Spam [1992] ECR 1-1989. ’

'
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Fernandez-Martin has described the first EU procurement directives as a half-way approach
between interventionism and minimalism in the field of national procurement regulation.s2 All
policy not discussed in the directives remained at the discretion of Member States. Atthe same

time, new regulation on advertising, qualification, and award obligations indicates the beginnings

of an interventionist policy.
2.1.4.4 Amendments Leading up to 1993

In the early 1980s, the Commission found that its procurement regulatory efforts were largely
unsuccessful. It wa;s due to report on the effects of the directives to the European Council in
1980. This report was delayed until 1984, as the Commission had difficulties obtaining the
information it needed to actually write the report in question, which dealt mostly with the

operation of the 1977 Supplies Directive.53 The findings of the report indicated what the

problems with EU policy were perceived to be.

First of all, the Commission found that there was no consistency to approach in implementation
among Member States; some, such as the UK, even implemented the directives as a form of
administrative guidance rather than aslaw. The Commission’s findings criticized the Member

States for failing to implement the directives correctly, resulting in very little practical impact in

opening up the internal market.6

The findings also criticized that the directives failed to cover important sectors—such as the
utilities—and were ambiguous in many respects. The thresholds set in the original directives
were determined to be too high, and far too many contracts were not regulated. However, it is
arguable that the real problem was that there were no rules on aggregation of related contracts
and so contracts were ‘split’ to avoid the thresholds; this explanation is supported by later

legislative changes, in which the thresholds for supplies contracts were not substantially altered,

but aggregation has become strictly regulated.

62 Fernandez Martin (n 10), p. 14,

63 See Commission, Communication to the Council on pubhc supply contracts COM(1984)747 final.
64 Fora dxscussnon see Weiss (n 25), p. 73.
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Public authorities were criticized for failing to comply with the obligations to advertise contracts
in the OJEU, to hold some form of open or restricted competition, and to set objective
qualification criteria. The consequence of limited compliance was that ‘buying national’

continued in many of the Member States.55

The Commission thus concluded that further action was needed: application of the existing
directives had to be improved somehow; the existing directives had to be modified so as to
prevent abuse through interpretation; and lastly, regulation had to be extended into non-

regulated sectors such as the utilities.

The Commission’s findings were supplemented two years later by a similar study of cross-border
trade in public procurementsé, and very shortly thereafter, the Cecchini report was published,
one section of which was devoted to the costs of non-international public p'rocurement.67

Though heavily criticized because it deals mostly with speculative losses that stem from failing to

- open up the common market, these two reports on the ineffectiveness of the 1970s directives :

provided the impetus for greater European action in the area of public procurement.s8

- The Commission planned extensive legislative changes as part of its wider ‘1992 Common

Market’ strategy. Firstly, the original works and supplies directives were expanded upon,

producing the additional Directive 88/295 on Supplies and Directive 89/440 on Works.®?

- These two directives codified CJ decisions on which bodies were public authorities for the

. purpose of apphcable EU law. The apphcablhty thresholds were also amended, in particular with

regard to works, where the existing threshold was deemed too low to take into account the cost

of most works projects. Other pre-existing rules were tightened; for instance, the use of

65 Ibid, p. 74.

66 Commnssnon, Pubhc Procurement in the Commumzy COM(1986)375

* 87 Commission, “The Cost of non-Europe in Public Sector Procurement” in The Cost of Non -Europe, Basxc Fmdmgs, vol.5/a

and vol. 5/B, study carried out by WS Atkins Management Consultants (Luxembourg, 1988).

68 See, for instance, A. Cox, “Implementing the 1992 Public Procurement Policy: Public and Private Obstacles to the
Creation of the Single European Market” (1992) 1 PPLR 139; see also Weiss (n 25), p. 12, citing other criticisms.
 Directive 88/295 (amending Directive 77/62) {1988)] O L127/1, and Directive 89/440 (amending Directive 71/305)
[1989] 0] L210/1; the amendments, however, were not consolidated into a new directive and instead the ongmal .

< directive and their amendmg directives had to be read S|de by side (see Fernandez-Martin (n 10), p. 27).
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procedures other than the open or restricted procedure—such as the negotiated procedure
without advertising—had to be justified and was limitedly available. A new obligation for public

authorities to inform losing tenders as to why they lost the contract, and to generally advertise in

the O] what the results of any competition were, was also included.

In 1993, the existing works and supplies directives were consolidated into Directives 93/36 on
Supplies and 93/37 on Works; these replaced the previous legislative rules and realigned

provisions in the 1970s and 1980s directives so as to create a more uniform legal regime.”®

Changes to the regime did not stop with amending the existing directives, however; the
Commission determined that a directive in the field of services was also needed. The Services
Directive (92/50)7! was in most respects identical to the works and supplies directives, with the
exception that it divided services into two categories: Part A and Part B services. Part B services,
such as hairdressing and legal services, were subject to a more flexible regime, which was

justified by the reasoning that they were less likely to be subject to cross-border interest.”2

A second major innovation was the introduction of a Remedies Directive’3. As observed in the
Commission’s evaluations in 1984 and 1986, compliance with the European rules was poor, and a
lack of redress available was determined to be one of the reasons why public authorities
essentially ‘got away’ with not applying the rules. The Remedies Directive set out to assure
tenderers that they would be able to get recourse in national courts in the event that the
procurement rules were not followed. It provided for the types of remedies that were to be
available to bidders (interim measures, setting aside of unlawful decisions, and damages) and

indicated what types of procedures and forums had to be available in Member States for the

proper enforcement of public procurement rules.

70 Council Directive 93/36 coordinating procedures for the award of public supply contracts {1993} 0jL199/1 and

Council Directive 93/37 coordinating procedures for the award of public works contracts {199
. Fernandez-Martin (n 10), p. 28. P [1993] 0]1199/54. See

n C(;u/r;cil Directive 92/50 relating to the coordination of procedures for the award of p‘;blic service contracts [1992] 0]
L209/1.

72 These _seryices are listed in Annex 1 B to the directive; see also, Article 9 ofihe directive.
73 Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and administrative

provisions relating to the application of review procedures to the award of publi 1 i
F1589] 0 L395/33. , pl ic supply and public works contracts
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Lastly, the public procurement regulatory regime was extended into the utilities sector.7+ Its
incorporation occurred in two stages; first, in 199075, through a directive regulating works and
supply contracts issued by public utilities, and secondly, in 1993, via a consolidated Utilities
Directive that also incorporated services.”s In 1992, a separate remedies directive (the Utilities
Remedies Directive’”) was introduced for the utilities sector.”® It has been noted that, although a
step forward, the Utilities Directive was too flexible to curtail natiorxal buying policies to any
great extent—the positive obligations in the directive are limited to publication of notices in the

0] and informing the Commission of the award process and decision.”
2.1.4.5 Changes in Law since 1993: the 2004 Directives

- Though regulation in the ﬁeldfof public procurement experienced significant growth in the late
'1980s and the early 1990s, it became clear at the end of the 1990s that the implemented changes
were still not sufficient. The Commission itself, in the 1990s, observed three shortcomings: lack
of modernity, lack of flexibility, and lack of clarity.8®

With regards to lack of modernity,. the legislative)changes introduced in the 1990s failed to take
account of technological changes in the 1990s: new developmerits such as electronic

procurement were not addressed.8!

Lack of flexibility was a criticism geared particularly at the severe restrictions placed on the
negotiated procedure in the 1980s. Other complex contracts, not qualifying for the use of the
negotiated procedures, had to be tendered through the open or restricted procedures, which call

for detailed specifications in the contract notice. In practice, this led to difficulties for public

74 Fernandez-Martin (n 10), p. 32; Weiss (n 25), p. 118-120; Arrowsmith 2005 (n 25) section 3.24.
75 Council Directive 90/531 [1990] 0] L297/1.

* 76 Council Directive 93/38/EEC coordinating the procurement procedures of entmes operatmg inthe water, energy,

“ transport and telecommunications sector [1994] 0] L82/40.
77 Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative provisions
relating to the application of Community rules on the procurement procedures of entities operating in the water, energy,
transport and telecommunications sectors [1992] 0] L76/14.
78 For a discussion, see L. Gormley, “The New System of Remedies in Procurement by the Utilities” (1992) 1PPLR 259.
79 Fernandez-Martin (n 10), p. 33.
80 Commission, Public Procurement in the European Union: Exploring the Way Forward COM(1996)583
81 M. Larsen, “The New EU Public Procurement Directives”, Chapter 1 in Treumer and Nielsen (n 34), p. 11 12.
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authorities when tendering certain complex contracts, and legal change was deemed necessary to

prevent authorities from simply breaching the directives’ rules.82

Lastly, the provisions of the 1993 consolidated directives remained confusing. Several types of

purchasing—such as purchasing through framework agreements, or in-house purchasing—were

simply not addressed adequately.®3

These three criticisms led to the repeal of the 1993 consolidated directives, and in 2004, two new
directives were issued. Rather than separating directives on works, supplies, and services, one

general directive on Public Sector Contracts was produced. The 1993 Utilities Directive was

. replaced with an updatéd 2004 version as well.84

The 2004 directives are substantially different from the 1993 directives in a number of respects,
and respond directly to the criticisms launched at the 1993 directives.85 A new procedure was
introduced so as to increase flexibility; e-procurement was incorporated into the new directives;
and an attempt was made to clarify existing obligations both through simplification and
elaboration. Both framework agreements and in-house contracts are now expressly mentioned
in the directives.®s Lastly, general principles of public procurement such as equal treatment and
transparency have now explicitly included in the directives—this is a development that can be
traced to C] interpretation of general statements concerning transparency and non- - '

discrimination in the recitals of earlier directives.8?

82 |bid, p. 12.

. 831bid, p. 11.

# Directive 2004/17/EC of the European Parliament and of the Council coordinating the procurement procedures of

entities operating in the water, energy, transport and postal services sectors {2004] 0] L134/1 and Directive 2004/18/EC
of the European Parliament and the Council on the coordination of procedures for the award of public works contracts,
public supply contracts and public service contracts [2004] 0] L134/114. . '

8 For a general discussion see Arrowsmith 2004 (n 34). -

86 See section 2.3.4 on framework agreements. .

87 See, for instance, Recital 2 of Directive 71/305, The principles of equal treatment and t
in Article 2 of Directive 2004/18/EC and Article 10 of Directive 2004/17/EC. ransparency can now be found

27



RS W e MAT A LAy

ke DL N,y

Since 2004, the Commission has pursued even more procurement legislation; a new Remedies
Directive was due for implementation at the end of 200988, and a new directive on defence
procurement has been adopted and will need to be implemented by 2011.8% Most recently, the
Commission has launched a consultation regarding the possibility of amending the current
legislative provisions applicable to concessions, which may result in even more EU procurement

legislation.%0
2.1.5 The C]'s and the Commission’s Contributions
So far, the discussion of the development of EU public procurement law has been limited to a

» discussion of legislation; this is not a question of oversight. Prior to the late 1990s, there was
little revolutionary jurisprudence nor important guidance issued in the field of public
procurement. However, in the years since 1996 especially, there has been avast increase in both.

2.1.5.1 Jurisprudence "

Recent jurisprudential developments can be divided into three areas: de\ielopments in the field

. ofthe TFEU, developments in the field of remedies, and developments relating to the procedural

rules contained in the directives, as well as their coverage.

Developments in the field of the TFEU refer to interpretations by the CJ that apply positive
" obligations to contracting authorities under the TFEU. There have been two cases in particular
, < ,
. that mark significant departures from previous interpretations of the Treaty. The first,

" Telaustria®!,is alandmark case in which the CJ decided that there is a general duty of

~ transparency that applies to the Treaty, resulting in the necessity of ‘a degree of advertising’ even

K3
3

%8 Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending Council
Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures concerning the
award of public contracts [2007] 0] L335/31 ’ T )

8 Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of procédures
for the award of certain works contracts, supply contracts and service contracts by contracting authorities or entities in
the fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC [2009] O] L216/7

2 See ; i (last accessed 1 November 2010)
%1 Telaustria (n 4). o 4 I AR ‘
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for contracts to which the directives do not apply. The second, Commission v. Spain®?, interpreted
Article 346 TFEU as not granting an automatic exclusion from the Treaty for all hard defence

procurement contracts. Instead, security concerns claimed under Article 346 have to be justified
by Member States. Though both of these obligations were established by the CJ, neither has been

satisfactorily elaborated on to date.

With respect to remedies, a landmark decision by the C] imposed an obligatory ‘stand-still’ period
prior to the conclusion of a contract. The decision made in Alcatel?? had significant consequences
for the traditional processes of contract conclusion in several Member States (notably, Austria
and the United Kingdom) where no such period existed. Furthermore, the Remedies Directives in
effect at the time of the decision did not specify a need for any sort of interim period between

awarding and concluding a contract, meaning that the CJ's decision was not based on existing law

as such. The new Remedies Directive has codified Alcatel into law.

Lastly, the C] has significantly developed the procedural rules relating to EU public procurement
law as well as the coverage of the directives. The development of the general principle of equal
treatment as applicable to the procurement directives falls into the former category, as do
various other judgments relating to the principle and its applicability to, among others, selection
and award criteria.®* Regarding coverage of the directives, there has been significant case law
interpreting in a broad manner, for instance, the definition of a “body governed by public law”,
which has resulted in bringing many commercially active undertakings under the ambit of the
procurement directives®; the second coverage area that the C] has developed in recent years
concerns the applicability of the procurement rules when awarding contracts to another

procuring entity. The general rule established is that the procurement rules do apply here, but

92 Case C-414/97 Commission v Spain [1999] ECR 1-5585
_ 1 Case C-81/98 Alcatel Austria v Bundeministerium fur Wissenschaft und Verkehr [1999] ECR1-17671
%4 For a discussion see Arrowsmith 2006 (Evolution, n 3), p. 354 onwards and section 2.4.2 of this thesis.
. %5 See, for instance, Joined Cases C-223/99 and C-260/99 Agora Srl v Ente Autonomo Fiera Internazionale di Milano [2001}
ECR 1-3605; Case C-373/00 Adolf Truly v Bestattung Wien [2003] ECR1-19131; Case C-18 /01 Ark

| kitehtuuritoimisto Riita
Korhor:jen Oy v Varkauden Taitotalo Oy [2003]) ECR 1-5321. For a discussion see Arrowsmith 2006 (Evolution, n 3), p. 373
onwards.

t
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the C] has also established that in-house procurement can be excluded from the application of the

procurement rules.’

2.1.5.2 Soft Law

In the past decade, Commission guiﬂance has been issued on various subjects; notable guidance o
for the purpose of this study is the 2006 Interpretative Communication®? on contracts falling
outside of the directives, which offers the Commission’s perspective on positive obligations
stemming from the Treaty.®® Also in 2006, the Commission issued an interpretative
communication on the functioning of Article 346 TFEU on defence procurement.?9 Other
interpretative communications have commented on social policy objectives and their
compgtibility with EU rules, concession agreements, and the application of community

procurement law to institutionalized public-private partnerships (IPPPs).100

The Commission has also issued several “Explanatory Notes”, also of no legally binding value, on

7 issues such as competitive dialogue and framework agreements and the definition of several

concepts in the 2004 Utilities Directive.10!

- « - Lastly, the Commission frequently develops ‘Green Papers’ on public procurement, indicating

1

* what it perceives as the purpose of regulating public procurement at the European Union level,

and how to improve existing regulation. Recent Green Papers have emerged in the field of

9 See Case C-107/98 Teckal Srl v Comune di Viano and Azienda Gas-Acqua Consorziale (AGAC) di Reggio Emilia [1999] ECR
1-08121, Case C-458 Parking Brixen GmbH v Gemeinde Brixen, Stadtwerke Brixen AG [2005] ECR1-08612, Case C-324/07
Coditel Brabant SA v Commune d'Uccle and Région de Bruxelles-Capitale [2008] ECR I-8457. The exemption is, however,
defined limitedly - see Case C-26/03 Stadt Halle and RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft Thermische
Restabfall- und Energieverwertungsanlage TREA Leuna [2005] ECR 1-00001. For a discussion: F. Avarkioto, “The
application of EU public procurement rules to "in house” arrangements” (2007) 16 PPLR 22

7 Commission, Interpretative communication on the Community law applicable to contract awards not or not fully sub]ect
to the provisions of the Public Procurement Directives [2006] 0] C176/02.

%8 This piece of guidance was challenged by Germany (with support of various other Member States); however, the C]
determined that it did not ‘create’ law but merely stated it and hence the Commission had not overstepped its boundaries
in issuing the guidance document. (Case T-258/06 Germany v Commission, judgment of 20 May 2010.)

99 Commission, Interpretative Communication on the application of Article 296 of the Treaty in the ]‘eld of defence
procurement COM(2006)779. ~

100 Commission, Interpretative communication of the Commxss:on on the Community law applicable to public procurement
and the possibilities for integrating social considerations into public procurement COM(2001)566; Commission,
Interpretative communication on the Community law applicable to public procurement and the possibilities for integrating
environmental considerations into public procurement COM(2001)274; Commission, (2000) 0] C121/02 (n17);
Commission, Interpretative Communication on the application of Community law on Public Procurement and Concessxons to

* Institutionalised Public-Private Partnerships (IPPP) COM(2007)6661

+, 10t For details, seeWWMWWMBM(laStaccessedl
" November 2010). -
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defence procurement?°2 and public-private partnerships13, preceding legislation in the former
case and an interpretative communication in the latter; of more interest for the present study are

several older Green Papers, which comment on legislative changes that have already taken place,

such as the development of the 2004 directives.104

2.1.6 Conclusions

This section has described changes in the EU’s approach to public procurement regulation.
Starting with a very limited system of negative obligations up to the mid-1980s, the institutions
of the EU have progressive increased the scope and volume of ‘law’ directed at the public
procurementregulation. The obligations of Member States under the EU regime have thus
increased significantly in the past 30 years; moreover, it can be noted that despite the intended
period of stability following the 1993 legislative push, the Member States have been subjected to
the greatest European ‘push’ in the field of public procurement in the past decade. This push will
now be illustrated further by an examination of three newly developed areas of public
procurement regulation: competitive dialogue (section 2.2), framework agreements (section 2.3)

and the general principles of equal treatment and transparency (section 2.4)

102 Commission, Green Paper on Defence Procurement COM(2004)608
103 Commission, Green Paper on Public-Private Partnerships COM(2004)327

104 See, for example, COM(1996)583 (n 80) and Commission, Communication from the C.
COM(1998)143. | ) from the Commission on Public Procurement
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2.2 Case Study 1: Competitive Dialogue
2.2.1 Introduction

The first ‘case study’ that will be examined in this thesis is the competitive dialogue procedure.
Competitive dialogue is an interesting case study because it is one of the few entirely new
additions to the 2004 directives. All that exists on the procedure in terms of clarification from
the EU is an Explanatory Note from the Commission which (as discussed in section 1.4) has no

binding legal value, but may nonetheless produce legal effects.105
2.2.2 Legislative History & Purpose

The possibility of a new, more flexible procedure was first mentioned in the Commission’s 1996
* Green Paper entitled “Exploring the Way Forward”1%, where the Commission observed that
industry was not willing to work on its own Private-Public Partnership (PPP)1°7 infrastructure
- project (the Trans-European Network, or TEN) if there was no room for technical discussions
prior to tendering. The responses the Green Paper received revealed that the standard
procedures available under the procurement directives were perceived to be too inflexible to
accommodate large complex contracts.1%8 The UK, for instance, used the negotiated procedure

witha notice—use of which has tobe justiﬁed by the technical or financial complexity of a

. pro;ect-—for all of its own PPP prOJects (hospitals, major new IT system contracts, schools, etc)

‘ under the Prlvate Fmance lnmatlve (PFl)
" The Commission never formally brought acase against the United Kingdom for its use of the
' negotlated procedure for these PFI prolects, but did send two reasoned opmlons about this

practlce 109 Though never formally stated and not pursued through actlon agamst a Member

105 Commxss:on, Explanatory Note on Competmve D:alogue, CC/2005/04 rev 1 of 5 10. 2005

106 COM(1996)583 (n 80), p. 34. '
107 A PPP is a contract in which the public sector collaborates wnh the pnvate sector and transfers the rlSk of a pro;ect to
- the private sector, which has to obtain funding for the project privately.

108 A, Rubach-Larsen, “Competitive Dialogue”, Chapter § in Treumer and Nielsen (n 34), p. 67-68. -

109 See A. Brown, “The Impact of the New Directive on Large Infrastructure Projects: Competitive Dlalogue or Better the

L - Devil You Know” (2004) 13 PPLR 160, p. 163, referring to Commission Press Release IP/00/869 of July 27, 2000.

-
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State, the Commission’s perspective appeared to be that the negotiated procedure with a notice

was not available for repeat PPP projects of the type the UK was setting up under the PFI scheme.

The respondents to the Green Paper argued these repetitive PFI projects could still not be
feasibly procured without some discussion with bidders. Negotiation was deemed necessary in
order to bridge the gap between the contracting authority’s knowledge and the tenderers’
abilities to provide innovative solutions: requiring contracting authorities to write detailed
specifications and to use the restricted procedure ignored that they may have lacked the

technical knowledge to write these specifications at all, or to the best possible solution.

" 4 Additionally, there were other perceived legal and financial reasons for needing negotiation in a
PFI contract. As an example, it was common in UK practice to leave the ‘details’ for the winning

tenderer alone—such as room design in buildings—so as to cut down tendering costs for other

participants.}1? Under the restricted procedure, this would not be possible.

The Commission, after both comments on its Green Paper and experiences with PPPs through the
TEN project, came to realize that the restricted procedure was not appropriate for complex
procurement.!!! It first alluded to the introduction of more flexible procedures in its
Communication on Public Procurement from 1998.112 The first draft of the new procedure was
highly criticized, both by academics and involved parties,!13 and it was redrafted twice!14 prior to

taking the shape it has in Directive 2004 /18/EC.

Competitive dialogue, as included in the directive, offers a compromise between the negotiated

procedure and the restricted procedure. Where it falls between these procedures, however, is

110 For a discussion of UK PFI practice, see C. Kennedy-Loest, “What Can be Done at the Preferred Bidder stage in
Competitive Dialogue?” (2006) 15 PPLR 317, at p, 319-320. See also Arrowsmith 2005 (n 25), Chapter 8 (on the
negotiated procedure with a notice and its use in UK PFI) and Chapter 10 (on competitive dialogue).

1 Commission, Communication of the European Commission to the Council, to the European Parliament, to the Economic

and Social Committee and to the Committee of the Regions on Public Private Partnerships in Trans-European Network
Projects COM(97)453, section 2.1.

12 COM(1998)143 (n 104), section 2.1.1.1.
"? Rut?ach-Larsen _(n 108), p. 69; for criticism, see S. Arrowsmith, “The European Commision’s Proposals for New
Directives on Public and Utilities Procurement” (2000) 9 PPLR NA125, at 129 as well as R. Boyle, “Critique of

Commission’s Proposals for a New Directive on the Co-ordination of Procedures for Public Contracts COM(00)275 final
as updated by the discussions in the Working Group” (2001) 10 PPLR NA65, at 66. '
114 Commission, COM(2002)236 final and COM(2003)583 final.
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subject to debate. Details of the procedure, such as when itis available for use, what can be done
during it, what can be done after it, and what are the effects of its existence on ‘surrounding

procedures’ are unclear to differing extents,15

This section will not discuss the entire process of the procedure in depth.11é Instead, the
subsequent discussion will focus on choices that the national legislator faces when approaching

competitive dialogue.
2.2.3 National Implementation of Competitive Dialogue: Implementation Choices Available

The competitive dialogue procedure is optional, meaning that it does not have to be made
available according to the directive. The national legislator thus principally starts out with two
choices: to either implement the procedure as in the directive, or to not make it available in

national legislation.

Within these two choices, there are other choices to be raade: the national legislator retains the
freedom to determine which contracting authorities can use the competitive dialogue pro‘cedure,
or for which types of contracts the procedure can be used. Moreover, he can also opt to make the
procedure more limited than it is drafted in the directive—for instance, post-tender negotiations
could be banned altogether, or subjected to strict requirements. Other areas of the procedure
can also be supplemented: for instance, while bid payments are permitted in the 2004 directive,
it offers no guidance on when they can be used. National laws implementing the directives may
engage with this issue in more detail., by stipulating the value of the bid payment or at which
stage of the dialogue bidders becomé eligible for them. Similarly, the directive highlights that
confidentiality must be maintained at all stages ofa competitive dialogue, but does not elaborate

on how; this is again an area that may be 'supplementedat the national level.

o4
3

-+ 15 For general commentary as well as critical perspectives on the competitive dialogue procedure, see Rubach-Larsen (n
108); Arrowsmith 2005 (n 25), Chapter 10; S. Treumer, “Competitive Dialogue” (2004) 4 PPLR 178; C. Bovis, “The New
Public Procurement Reglme of the European Union: a crmcal analysns of policy, law and jurisprudence” (2005) 30(5)
ELRev 607.

116 This has already been done, see the matenals cnted lbld in particular, Arrowsmith 2005 and Treumer 2004
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The above issues all have to be considered by the national legislator when implementing the
directive. However, it should also be remembered that the directive does not cover all types of
procurement contracts potentially concluded by Member State authorities (see section 2.1.4).
When contracts are not covered by the directives (because they are, inter alia, services
concessions, or low value contracts), the national legislator can look to the competitive dialogue
procedure for inspiration—either by making it available in the exact same form that it exists for
contracts covered by the directive, or by amending it in some manner. This thesis will thus
explore not only how competitive dialogue has been approached at the national level for those
contracts covered by the directive, but also whether or not cofnpetitive dialogue has been made

available for procurement not regulated by the directives.
2.2.4 Competitive Dialogue in the directive: Rules on Availability

Competitive dialogue is made available under the directive in limited conditions. First, Article
29(1) stipulates that “in the case of particularly complex contracts ... where contracting

authorities consider that the use of the open or restricted procedure will not allow the award of

the contract” competitive dialogue becomes available. [Emphasis added.)
Article 1(11)(c) then states that a contract may be considered particularly complex in two cases:

“- where the contracting authority is not “objectively able” to define the
technical means that will satisfy their needs with regard to the contract1?
- where the contracting authority is not “objectively” able to specify the

legal and/or financial make-up of the given contract”

Recital 31 of the directive offers some examples of particularly complex contracts. One of these
examples refers back to the Commission’s TEN project; the other two are the non-specific

examples of “large computer networks” or “projects involving complex and structured financing”.

:107 ,;I;l::c tieﬁnition refers back to Article 23(3)(b), (), and (d), which prescribe the contents of technical specifications for
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This condition for use is the first of several grey areas found in the directive’s provisions on
competitive dialogue. Both criteria for use as listed in Article 1(11)(c) mention that a contracting
authority has to be “objectively” unable to define specifications or legal/financial dimensions of a
project. “Objectively” is not defined elsewhere in the articles of the directive; all there is to rely
on in deducing the meaning of the word “objectively” in this context are the Recitals and the
Commission’s original proposal, which offer different impressions. The Recital indicates that
competitive dialogue can be used when a contracting authority is not able to produce a best
possible solution18, wherea§ the Commission’s original proposal implied that competitive
dialogue became available when it was “objectively impossible” to set specifications.11?

N

Most commentators have tenfétively arrived at the conclusion that the contracting authorities
ought to enjoy a degree of diséretion in deciding when to use the procedure!20—not necessarily
because this is clear from the text, but because the alternative interpretation would leave very
little room for the procedure. However, national legislators will have to construct their own

* interpretation of this provision, and this could resultin different levels of availability in different

Member States.

- 2.2.5 Legal Uncertainties in the Competitive Dialbgue Procedure

In brief, the competitive dialogue procedure commences as the restricted procedure—by inviting
a limited number (minimum 3 as opposed to minimum 5) of tenderers to participate in the
procedure—but then deviates, by allowing for dialogue between contracting entity and tenderers

prior to the submission of final tenders. Here, the procedure is also different from the negotiated

procedure with a notice, where no such ‘final tender’ is required prior to contract award.

py o

- 118 See S, Treumer, “The Field of Apphcatlon of Competmve Dlalogue (2006) 6 PPLR 307,p.312, commentmg on Recital
= 31's phrase “or of assessing what the market can offer”.. :. "~
- 119 Commission, Proposal for a Directive on the coordination of pracedures for the award of publzc supply contracts public
: service contracts and public works contracts, COM(2000)275 final, part 111, on Chapter 4, Article 29; this interpretation is
- broader than it seems because the Commission offers, as an example, that the use dlsproportlonate money and time
would trigger availability.

.7 -7~ 120 See Arrowsmith 2005 (n 25); Brown 2004 (n 109), Rubach Larsen (n 108), For the opposmg perspectwe. see Treumer
2006 (n 118) and 2004 (n 115). -
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Uncertainty can be found in various stages of the competitive dialogue process. In Article 29, the
process for eliminating tenderers prior to the final tendering stage is left ambiguous; Article
29(4) indicates that successive stages of tendering can take place, but does not address whether
or not a contracting authority can eliminate competitors during the dialogue stage without
arranging for a formalized tendering round to take place. True clarity on this issue can also not
be found in the Commission’s Explanatory Note, where only reference to use of award criteria is

made; this could arguably be done without formal tendering.121

Further uncertainties are found with respect to the ‘final tender’ stage required by Article 29(6).
The number of participants required during the final tendering round is unclear—if the
minimum number of participants in a procedure is 3, and successive elimination is possible, one
could argue that it is implied that at the final tender stage, less than three participants may

suffice.1?2 Article 44(4), however, merely indicates that a number of tenderers that allows for

“genuine competition” (not defined) must be retained.

The difficulties continue with the very concept of ‘final tenders’, as it is unclear how complete
these offers have to be. The directive states that the finalized tender must have in it “all elements
required and necessary for the performance” of the contract.'23 This implies that a very corﬁplefe
tender is required at this stage—a perspective also adopted in the Commission's Explanatory
Note.1?* Arrowsmith has noted that such an interpretation is highly discouraging for potential
tenderers because of how much time and money will have to go into a tender ata stage where

award of the contract has not yet been determined, and may for that reason be undesirable.125

Moreover, the directive itself casts some uncertainty onto what is meant by a ‘final tender’ by
stating in Article 29(6) that final tenders may be “clarified, specified and fine-tuned” if this is

necessary and will not distort competition. From the wording of the Article it is clear that further

121 Explanatory Note on Competitive Dialogue (n 105) p. 8.

122 Brown and Arrowsmith recognize this reasoning; Brown 2004 (n 109), p. 174 and Arrowsmith 2004 (n 34),p. 1286.
123 Article 29(6).

124 Explanatory Note on Competitive Dialogue (n 105), p. 9. '
125 Arrowsmith 2004 (n 34), P 1286; she notes that in particular, in UK PFI practice, it is accepted that some important
parts of the tender (such as risk allocation) are finalized through negotiations with the winning bidder only. The

gor;\lmil;ssion, ir}\) its judg}:nerg on the Lc;ndon Underground case (Commission, Case N 264/2002, London Underground
ublic Private Partnership, Decision of 2 October 2002—dealing with state aid), t jati i
could be held under the negotiated procedure with a notice. 8 ) accepted that negotiations OF such points
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negotiation between contracting authorities and the final tenderers is not allowed; however, it is

unclear what the three above terms do mean.

Finally, post-award discussions are permitted to an unclear extent. Article 29(7) allows that “the
[winning] tenderer may be asked to clarify aspects of the tender or confirm commitments”
providing that this does not modify “substantial aspects of the tender.” As discussed in section
2.2.2,it has been UK practice to leave elements of the contract (such as obtaining planning
permission) for only the winning tenderer to deal with. Where such an element results in
substantial changes to the contract, it follows from the wording of the Article that the

competition will have to be re-opened, if not restarted.}26

However, it is unclear what the article permits in terms of minor post-award changes. One
perspective is that the final steps can fall under the provision of “confirming commitments” or 3
“clarifying”, but this is a stretch of the directive’s language.}?” Alternatively, these types of

changes can be considered from the perspective of competition—as every bidder would have to

obtain planning permission upon winning the contract, undertaking this step at the very end is

. unlikely to impact on the status of the winning tender.128

It has been argued that some details are best filled in following the conclusion of the contract—
this inciudes notonly the obFaining of planning permission, but also, for example, the filling in of
" patient rooms in a contract for a hospital.12? Whether or not these changes are permissible under
the wording of Article 29(7), however, is a subject of debate.13? The Explanatory Note again does

not address this issue to any great extent; instead, it simply notes that there is no room for actual

126 Arrowsmith 2005 (n 25), p. 662, argues that an addmonal round of tendering is probable", provndmg the eliminated
bidders still want to participate.

127 Arrowsmith, ibid, indicates that while it is debatable if the concept of ‘confirming commitments’ covers steps such as
obtaining planning permission, it ought to if the procedure is going to be suited to complex contracts.

128 This logic does not necessarily apply to all steps that are usually completed at the end of a procedure; for instance, if

funding competitions are to be held these can have a very dehberate nmpact on the quallty of the bid, (See Kennedy-Loest
(n 110}, p. 322). ‘

129 See Arrowsmith 2005 (n 25), p. 651,

130 See Kennedy-Loest (n 110), p. 324, who argues that the “cumulative effect of such changes in any particular deal” have

. to be considered, as well as that what at first can be percelved as a ‘minor change may in the end fundamenta]ly change
the bid. - ;
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negotiation post-award, as this was rejected in the drafting process.13! The precise scope for

changes following the award of the contract is thus left relatively unclear.

2.2.6 Conclusions

Competitive dialogue offers national legislator a new, Commission-sanctioned option for the

procurement of complex contracts—but is it more like the restricted procedure, or more like the

negotiated procedure?

As illustrated above, there are both narrow and wide interpretations of competitive dialogue
possible—when it comes to scope of application as well as it when it comes several steps in the
procedure itself. The fact thatare to date no real ‘legal’ answers to the questions raised in this
section means that for the most part, Member States are fully reliant on sparse guidance issued
by the Commission as well as their own interpretations of the directive’s text. In addition to
having to interpret these legal uncertainties, the Member States also have significant leeway in
deciding how to integrate the procedure into the national legal order. How the three subject

countries have dealt with these choices will be discussed in Chapters 3 through 5.

131 Explanatory Note on Competitive Dialogue, (n 105), p. 10.
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2.3 Case Study 2: Framework Agreements

2.3.1 Introduction

The second ‘case study’ that will be examined in this thesis is the possibility for concluding
framework agreements under the Public Sector Directive. Framework agreements have newly
been regulated in the 2004 Public Sector Directive, although they were already ‘permitted’ under
the 1993 Utilities Directive. They were included as a case study because various jurisdictions
were already concluding public sector framework agreements prior to 2004, and it will be

interesting to see if and how EU legislation on the procedure has changed national rules.

This section will begin with an explanation of what framework arrangements are (section 2.3.2)
and what their status was under the old directives (section 2.3.3). Thereafter, the new directive’s
provisions on framework agreements will be discussed (section 2.3.4), with a focus on options

and uncertainties Member States are presented with in implementing the directive’s provisions.

2.3.2 What is a Framework?

A framework arrangement!32 is an arrangement between a contracting entity and a supplier,

where the contracting entity agrees on terms to purchase from the suppliers over a period of

time. It can take various shapes:

%

-

e one contracfing entity, one supplier (single provider framework)
* ' one contracting entity, several suppliers (multi-provider framework)

e ' several contracting entities, several suppliers (multi-user framework)

One element that distinguishes these types of arrangements from regular ‘contracts’ is that they

132 The term 'framework arrangement’ will be used in this discussion to describe all possible configurations of the
framework; this is done to distinguish all hypothetical arrangements from those actually permitted under Article 32(1) of
the Public Sector Directive, which are referred to as ‘framework agreements’. (Adopted from Arrowsmith 2005 (n 25), p.
669). - ’ . C C - S

3
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138 See Arrowsmith 1999 (Part 1, n 134), p. 115 onwards; the taxonom:

can be concluded in a manner that leaves all parties, either party, or no parties ‘bound’ by the

agreement made.

Atthe EU level, framework arrangements were not referred to at all in the public sector
directives prior to 2004133; however, this did not mean that they were perceived to be
unavailable under the old directives.13¢ The benefits of framework arrangements for regular bulk
off-the-shelf purchasing, as well as for ensuring security of supply, were appreciated by several

Member States, and so framework arrangements were used insofar as that they did not conflict

with the 1993 directives.135

In 1997, however, use of a particular multi-provider framework was objected to by the
Commission, leading to general uncertainty over their availability under the public sector
directives.13 The debate that followed this incident led to several Member States requesting the
inclusion of framework arrangements in the 2004 Public Sector Directive.137 The final version of
the 2004 directive contains provisions on what it has termed framework agreements in Articles

1(5) and 32, as well as references to these framework agreements in various other articles.

2.3.3 Types of Framework Arrangements: a General Taxonomy applicable to the Old Directives

Sue Arrowsmith has created a useful taxonomy for framework arrangements, resulting in ten
different ‘types’ of framework arrangements that are available.138 The table below summarizes

the most common forms of framework arrangements, based on Arrowsmith’s taxonomy.

133 The Utilities Directive has at all times included provisions on framework arrangements; for a discussion, see
Arrowsmith 2005 (n 25), Chapter 11.

134 On framework agreements under the old directives, see, S. Arrowsmith, “Framework Purchasing and Qualification
Lists under the European Procurement Directives: Part 1” (1999) 8 PPLR 115 and S. Arrowsmith,
and Qualification Lists under the European Procurement Directives: Part 2" (1999) 8 PPLR 161,
135 An example of this is the United Kingdom; for an analysis, see Arrowsmith, ibid.

13¢ Commission, Press Release IP/97/1178, 19/12/97; the case at hand, dealing with a framework set up by the Northern
Ireland Department of the Environment, did not proceed to the CJ.

137 Arrowsmith 2005 (n 25), p. 671; see also S. Arrowsmith, “Framework Agreements and Dynami i :
the EC Directives and the perspective of the UK”, paper presented at confefence Public Proc)::remecn‘::uéf:!?aslul\lgeiﬁ:iir:rsl's
II (Nottingham, June 2006) and S. Arrowsmith, , “Methods for Purchasing On-Going Requirements: The System of

Framework Agreements and Dynamic Purchasing Systems Under the EC Directi d UKP ions”
Chapter 3 in Arrowsmith 2009 (n 6). vesan rocurement Regulations”,

“Framework Purchasing

y presented in that article is significantly more

detailed. A slightly modified version of it appears in Arrowsmith 2005 (n 25), Chapter 11.
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buy; supplier undertakes

Single-Provider Multi-Provider
Framework Framework

A: Two Step Process!3? Purchaser buys from Purchaser buys from
supplier; afterwards suppliers; afterwards set
agree on terms for future | up terms for future
purchases purchases

B: Binding Contract Purchaser undertakes to | Purchaser undertakes to

buy; suppliers all

to provide undertake to provide

C: Supplier Bound Purchaser does not Purchaser does not
undertake to buy; undertake to buy;
supplier undertakes to suppliers all undertake
provide to supply

D: Purchaser Bound

Purchaser undertakes to
buy; supplier does not

undertake to supply

Purchaser undertakes to
buy; suppliers do not

undertake to supply

E: No Binding Contract

Purchaser and supplier
discuss supply, but
neither commits to a

bi‘nding agreement

Purchaser and suppliers
discuss supply, but
neither committo a

binding agreement

: 'TabIe 2.3.3 - A Taxonomy bf Framework Arrangements

There was little controversy regarding single-provider framework arrangements under the old

directives: both the open and restricted procedure could be easily used in order to arrive at the

framework arrangement.

139 The first purchase is, from the perspective of the EU directives, a stand-alone * contract The' arrangement for future

purchases can take any of the forms described in B-E,
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Contractually, as described in the above table, various arrangements of single provider
frameworks were possible. What distinguished procedures A, B and C from procedures D and E
was when a “contract” was concluded from the perspective of the directives. In situations A
through C, the framework arrangement itself was the “binding contract”, as there was a binding
commitment to purchase from a given provider.1¥ Providing that the framework arrangement
was concluded in line with the directives, these types of arrangements were not contrary to EU
law. Under scenarios D or E, on the other hand, no ‘contract’ existed until an order was placed
and the contracting entity itself became bound by the agreement—but if the original framework
was set up in line with the directives, and the orders were placed in line with the framework
agreement, there would again be no violation of EU law.141 Member States thus had significant
discretion in deciding what contractual terms to apply to framework arrangements, as the EU

directives appeared to permit all forms described above.

Multi-provider frameworks were more complicated under EU law, largely because of the fact that
ina multi-provider framework, a second stage of award (a ‘call-off’) is needed in order to

determine which of the suppliers actually will supply the good/work/service in question at the

time that the contracting entity requires it.

The old directives clearly allowed for the situation where a call-off under the framework
agreement was placed based on the original tenders the suppliers used to enter into the
framework agreement. In this scenario, the Commission has argued that the framework
agreement itself is the contract!42; it is supported in this perspective by the CJ.143 Providing the

original framework agreement was concluded in line with the rules in the directives, these

framework arrangements were permissible.

10 Arrowsmith 2005 (n 25), p. 677.
141 [bid.

142 Commission, Explanatory Note on Framework Agreements, CC/2005/03_rev 1 of 14.7.2005; it argues that orders

placed under these types of framework agreements are not subject to the directive's award criteria as the framework
agreement itself is the relevant public contract (section 3.2 and 3.4).

143 Case C-119/06 Commission v Italy [2007] ECR I-00168 (“Health Care”); see also i ierj -
Commission v Greece. [1995} ECR 1-01071 ¢ ) soits earlier judgment n Case C-79/94
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A second variety of the multi-provider framework required that a ‘mini-competition’ was held
before the order was awarded to any of the suppliers under the framework. In this scenario,
again, a contract existed only at the point when (post-mini-competition) the order was placed
with the winning supplier. The difficulty with these kinds of framework arrangements was that
they implied a round of discussion or negotiation (leading to re-tendering) between the
contracting entity and the suppliers, in order to determine which supplier was best suited to the
particular needs of the contracting authority at the time.1#* This would be permitted under the
negotiated procedure, but it is uncertain whether or not this was permissible under the

restricted or open procedure.

A third possibility was a framework arrangement under which the suppliers were allowed to
modify and improve their tenders at any point in time, leading to a situation where the
contracting entity simply chose the best ‘tender’ available at the time of its purchase. While
permitted under the negotiated procedure, this would not ha\-/e been permitted under the open

or restricted procedure.145

Lastly, there was the option of setting up a framework arrangement that ‘rotated’ the award of an
order among the suppliers; this was clearly forbidden under the old directives as it fails to
consider which supplier has the lowest/most economically advantageous offer at the time the

order is placed, and consequently ignores the directives’ set award criteria.146

.

Bafring the setup discussed last, there was scope for all of these different types of framework
arrangements under the old EU regime. Prior to 2004, national legislators thus had to determine
" ifand how national contracting authovrities could conclude framework arrangements.

The positioﬁ of the EU on framework agreements is clarified to an extent by the 2004 Public
Sector Directive—primarily iﬁ that it now expressly permits for both single-provider frameworks

“and multi-provider frameworks to be used, thus dismissing earlier uncertainties on this point.

{

144 See Arrowsmith 2005 (n 25), p. 681-683, discussing how the restricted and open procedures approach iterative
tendering processes. o : L . o )

145 Arrowsmith 2005 (n 25), p. 684; the process is not transparent and could result in collusion,
. 16 The wording of the 2004 Directive insinuates that these kinds of frameworks are now permissible; this is also the view
» adopted by the Commission in its Explanatory Note on Framework Agreements (n 142), section 3.2,
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Still, the 2004 directive does not discuss the variants of multi-provider frameworks that are
outlined above to any great extent and so the legality of several of the scenarios discussed above
remain unclear. These uncertainties, as well as general choices left to Member States on the

implementation of framework agreements, will now be analyzed.
2.3.4 Framework Arrangements under the 2004 Directive

2.3.4.1 National Implementation Choices

As with the competitive dialogue procedure, the first thing to note about the provisions on

framework agreements is that they are optional:

“Member States may provide that contracting authorities may conclude framework agreements”.

(Article 32(1), emphasis added).

Itis further left to the Member States to structure and categorize the availability of framework
agreements to their contracting entities: framework agreements do not have to be made

available to all contracting authorities under all circumstances.

The directive is silent on t}_)e contractual setting-up of framework agreements, as discussed in
section 2.3.3—the issue of whether or not a framework agreement contains any or exclusively
binding obligations is not addressed. The consequences of this are two-fold: firstly, the various
framework agreements outlined in section 2.3.3 in principle all seem available, but the directive
also does not make it clear when a particular contractual form would be useful. The extent to
which “binding obligations” are established can also differ; for instance, there may be
requirements to buy the entire supply from a single supplier, or to only require buying supply up

to a certain amount. The national legislator may decide to engage with these issues even though

the directive does not.
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More generally, the directive also does not comment on when, for instance, a single-supplier
framework is preferable to a multi-supplier, and vice versa. It is possible that the national
legislator will wish to establish rules that relate these different types of framework agreements
to types of purchases (ie, supplies versus services) or even different products (ie, energy supply
versus stationary), even though the directive does not restrict use of framework agreements in

this way.

There are several other situations where the directive opts to not set out strict rules, but where

national entities might. For instance, Article 35 on contract award notices makes it clear that

only award of the framework has to be publicized, but the award of orders under the framework

does not. As the CJ stated in the ‘Beentjes case, nothing precludes a Member State's right to T
legislate beyond what the directives require.14? As such, Member States can opt to make contract

award notices mandatory even for orders placed under the framework.

ES - : » :' \ k
What this means in practice is that existing national approaches—both in procurement and in
contract law—can haveﬂa great inﬂuepce on how framework agreements are implemented after
2004; if a Member State determined that it was illegal (or perhaps plain unwise) to use a specific
- contractual fqrm of multi-provider frameworks under the old directives, and the new directives
remain silent on their appropriateness, it may lead to a Member State opting to continue not

, making that type of frameWork arrangement available. Conversely, Member States that did not

: legislate' on thé use of framgwork arrangements at all under the old directives may now adjust - : -
i the 'nétibnal régixhé to allow fo;' various, if not all, possible framework arrangements.
- 2342 A\@érding & Using Framework Ag‘reem'eri'ts under the 2004 Directive - R

#

" The EU rules on framework agfeements relate iq procedures to be followed in concluding and

P Qpéra;ing framework agreements. The first observation to be made is that framework - ¢

" agreements are not considered to be a separate ‘procedure’ as such; instead, the directive (in

17 Beentjes (n 2), para. 20. . \ ! o I ‘ o S
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Article 32(2)) clearly indicates that in setting up a framework agreement, the normal ‘rules of

procedure’ (ie, open or restricted) will be followed.148
The 2004 directive’s rules on awarding and using framework agreements are as follows:
a) Single Supplier Framework (Article 32(2) and 32(3))

When a contracting authority wishes to award a single-supplier framework,lthey advertise the
procurement as they would any other co(ntrac.t covered by the directive. Interested bidders then
submit tenders on an estimate of the overall req‘uirement, and the contracting authority
identifies the winning bidder using the same award criteria as they would for any other contract
under the directive. The contracting authox;ity then can either immediately conclude a
contractual arrangement with the supplier for regular requirements, or they can arrange to

purchase specified goods or services under the agreement only as requirements arise.
b) Multi-Supplier Framework (Article 32(2) and 32(4))

As with single-supplier frameworks, under a multi-supplier framework, the advertising of the
contract takes place under the directive’s general advertising rules. Interested bidders then
submit tenders on an estimate of the overall requirement; from these bidders, the contracti;lg
authority selects the suppliers that will become part of the framework agreement (known as ‘the

‘framework suppliers’; the directive requires at least 3 suppliers are admitted, where available).

When a call-off under the framework agreement is then made in the future, there are two

methods to determine which supplier will actually provide the requested supply:

- Byusing the terms of the ‘estimated tenders’ the bidders supplied to access the

framework; or

148 Arrowsmith 2005 (n 25), p. 696.
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- By holding a new ‘mini-competition’, in which bidders submit new ‘miniature tenders’

that specifically respond to the call-off requirements.

While the majority of the rules on framework agreements are found in Article 32, some other
subject-specific rules can be found in other places in the directive. The remaining rules on
framework agreements are generally found ‘per topic’'—so, for instance, Article 9 on aggregation
of contract value has a specific clause on framework agreements, as does Article 35 on contract

award notices.
2.3.4.3 Legal Uncertainty in the directive’s Provisions on Framework Agreements

Several procedural elements regarding framework agreements remain unclear from the wording
¥
of the directive, the most significant of which are:

1) Theapplication of Article‘53 (on award criteria) to framework agreements. The
application of Article 53 is expressly mentioned in Arttcle 32(2), which deals with the
award of the framework agreement. A first question is whether or not price always has

"' - to be considered when selecting the framework suppliers; in markets with very volatile

prices, for instance, it may not be possible or realistic to request binding prices when
" tenderers apply to join the framework agreement.14? A second concern is that the
. application of Article 53 is not discussed with respect to orders placed in multi-provider
e frameworks in Artrclel 32(4). One possrble mterpretatlon of this is that for orders placed
under the framework the award criteria do not apply, the Commission adheres to this"
. Vlew 150 lt can however, also be argued that Artlcle 53 would apply regardless so as to
- make the entlre framework agreement more transparent and to make framework

agreements appear more con51stent with other types of contracts awarded.15! The first

o mterpretatlon potentlally allows for the rotatmg award of contracts that was forbidden

A
4 Che e -

i

o Arrowsmlth 2009 (Methods, n 137), p. 160. . -
- 15¢ Explanatory Note on Framework Agreements (n 142), section 3.2-3.4. o
- 151 Whether this is a goal of the EU legislation, however, is debatable; moreover, awardmg a contract on the basis of pre-

.- stated criteria in the framework agreement is not untransparent by deﬁnmon [Arrowsmlth 2006 (Frameworks n
. 137) ] .
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2)

3)

under the old directives (providing the award is transparent and treats suppliers
equally)?52; the second interpretation, however, probably does not.

The use of and disclosure of award criteria in framework agreements. The law on

the use of different award criteria and sub-criteria and weighting mechanisms has been

complicated immensely in recent years by CJ jurisprudence on this issue. The fact that
the 2004 directive thus does not explicitly state whether award criteria at the call-off
stage need to be made public, and whether or not they can differ from those used at the
framework award stage, means that the CJ’s case law has to be consulted in trying to
determine what is permissible. To illustrate the potential problem, consider that where
a call-off is urgent, speed of supply will play a bigger role than it will under normal
circumstances (when, for instance, cost may be more important)—but it is unlikely that
criteria and weightings used at the framework award stage will consider ‘urgency’. The
Commission’s Explanatory Note here suggests that at the call-off stage, diff;arent award
criteria may be used; problematic, however, is the CJ’s case law in ATI153 and Lianakis!54,
where the general principle of transparency was used to require contracting authorities
to disclose their award criteria and weightings in advance. Under framework
agreements, if different criteria for particular call-offs are permitted, advance disclosure
will be quite difficult as the circumstances and requirements of each individual call-off
may be slightly different.

Multi-User Frameworks. The directive is silent on these. Nothing in the directive in
principle appears to forbid their use, but how they are operated in practice is
complicated by the aforementioned silence. For instance, the rules on contract value
aggregation (Article 9(9)) indicate that for a framework agreement, the value of the
contract will be the value of all contracts concluded under the framework during its
existence. This, however, presumes that only one contracting authority is using the
framework. How this is dealt with for multiple users has direct bearing on the rules on

advertising the contract—it can occur that all users individually do not cross the

152 Arrowsmith, ib}d, notes tha.t as there is no jurisprudence on what the general principles of the directives require in
terms of lE)I;Nard criteria, there is no certainty as to what types of award criteria (outside of Article 53) would be
permissible.

153 Case C-331/04 ATI EAC Srl e Viaggi di Maio Snc and others v ATCV Venezia SpA and others [2005) ECR1-10109

154 Case C-532/06 Emm.G. Lianakis AE and others v Dimos Alexandroupolis and others [2008] E-ICR l-]251
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thresholds on their purchases, but that the framework as a whole does. Depending on
how multiple users are treated (separately or as a whole), the rules of the directive will
or will not apply.15%

4) Identification of parties to the framework. Article 32(2) indicates that the normal
rules on advertising the contract will apply to framework agreements. However, the
directive is not clear on the extent to which entities that will be party to the framework
agreement have to be identified in the original contract notice. As the directive only
refers to the “contracting authority”, it is unclear what has to be done in the event that B
the framework is to be used by several contracting entities. Article 32(2) also indicates
that no additional parties can be added to the framework agreement following its
conclusion, which seems to imply that all parties have to be identified—but whether this
is by name, or more génerally (ie, ‘all central government bodies’) remains unclear.156

The Commission has taken an intermediary position on this issue, by noting that while it

is inappropriate to identify framework users as “all contracting authorities” in a given

Member State, it is possible to set up a multi-user framework with a description of, ie,

.

“all UK universities”, providing these are then clearly identifiable on a secondary
document (like a list).157
5) Information Requirements in Article 41 and call-offs. Article 41 of the directive
requires that, in order to assure that losing tenderers can protest an award decisionin a
- timely manner, all tenderers are notified when a ‘contract’ or ‘framework agreement’ is
awarded. Article 41, however, does not refer to call-offs; it is thus unclear whether or

not all parties to a framework agreement have to be notified when a particular call-off is

awarded.158

There are thus, as with competitive dialogue, several ‘grey areas’ in terms of the procedural

.

~aspects of concluding and operating framework agreements. It will be up to national legislators

155 The logical interpretation is that aggregate value of the framework is the value of all contracts awarded, independent
. of how many contracting entities are party to the framework. (See Arrowsmith 2006 (Frameworks, n137).)
156 Arrowsmith 2009 (Methods, n. 137), p. 155; see also Arrowsmith 2005 (n 25), p. 701. -

157 Explanatory Note on Framework Agreements (n. 142) at3.2.
'+ 158 Arrowsmith 2009 (Methods, n 137), p. 174-175, argues that the mformatmn obligations apply to call offs because
these are ‘public contracts’ per the Directive’s definitions. -
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or guidance institutes to interpret these provisions and steer contracting entities towards what

they consider best practice within the boundaries of EU law.

2.3.4 Conclusions

The EU ru‘les on framework agreements are intended to be skeletal. This leaves the Member
States with significant discretion in deciding whether or not to allow the use of the procedure at
all; which incarnations of the procedure will be allowed; which contracting entities may use the
procedure, and in which circumstances. One extreme possibility is that a Member State disallows
all framework agreements, but as they are considered beneficial in various circumstances—such
as when ensuring security of supply, or saving time and cost when making off-the-shelf
purchases—this is unlikely. However, itis also possible that individual Member States will build
their own rules with regard to framework agreements, and thus variation between Member

States will be detected. Chapters 3-5 will consider the choices made in the Member States

discussed in this thesis.
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2.4 Case Study 3: The General Principles of Equal Treatment and Transparency

2.4.1 Introduction

This section will discuss the development of the general principles of equal treatment and

transparency and how these principles are (or can be) applied to a) contracts covered by the

directives and b} contracts not covered by the directives.

The general principles were selected as a case study because the post-1993 case law of the CJ has
imposed positive obligations on Member States beyond those that are explicitly stated in the
directives; this includes obligations extending to below-threshold contracts, part I1-B service
contracts, and service concession agreements (“non-directive procurement”), but also obligations
for above-threshold procurement that are not stated in the directives themselves (“directive
procurement”). What the obligations entail is largely unclear, primarily because the C] has

developed the obligations on a case-by-case basis.

The section will commence with a discussion of the development of the general principles under

the directives and what types of obligations have been superimposed onto the directives through

application of the general principles (section 2.4.2). In section 2.4.3, the impact of the principles
on the Treaty, and the Commission’s Interpretative Communication on this relationship, will be

examined.
2.4.2 The General Principles under the Directive
There are two general principles recognized by EU law that have a direct bearing on public

procurement: first, the European Courts have been consistently referring to the principle of equal

~ treatment/equality in the past ten years of procurement case law. In the 1993 directives, the
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principles were generally not stateds? and were thus found only in the Courts’ case law, but as of

2004 they are made express in both the Utilities and the Public Sector Directives.16®

The principle of equal treatment under the directives was first referred to in Storebaelt!é! in
1993, but not expanded on beyond indicating that contracting authorities had to treat tenderers
equally. Between 1993 and 2005, the principle was referred to in various cases, but not defined
further.162 The first judgment that offers a workable definition of the equal treatment principle
under the directives is Fabricom¢3, where the Court stated that “the equal treatment principle
requires that comparable situations must not be treated differently and that different situations
must not be treated in the same way, unless such treatment is objectively justified”.16¢ The C}
further stated that there does not have to be a cross-border element before this principle applies;

the principle can thus be invoked by any bidder if it feels it has been treated unequally,

independent of whether it is domestic or foreign.165

In Fabricom, the Court demonstrated a willingness to scrutinize the choices made by contracting
authorities and to subject them to a test of proportionality—ie, is the unequal measure
proportionate to what it proposes to aim—in assessing equal treatment of tenderers.166
Fabricom concerned a Belgian law excluding all tenderers who participated in the preparatory
work for a contract from the bidding process, which was deemed to be disproportionate for
ensuring equal treatment of tenderers. According to the CJ, equal treatment only required thata
tenderer was excluded if they could not rebut the presumption that they had gained a
competitive advantage from the preparatory work. The judgment thus essentially established a

new obligation for all Member State to not automatically exclude all tenderers who assist in

preparatory work.

159 The exceptions here are the 1993 Utilities Directive (which contained a reference to non-discrimination, of which
equal treatment is one example) and the 1993 Services Directive.

160 Article 2 of the Public Sector Directive; Article 10 of the Utilities Directive.

16 Case C-243/89 Commission v Denmark [1993] ECR 1-3353 ("Storebaelt”)

162 See, for instance, Case C-87/94 Commission v Belgium [1996] ECR 1-2043 (“Walloon Buses”)

1 Joint Cases C-21/03 and C-34/03, Fabricom v Etat Belge [2005) ECR I-1559, See also S. Treumer, *Technical dialogue
and the principle of equal treatment ~ dealing with conflicts of interest after Fabricom” (2007) 16 PPLR99

164 Fabricom, ibid, para. 27.

165 Storebaelt (n 161),
354-55.

para. 33 and Walloon Buses (n 160). For a discussion see Arrowsmith 2006 (Evolution, n 3), p.
* 166 [bid, p. 355-357.
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The Fabricom judgment illustrates how the general principle of equal treatment can be used by
the C] to create new positive obligations; it can be assumed that the C] may rely on the same
general principle to regulate other areas not addressed in the directives at the moment.167
Examples of where the equal treatment principle could apply, even when the directives are silent,
include whether or not it is possible to accept late submissions of tenders or pre-qualification
questionnaires (PQQs); the directive does not address either of these situations, but the CJ
jurisprudence on equal treatment suggests that the equal treatment principle would prohibit
accepting late tenders/PQQs, as this would give an ‘unequal’ advantage to the tenderer

submitting information past submission deadlines.

The principle of transparency has been established to a lesser extent under the directives. Its
primary role is to support the principle of equal treatment by ensuring that ‘unequal treatment’
can be easily recognized. Arrowsmith has identified four separate aspects of the transparency
principle under the directives: “publicity for opportunities, publicity for the rules governing each

procedure, ... rule-based decision making, and opportunities for verification and enforcement”.168

A clear example of the application of the principle of transparency is found in Universale-Bau6,
where a contracting authority had informed the tenderers of the award criteria to be used during
a procedure, but had failed to disclose the ‘scoring system’ it had developed in order to make its
assessments.’ The CJ in this case stated that transparency would have required that where a
weighting system is decided on in advance, the tenderers must be made aware of what those

weighting§ are. More recently, this line of case law has been developed by ATI and Lianakis,

- wherein it was established that the transparency rules on award criteria and weightings also

generally apply to sub-criteria and the weightings of sub-criteria.170

Inarecent decxslon, the General Court (GC) clarlﬁed the relatlonshlp between the equal

- treatment prmcxple and the transparency prmc1ple by assessmg both in the same case. In

167 [bid,

168 |bid, p, 358. ’ i c

169 Case C-470/99 Universale-Bau v EBS [2002] ECRl 11617, ) -

170 [n ATI (n 153), it was determined that assigning weightings to sub-criteria at a late, but pre-bid-submission, stage did

" notviolate the transparency principle, providing that these weightings did not distort competition; in Lianakis (n 154), on

the other hand, setting weightings and sub-criteria after bid submissions did violate the equal treatment and
transparency principles. See also T. Kotsonis, “The nature of award criteria and the subsequent stnpulatnon of welghtmgs
and sub-criteria: Lianakis v Dlmos Alexandroupolis (C-532/06)" {2008) 17 PPLR 128,
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European Dynamics?’!, the GC had to determine if having an incumbent service provider bidona
contract violated the equal treatment principle. It concluded that such a provider had a de facto
advantage, but this would not necessarily violate equal treatment; problematic was the fact that
the incumbent provider had access to documentation and information that other bidders did not.
In order to satisfy the equal treatment requirement in this case, the GC concluded that the
transparency principle had to be satisfied!’2, and so the available information had to be made

available to all parties, so as to counteract a competitive advantage for the incumbent provider.

The most recent development in equal treatment under the directives can be found in the
Michaniki!?3 case, where the CJ] determined that “in addition to the grounds for exclusion [in
procurement procedures] based on objective considerations of professional quality”,
(proportionate) exclusionary measures could also be taken to preserve the equal treatment ;)f
bidders in procedures.17# This builds on the general principle established in Fabricom, whereby

national laws or measures that aim to guarantee equal treatment and transparency between

bidders will be tested as to their proportionality.

From these cases, we can see that the C] will use the general principles as a means of evaluating
an award procedure, and that the potential freedom for Member States to interpret the directives

flexibly is restricted by a narrow application of both principles,175

still, the two general principles under the directives are not generally perceived as a source of

controversy. While the C] developed them, they are now a part of the legislation, indicating that

17t Case T-345/03, Evropaiki Dynamiki - Proigmena Systimata Tilepikoinonion Pliroforikis kai Tilematikis AE v Commission
[2008] ECR 11-00341. See also P. Braun, "Addressing the competitive advantage of an incumbent provider: Evropaiki
Dynamiki - Proigmena Systimata Tilepikoinonion Pliroforikis kai Tilematikis AE v Commission (Case T-345/03)" (2008)
17 PPLR NA140. .

172 The C] has stated that transparency is necessary for the equal treatment principle to be satisfied before; see also, for
example, Case C-448/01 EVN AG and Wienstrom GmbH v Republik Osterreich [2003] ECR 1-14527, '

173 Case C-213/07 Michaniki AE v Ethniko Simvoulio Radiotileorasis and Ipourgos Epikratias [2008] ECR 1-09999, See D
McGowan, “Exclusion of bidders on grounds of holding media interests: Michaniki AE v Ethniko Simvoulio Radiotileor:;sis
and Ipourgos Epikratias (C-213/07)" (2009) 18 PPLR NA79.

174 Michaniki, ibid, has since been further developed in Case C-538/07 Assitur ] j i
Artigianato e Agricoltura di Milano [2009] ECR 1-04219 wherein th/e Cl determ.?;{e;;c;gr;earc:‘g:igﬁr;rnmeggr:rfll‘::ttna,
absolutely prohibited “simultaneous and competing participation in the same tendering procedure by undertakings

linked by a relationship of control” was, while aiming to achieve equal treatment of te i
] nderers, no
air puraasd. [Para 33 . t proportionate to the

175 Arrowsmith 2006 (Evolution, n 3), p, 357-358.
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Member States support the general principles and the way in which the C] interprets their

application to procurement under the directives.
2.4.3 The General Principles under the TFEU

As mentioned in section 2.1.5.1, prior to a landmark case in 1998, the Treaty was believed to only
apply to public procurement by setting negative obligations, prohibiting any discrimination
against bidders from other EU Member States. In 1998, however, the C] stated in Telaustrial?s
that the general principle of transparency applied not just to the procurement directives, but also
to procurement under the TFEU. The Court’s reasoning was that in order to abide by the non-
discrimination provisions in the Treaty, contracting authorities are obligated to be transparent in
their procurement decisions. To fulfil this obligation, the Court concluded, “a degree of
advertising sufficient to enable ... competition and [judicial review of the procurement

procedure]” is needed.t”?

Whether or not the general principles have always applied to the TFEU has been a subject of
debatel’8—some commentators believe that as the CJ has, since the 19765, \recognized that there
is a principle of ‘equality’ or equal treatment under the TFEU and its predecessorst??, the
recégnition of a principle of transparency to uphold this principle follows logically. Others
maintain that the source of the gegeral principles is most definitely the directives, as the TFEU
only recognizes equal treatmént in specific contexts/pfbvisions, and in any event, none of the
general principles found in théTFEU have been interpreted previously by the CJ to hold positive

obligations for Member States.18® We will now consider what these positive obligations are.

176 Telaustria (n 4).

177 |bid, para 62. ' .

+ -178 For discussions on the general principles and the TFEU see L. Richer, L'Europe des marchés publics (LG]D: Paris 2009),
Chapter 3.2; F. Neumayr, “Value for Money v. Equal Treatment: the Relationship Between the Seemingly Overriding

~ National Rationale for Regulating Public Procurement and the Fundamental EC Principle of Equal Treatment” (2002) 22

_ PPLR 215, which offers the perspective that the general principles are naturally derived from the Treaty; for contrasting
* opinions, see P, Braun, “A Matter of Principle(s}—The Treatment of Contracts Falling Outside the Scope of the European

Public Procurement Directives” (2000) 9 PPLR 39; Arrowsmith 2005 (n 25), p. 197, E. Pijnacker Hordijk and M.

Meulenbelt, A Bridge Too Far: Why the European Commission’s Attempts to Construct an Obligation to Tender outside

- the Scope of the Public Procurement Directives should be Dismissed” (2005) 14 PPLR 123. . )
179 See Neumayr, lbld for more informanon on general prmcxples under the TFEU, see Cralg and de Burca, (n 29) Chapter

11, ‘ ;

180 Arrowsmxth 2005 (n 25) p 198 Braun 2000 (n 178) p 45.
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2.4.3.1 Transparency & Advertising Obligations

The CJ's case law on ‘the principle of transparency’ did not commence with Telaustria. Intwo
judgments in 1999, the Court referred in more general terms to transparency. The first, RISAN,
indicated that the Treaty imposed an obligation “to ensure equal treatment and transparency.”181
The Court built on this general idea by stating, in Unitron Scandinavia, that “the principle of non-
discrimination ... implies ... an obligation of transparency in order to enable the contracting
authority to satisfy itself that it has been complied with.”182 Following these two preliminary
cases, the Telaustria judgment introduced the ‘how’ of complying with the obligation for

transparency: ‘advertising’.

Telaustria, which concerned a services concession contract, demanded a “degree of advertising”
that met two criteria: the enabling of competition and the operation of a judicial review
procedure to assess the impartiality of the award process. The fact that the decision failed to be
more specific about the degree to which these criteria had to be met, or in what circumstances

they had to be met, led to speculation as well as criticism because of legal uncertainty.183

Further clarification on the scope and applicability of the transparency obligation would not
come until 2005. Coname?8* concerned a service concession awarded directly to alocal
undertaking, failing prima facie on the ‘advertising’ requirement. Nonetheless, in its analysis of

the facts the case, the CJ (in a full-court judgment) provided some further guidance on the

requirement for advertising.

It first considered the size and value of the contract, and stated that if the contract had had “a

very modest economic interest at stake”, there would be no reason to presume cross-border

1% Case C-108/98 RLSAN. Srlv Comune di Ischia, Italia Lavoro SpA and Ischia Ambiente SpA (1999] ECR 1-05219, para 20.
182 Case C-275/98 Unitron Scandinavia A/S and 3-S A/S, Danske Svineproducenters Serviceselskab v Ministeriet for
Fodevarer, Landbrug og Fiskeri {1999] ECR 1-08291, para. 31.

183 Arrowsmith 2005 (n 25), p. 197.

184 Case C-231/03 Consorzio Aziende Metano (Coname) v Cingia de’ Botti [2005] ECR 1-07287. See also A. Brown,

"'I“rans'parency obligations under the EC Treaty in relation to public contracts that fall outside the procurement
g:{igves: anote on C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti” (2005) 14 PPLR
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interest in it, and as such there would not have been an obvious infringement of the freedom of
movement provisions.18s The CJ did not indicate whether or not there are additional, non-

economic circumstances that would have made the contract not of cross-border interest.

I

After determining that the contract in Coname was not of a very modest economic interest, the

R T Y T P

Court indicated that it was for a national court to determine if the transparency principle was
satisfied. It added that the transparency criteria do not necessarily imply an obligation to issue a
formal invitation to tender: what is required of a contracting authority, under the principle of
transparency, is making available “appropriate information regarding [a contract] before it is

awarded” in such a way that foreign bidders would be able to access it.186

In some ways, Coname appears to have reduced the advertising requirements—though it by no
means clarifies them. Instead of relying on the word ‘advertising’, the Court in Coname stressed
the availability of information about a contract—which can be accomplished by, for instance,

posting information about the contract on a public website. However, the Court failed to indicate

in what circumstances ‘information provision’ would suffice in satisfying the transparency
criteria. As the C] determined whether or not advertising was required by examining the value of

the contract, it is possible that the extent of advertising required is also affected by contract

" value—but true guidance is not found in Coname.

- Cases that followed Coname did not elaborate greatly on this point: in Parking Brixen!#’, the C]

ES

indicated that individual contracting authorities must decide on a case-by-case basis to what
extent a formal ‘call for tenders’ was needed. Of course, there is significant scope between a

‘formal call for tenders’ and ‘no call for competition at all’, leaving great questions for contracting

L

195 [bid, para 20.
186 |bid, para, 21.

187 Parking Brixen (n 96). s 7
* 1% On this point, see also Case C- 260/04 Commission v Italy [2007] ECR1-7083. See also A. Brown, “The obligation to

. PPLRNA1.

advertise betting shop Ixcences under the EC principle of transparency Case C-260/ 04 Commxssxon v Italy” (2008) 17
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Additional relevant cases were decided in 200789, and further detailed the scope of application
of the transparency principle. The first of these, Commission v Finland'*’, made it clear that the
transparency principle also applied to contracts below the directives’ thresholds, though the case
itself was dismissed on procedural grounds.?®? The next case, Commission v Ireland (An Post)1%2,
was the first Part 11 B services contract to be the subject of infringement proceedings. The case
concerned a non-advertised contract awarded to the Irish Post Office, whereby social welfare
benefits could be collected from the post offices. The C] again dismissed the case, this time
because the Commission failed to sufficiently support its case. The C] reasoned that it was for the
Commission to demonstrate that there was cross-border interest for the contract in question; as
the Commission, in its proceedings, had acted on a presumption of cross-border interest, the case
was dismissed.193 ldentical reasoning on burden of proof was used to reject the Commission’s

complaint in Commission v Italy (Health Care)!®4, which concerned framework agreements for

healthcare transport services.!%5

Finally, Commission v Ireland (Ambulances)*?é concerned a verbal agreement between a city
council and a health authority to provide ambulance services. The Commission initiated an
infringement proceeding on the basis of this verbal agreement as it had not been advertised and
thus vi91ated the transparency obligation. Ireland, on the other hand, asserted that as there was
no contract in writing and the ambulance service was provided according to a statutory right, no
public contract exited. The Court accepted that Ireland’s argument was ‘conceivable’ and as such,
for a third consecutive time, failed the Commission’s claim on the basis that they had made a

presumption that it did not back up with evidence.

189 For commentary, see D. McGowan, “Clarity at last? Low value contracts and transparency obligations” (2007) 16 PPLR
274

190 Case C-195/04 Commission v Finland [2007] ECR1-03351.

191 One of the criteria of Article 258 of the Treaty, which enables the Commission to bring an action before the Court, is
that a clear and specific summary of the pleas in law has to be submitted; the C] determined the Commission failed t'o do
this in this case. For a discussion of the case see T. Kotsonis, “The Extent of the Transparency Obligation Imposed ona
Contracting Authority Awarding a Contract Whose Value Falls Below the Relevant Value Threshold: Case C-195/04
Commission v Finland, April 26, 2007" (2007) 16 PPLR NA119, p. NA120. '

192 Case C-507/03 Commission v Ireland [2007] ECR 1-09777 (“An Post”). See also A. Brown, “The European Commission
fails to prove that an Irish contract for Part B services was of cross-border interest: a note on Case C-507/03 Commission

v Ireland” (2008) 17 PPLR NA35 and D. McGowan, “Commission v Ireland: post offices, g
N p ices, proof and transparency” (2008)

193 An Post, ibid, para. 32.

194 See Health Care (n 143).

195 For a discussion, see A, Brown, "Application of the Directives to Contracts with Not-For-Profit Organisations and
Transparency under the EC Treaty: a note on Case C-119/06 Commission v Italy” (2008) 17 PPLR NA96.

1% Case C-532/03 Commission v Ireland {2007] ECR 1-11353 (“Ambulances”). See also A. Brown, “The Commission loses

;rxgtl;er action against Ireland owing to lack of evidence: a note on Case C-532/03 Commission v Ireland” (2008) 17 PPLR
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While the obligation to ‘advertise’ was not clarified by the 2007 cases, the C] did consistently
require a demonstrable ‘cross-border interest’ to trigger any advertising requirements—
providing slightly more guidance to national legislators and contracting authorities on what is

required under the Treaty. , ;
2.4.3.2 Other Cases on the General Principles outside of the Directives

The general principles have also been used to comment on equal treatment and transparency .
obligations outside of the specific context of advertising. Of particular interestis APERMC'?,

wherein the C] said the following in paragraph 77:

“Furthermore, it follows from Article 86(1) EC that the Member States must
not maintain in force national legislation which permits the award of public
service contracts without a call for tenders since such an award infringes

Article 43 EC or 49 EC or the principles of equal treatment, non-

" discrimination and transparency (see, by analogy, Parking Brixen, paragraph

52,.)."

This judgment has been interpreted in the Netherlands!®® as potentially meaning that legislation

- that permits the award of public contracts without advertising is generally contrary to the
- general principles of equal treatment and transparency. Legislation that establishes thresholds

1

below which advertising obligations do not exist, for instance, would by that definition run

.

contrary to the TFEU.

Other lmportant cases on the general prmcxples were decnded in 2008 The first of these,

Commission v ltaly'” exphcxtly stated that leglslatlon is not requzred for contracts falling outside
. [
- of the directives in order to comply with the general principles under the TFEU. This general

197 C-220/06 Asociacién Profes:anal de Empresas de Reparto y Mampulado de Correspondenc:a vAdmzmstracxdn General del
Estado [2007] ECR 1-12175, (“APERMC"), para. 77. ‘

198 Pijnacker Hordijk et al (n. 11), p. 172-173. A

- 19C-412/04 Commission v Italy [2008] ECR §-00619. See also] Knibbe, “Commission v Italy (Case C-412/04): .

classification of mixed works/services contracts, the treatment of below threshold contracts, and the rules on aggregation
of works” (2008) 17 PPLRNA13S.
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conclusion has since been followed by CJ judgments that determine that gene.rally applicable
rules, intended to comply with the general principles of equal treatment and transparency, which
do not consider individual circumstances of contracting authorities are actually contrary to the
TFEU. A key example of such a case is SECAP29°, wherein an Italian rule that banned all
abnormally low tenders for contracts that fell below the directive’s thresholds was deemed
contrary to the TFEU because it did not consider that economies of scale in other Member States
might produce lower offers than would be considered 'normal’ in Italy.201 Another example is
Serrantoni202, which follows the Michaniki judgment on mandatory exclusion rules (see section
2.4.2 above) and applies it to contracts falling outside of the directives, by saying that mandatory
exclusion rules established in the view of safeguarding the equal treatment of all tenderers

nonetheless have to be proportionate to their aim.

Finally, it is worth mentioning here the Wall?’3 case, which considered the general principle of
transparency’s role in the amendment of an existing service concession contract. The directives
have explicit rules on the extent to which concluded contracts can be amended, recently clarified
in the pressetext?%¢ case, which were not believed to apply to the TFEU. In Wall, the C] effectiveiy
applied pressetext to a non-directive procurement, using the general principle of transparency to
justify that “substantial amendment to the essential provisions of a service concession contract”
may in some cases necessitate the re-awarding of that contract. As Brown has said, it can be

suggested that due to the CJ’s use of the general principles, the rules in the directive and the TFEU

are coming closer together.205

2S°° ]oilneqr Cases C-147/016 and C-148/06 SECAP SpA and Santorso Soc. coop. arl v Comune di Torino [2008) ECR1-03565.
ee also T. Kotsonis, “Italian law on the automatic exclusion of abnormally low tenders: SECAP SpA v Com i Tori
(C-147/06)" (2008) 17 PPLR NA268. ’ mune diTorino
201 SECAP effectively applies an exp!icit rule in the directive—that abnormally low tenders cannot be rejected outright—
to the TFEU. [See A. Brown, “EU primary law requirements in practice: advertising, procedures and remedies for public
contracts outside the procurement directives” (2010) 18 PPLR 169, at 177,

202 Case C-376/08 Serrantoni Srl and Consorzio stabile edili Scrl v Comune di Milano, judgment of 23 December 2009

203 Case C-91/08 Wall AG v La ville de Francfort-sur-le-Main and Frankfurter Entsorglunggs- und Service (FES) glr-an,

judgmentof 13 April 2010. See also A. Brown, “Changing a sub-contractor unde bli i ion:
Stadt Frankfurt am Main (C-91/08)" (2010) 19 PPLR NA160. Fapubllcservices concession: Wall AGv

204 Case C-454/06 pressetext Nachrichtenagentur GmbH v Republik Osterreich -
22 Browe 2010 (E0. 0301 1 377 P reich and others {2008] ECR1-04401
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2.4.3.3 The Commission’s Interpretative Communication

The Commission has issued its own opinions on the obligation of transparency as well as the
general principles of equal treatment and transparency, and has initiated proceedings against

several Member States on the basis of its understanding.

In the Interpretative Communication on Concessions?%, the Commission commented on Telaustria
judgment and outlined what it believes is required under the ‘general principles’ of the Treaty.
Where the Telaustria judgment does not refer to ‘equal treatment’, the Commission addressed it

as both separate from and related to the principle of transparency in its communication.

The Commission’s main determination in the Interpretative Communication is that procurement
under the Treaty is subject to rules very similar to those stated in the directives: “choice of
candidates must be made on the basis of objective criteria, ... the award procedure must be

conducted in accordance with the procedural rules originally set, and ... the intention to grant a

concession must be advertised."207

The Commission’s approach in this first Communication has been heavily criticized as
introducing undue administrative burdens on Member States for those contracts that were

excluded (for whatever reason) from the (burdensome) directives.28 However, the Commission

has not recanted its initial position.

Itissued a second Interpretative Communication in 2006, this time addressing the law applicable
to contracts not (or not fully) subject to the provisions of the directives.20? This Communication
aims to offer 'guidnnce' to Member States on how to abide by the Treaty principles.2!? Unlike the

2000 Communication, the 2006 Communication does refer to a requirement for cross-border

* 206 Commission, [2000] 0} C121/2 (n 17).

207 M. Krugner, “The Principles of Equal Treatment and Transparency and the Commlssmn lnterpretatlve Communication
on Concessions” (2003) 12 PPLR 181, at p. 181,

208 See Arrowsmith 2005 (n 25), p. 197-198, as well as A. Brown, “Seeing Through Transparency the requlrement to

advertise public contracts and concessions under the EC Treaty" (2007) 16 PPLR 1 and Pijnacker Hordl]k and Meulenbelt
(n178).

. 29 Commission, Interpretatzve Communication on contracts outside of the Dlrectrves [n 97).
210 Ibid, Section 1.
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interest before a violation of the transparency obligation can be found.?1? It also indicates that

how to determine and respond to cross-border interest is for individual contracting authorities

to decide.?12

Generally, however, the Commission does not deviate from its earlier position. It requires active
publicity in the form of advertising without exception, and while it suggests several possible
placements for an advertisement (ranging from the authority’s own website to the OJEU), it does

not offer any suggestions on when a particular type of advertising is appropriate.213

With regards to equal treatment, the Commission requires a non-discriminatory description of
the contract’s subject matter; equal access to the contract; mutual recognition of all relevant
qualifications; appropriate time-limits; and a transparent and objective ‘approach’. Limiting the
number of potential candidates is permissible providing done in a transparent and non-
discriminatory fashion.214 If followed literally, this guidance would result in procedures very
similar to those contained in the directives, albeit with more freedom for contracting authorities

to determine issues such as time limits.

The legitimacy and potential importance of the Commission’s guidance has increased recently,
when a German challenge?!5—supported by the Member States examined in this thesis—to the
2006 Interpretative Communication failed before the CJ]. The Court determined that “the
Communication does not contain new rules for the award of public contracts which go beyond
the obligations under Community law as it currently stands” and consequently declared
Germany's challenge as inadmissible, as the Communication did not produce binding legal effects.
While a dismissal on technical grounds, the CJ's detailed considerations of all contested parts of

the Communication and conclusion that they did not produce ‘new law’ can be read as implicit

211 [bid, Section 1.3,

212 bid.

213 1bid, Section 2.1.

214]bid, Section 2.2.

215 Germany v Commission (n 98).
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agreement with the Communication. In this light, it may be that this piece of soft law will have a

significant impact on national regulation.216

2.4.4 Conclusions

The CJ's case law on the general principles of equal treatment and transparency is a particularly
dynamic area of EU procurement law. The above discussion highlights how the C] has used the
principles in a variety of situations, both for contracts covered by the directives and not covered
by the directives, to add onto the explicit rules established by the EU legislator. Italso

demonstrates that despite significant amounts of case law, the specific obligations that stem from

the jurisprudence are not always clear.

Uncertainty about specific obligations is especially prevalent in the Telaustria line of case law,
which has been further complicated by strong suggestions that cross-border interest must be
determined on a case-by-case basis. Such a rule would preclude setting a general threshold
below which contracts do not have to be advertised. National governments are also faced with
_the Commission’s perspective, which may be of significant influence given the number of
infringement procedures the Commission has started in this area and the fact that the C]
- considers its opinion to be purely reflective of existing law. Chapters 3-5 will thus assess in what
form and to what extent the Member States examined in this thesis have responded to the CJ's

jurisprudence on these principles.”

216Germany v Commission was only decided in May 2010; any effects of the )udgment have not revealed themselves prior
to the submission of this thesis.
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3.PUBLIC PROCUREMENT IN THE UNITED KINGDOM
3.1 The Development of UK Public Procurement Regulation

3.1.1 Introduction

This section will discuss the development of public procurement regulation in the United
Kingdom from the 1970s onwards. It describes major developments and standard practice so as
to provide an overview of UK policy and how it changed, especially as the EU directives were
nationally implemented. Such an overview of procurement regulation in the UK is necessary to
answer the thesis’ primary question of whether or not recent developments at the EU level have
altered the UK'’s approach to regulating procurement. A secondary purpose of the section is to
provide a general background to the UK’s procurement legal framework, which will assist

understanding of following specific sections on competitive dialogue, framework agreements and

the general principles in the UK.
3.1.2 UK Procurement Regulation in the 1970s and 1980s

In the United Kingdom, no formal laws dealing with public procurement existed in the 1970s for

either central or local government.

The administration of procurement contracts was subject to the general private law on contract.
In the event of disputes, the normal civil courts would adjudicate; no separate tribunal or

‘administrative law’ court has ever existed for public procurement in the United Kingdom.217

There were very few specific rules on contract award; public law is a relatively underdeveloped

area of UK law even today, and in the 1970s only a few specific ‘government contract’ rules

arC, Turpiﬁ, Government Procurement and Contracts (Longman: Guildford 1989 ; i
today, see Arrowsmith 2005 (n 25),p. 9. g ), p.84 and 101; this is still the case
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existed, the foremost of which related to the requirements for Parliament to approve the budget

prior to any contracts being signed.218

More recently, additional rules affecting contract award have been established through the
private law doctrine of the ‘implied contract’, developed in Blackpool Aero Club.21® This case
determined that if a contractor was excluded from being considered for a contract despite having
submitted a tender on time, this would constitute a breach of an implied contract to have

rightfully submitted tenders considered.

Moreover, providing that a ‘public law’ element to a contract award decision can be

demonstrated, judicial review of public contracts award decisions can be applied for (see section
3.1.3.4). In the 1970s, however, both ‘public’ and ‘private’ law mostly proved tangential to public
procurement practice, which was regulated almost exclusively by government-issued guidelines,

as we will now see.
3.1.2.1 Central Government

Departmental guidelines formed the basis of central government public procurement regulation
for many years, up to and including 1991, Rather than implementing the original 1971 Works
Directive and the 1977 Supblies Directive in law, the government issued “administrative circulars
instructing procuring entities to conﬁply” with these new European rules.22 The Commission (in
its 1984 report on the procurciment directives?21) objected to this, as it expected Member States
to implement the directives in such a way so as to create legally binding obligations (see section
2.1.4).222 Administrative circulars of the kind produced in the United Kingdom were not
enforceable by contractors and were tﬁus not a proper method of ‘implementation’; moreover,

¥

the use of circulars is likely to have undermined the effectiveness of the EU rules.

218 Turpin, ibid, p. 91, describing the formal procedures that resulted in budgetary approval; Turpin further discusses
other elements specific to government contracts, relating to the special nature of the Crown and the inability of Crown
agents to fetter their statutory responsibilities, at p. 85.

' 219 Blackpool and Fylde Aero Cluby Blackpool Borough Council {1990] 2 All ER 25;[1990]) 1 WLR 1195
220 Arrowsmith 2006 (lmplementatlon, n 11) p- 89-90.
221 COM(1984)747 (n 63). :

2221, Harden, "Deﬁmng the Range of Apphcatnon of the Public Sector Dlrectxves in the United ngdom (1992) S5PPLR |
362,p.362. -
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Even after this substantial criticism was raised at the EU level in 1984, the UK continued to rely
on non-binding guidance as its main regulatory instrument in the field of public procurement
until 1991, when the first national regulations were adopted. As late as 1987, the directives were
only alluded to within national guidance: “the present guidelines should at all times be read in
the light of the UK’s international obligations, with which they are intended to be fully
consistent”.223 The 1987 consolidated [procurement] guidelines issued to government
departments indicated how the 1988 EU directives would be implemented: “arrangements will
be made to ensure that those contracting authorities which are affected know of the new

requirements”.22¢ Formal implementation did not seem to be scheduled at any time.

Lack of implementation, however, did not result in total non-applicability of EU law in the 1970s
and 1980s. All EU directives have direct effect when their provisions are specific and clear
enough, and domestic case law at the time reflected that this was recognized in the UK;
specifically, in 1983, the Court of Appeal ruled on Burroughs Machines Ltd v Oxford Regional
Health Authority?25, which dealt with the question as to whether or not a damages remedy would
be considered an adequate remedy under EU rules as well as domestic rules. There is therefore

some indication that the directives played a role in the UK legal system despite not being

implemented.

The UK's non-legislative approach to central government procurement regulation up to the
1990s may suggest to readers from a more legislation-based jurisdiction that procurement
regulation was underdeveloped in the United Kingdom. The lack of hard law, however, is not an
indication of alack of regulation: “over many years a substantial body of principles and
recommended practices has evolved, under Treasury guidance—now including that of the
Central Unit on Purchasing—for the conduct of procurement and contracting”226. The term

‘guidance’ is misleading, as the guidance resulted in policy for the most part—meaning that the

223 Consolidated Guidelines, published as Appendix C to R.B. Brown et al, Government purchasing : a multi-department

gze:z;te)ué of government contract and procurement procedures ; report to the Prime Minister (HMSO: London 1984).
id.

225 Burroughs Machines Ltd v Oxford Regional Health Authority [1983) ECC 434
226 Turpin (n 217), p. 64.
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guidance contained practices that were made mandatory for procurement officials by the
departments for which they procured. Although not outwardly enforceable, the guidance meant

that internal standards were consistently applied.27

One of the main policy objectives in the 1980s was to increase competition in procurement, in

order to achieve better value for money as well as provide a stimulus to industry. From 1981
6nwards, competition was officially encouraged in all procurement practice; this included .
opening up national procurement to foreign suppliers so as to maximize competition.228

Competition officially became a Treasury focus in 1984 after departments proved to be

somewhat slow in prioritizing cdmpetition over maintaining close contacts with national
suppliers.??? In the 1980s, more generally, in-house procurement was determined to be

ineffective from a value for money perspective and the untying of government procurement

became official policy.23® This led to a situation whereby, even with the EU directives not being
implemented through legally binding provisions, similar—competitive—methods of

procurement were required in practice.

3.1.2.2 Local Government

The preceding discussion relates to the acts of central government departments; regulation of
local government procuremenf has always been separate, Where prior to the implementation of
European regulatory measures on a national level, central government procurement regulation
relied almost exclusively 6n guidance, law did have play a role in the procurement regulation of
local governn{ent; Section 135 of the Local Government Act 1972 stipulates that “standing orders
providiné fc;r: cémpetitive prdcedures" ’have to be made available by local government purchaser§ '
for the sake of obtammg value for money. Revised rules on locus standi for judicial review post-

1976231 have meant that these standing orders are likely to be enforceable by tenderers.232

227 Ibid.
228 Ibid, p. 69-71. °
29bid, .
+ 230 This policy has gone on exlstmg -
231 See also R v Hereford Corporation ex p Harrower [1970] 1 WLR 1424, dealmg with procurement standing orders and
the issue of standing. .
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This one provision was supplemented with additional regulation in the Local Government
Planning and Land Act 1980, which introduced a compulsory obligation to contract out to local
government in the fields of construction and property purchasing. This programme became

known as “Compulsive Competitive Tendering” (CCT).

The Local Government Act 1988 extended the CCT regime to other local government purchases,
as part of an effort to ensure that “local and other public authorities undertake certain activities
only if they can do so competitively”.233 The LGA 1988 obliged local authorities to contract out
(as supposed to award in-house) whenever this was more economically advantageous.z3*
However, it applied only to local government and only applied if one of the tenders submitted

was an in-house one; CCT thus did not result in competitive procurement where there was no in-

house provision to begin with.

3.1.2.3 Early Regulation: Conclusions

The preceding discussion shows that the arrival of formal regulations in 1991 would change
procurement regulation in the UK. As opposed to the ‘guidelines’, the regulations that
implemented the 1993 consolidated directives into UK law were both uniformly applied and

legally enforceable. 1991 thus marked the start of a new era of public procurement regulation in

the UK.

232 However, Section 135 specifies that non-adherence to the standing order cannot invalidate a contract: A person

entering into a contract with a local authority does not have to inquire whether the standi d i
which apply to the contract have been complied with.” ing orders of the authority
233 ,GA 1988, preamble.

234 For elaboration, see S. Arrowsmith, “Developments in Compulsory Competitive Tendering” (1994) 4 PPLR €5153-172,
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3.1.3 1991 and Onwards
3.1.3.1 Implementation of the EU Rules

The most notable changes after 1991 were in the legal source, rather than the practice, of the UK
public procurement regulation. In order to comply with the obligation to implement the
directives in law, the UK issued formal procurement regulations which contained the substantivé
content of the EU rules. The UK did not, however, implement the 1989 Remedies Directive as a
separate instrument; rather, specific provisions in the Works, Supplies and (later) Services

Regulations implemented the requirements of the Remedies Directive.

The 1991 regulations (and all those following) were made under powers conferred by
Parliament in section 2(2) of the European Communities Act 1972 as amended, which provides
that “any designated Minister or department may by regulations make provision ... for the
purpose of implementing any Community obligation of the United Kingdom.” The designated

Ministry in the case of public procurement was the Treasury.

The implementation method chosen was to ‘copy out’ the provisions in the directive into a
 national law. However, the attempt at verbatim transposition nonetheless resulted in a few
‘errors; for instance, the UK regulations' (The Public Supplies Contract Regulations?35 and the
Public Works Contracts Regul?tion5236) failed to copy out that the negotiated procedure would be

available in cases of urgency gnly when said urgency was not attributable to the governing

authority.237

, The UK implementation also elabbrafed in a minor way on the explicit requirements of the

: ‘dirgctive: the regulations specified what contracting authorities within the UK would be covered
by the directives, both b)} listing examples ‘within the regulation and by providing detailed
annexesyindi‘catinig what these b}odies were.:' : : - .

't
.

33581 199 1/2679
23651 1991/2680. * ' '
237 N O'Loan, “Implementation of the works supphes and comphance Directives” (1992) 2PPLR 88,p.89.
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From 1991 onwards, the UK has implemented all European directives in the field of public
procurement in law, using the same mechanism for implementation and following the same
pattern in implementing: an almost literal translation of the directives. Chronologically, the UK
implemented the Utilities Directive and its corresponding Remedies Directive in 1992 (with an
entry into force in 1993)238, In 1993, the Public Services Contracts Regulations?3? implemented
the 1992 Services Directive, again in similar style to the preceding Works and Supply |
Regulationﬁ. The 1993 Supplies Directive was implemented as an entirely new instrument,
repealing the previously existing Public Supply Contracts Regulations and introducing the Public
Supply Contracts Regulations 19952%, Similar revision was not conducted in light of the 1993
Works Directive, which simply led to amendments of the 1991 Works Regulations where needed.
This can be explained by the fact that the Supplies Directive was amended more substantially
than the Works Directive in consolidation, and one of the aims of consolidation was to bring the
Supplies Directive in line with the Works and Services Directives. Lastly, the Utilities Contracts
Regulations 1996241 implemented the amended Utilities Directive (93/38/EC) and Utilities

Remedies Directive (92/13/EC).

The above summary is very succinct for a reason: the UK has maintained a very minimalist
approach to implementing EU-level legislation nationally. Government policy throughout the
1990s was to implement what was strictly necessary but to allow for as much discretion in

purchasing practice as possible; this is illustrated by the fact that none of the aforementioned

regulations contain any restrictions on procedures that a contracting authority may use.

Guidance remained of crucial importance—one could argue that its importance actually

increased in light of the implemented EU obligations, as these had to be clarified to purchasing

departments.

29 Utilities Supply and Works Contracts 1992 (S1 1992/3279)
3951 1993/3228

24051 1995/201.
24151 1996/2911.
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To truly understand what UK public procurement policy was like in the 1990s, it is insufficient to
examine the UK’s implementation of the directives; other developments are much more

illustrative of the UK approach to public procurement in the 1990s. These will be discussed next.
3.1.3.2 Local Government Procurement Policy in the 1990s

Local government procurement policy developed significantly in the years following 1991. As
noted in section 3.1.2.2 above, CCT became mandatory in the 1980s when it was discovered that'
local government proved less willing to sacrifice close relationships with potential contractors in
their regions for the sake of competition.242 CCT persisted well into the 1990s: a new Local
Government Actin 1992 extended CCT to the procurement of professional services.243 It bears

reminding, however, that CCT was only ever applicable to tendering procedures involving an in-

house bid and its overall effects were limited.

By the 1990s, significant criticism was levelled against not so much the purpose of the CCT

regime, but its ineffectively rigid setup.244 Government reviews in the late 1990s thus led to
change to the regime. In 1997, the Department of Transport, Environment and the Regions

issued a Green Paper entitled Modernising Local Government—Improving Local Services through

- - Best Value?45, which accepted that the CCT regime had become too inflexible to be upheld,
particularly as local government purchasers had demonstrated that they had come to realize

what the beneﬁts were to procuring competitively.246 The Local Government Act 1999 officially
led to the abandonment of CCT and introduced the concept of “Best Value”, which imposed a

more geperal dutS/ to procure in a cost-effective way as well as an obligation on local authorities

" to estab‘lish performaﬁce plans oAn‘how to achieve ‘best value’247 A 2006 review of the Best Value

regime led to an even less onerous regime; the Local Government and Public Involvement in

.

242 See Arrowsmith 1994 (Developments, n 234), at CS153, and the sources cited there at n.1.

243 Local Government Act 1992, s. 8.

244 See P, Badcoe, “Best Value-an overview of the United Kingdom's Government Policy for the Provision and Procurement
- of Local Authority Services” (2001) 10 PPLR 63 see also S. Cirell andl Bennett “Best Value: Law and Practice” (Sweet &
Maxwell, looseleaf), Ch. B2.

248 Department of Transport, Environment and the Regions, Green Paper, Modernising Local Government—Improving
Local Services through Best Value (March 1998) see also Arrowsmith 2005 (n 25), p. 15.

246 Arrowsmith, ibid.

247 See section 3(1) of the LGA 1999,
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Health Act 2007 scrapped most rules on ‘performance plans’, instead encouraging best practice

through guidance.248
3.1.3.3 Central Government Procurement: Changes in the 1990s

The late 1990s also saw a reshaping of public procurement pblicy in general; the Labour
government in 1997 implemented many changes to public procurement regulation in order to
make it more efficient than it had been under the previous Conservative government. The
Treasury remains to this date the body ultimately responsible for public procurement policy, but
the various bodies that were responsible for providing either policy or purchasing for the entire

government that had existed in the 1970s (such as Her Majesty’s Stationary Office) were

abolished.

In 1999, the Office of Government Commerce (OGC) was established; it held final responsibility
for public procurement strategy, published all government guidelines for central government
departments other than the Ministry of Defence, and trained procurement officers across the
government.24? Further, a separate agency called Buying Solutions was established within the
0GC to provide advice to the public sector and to coordinate framework agreements for
procuring entities to use—thus assuming a similar role to the specific product-based agencies
that existed in the Westminster government in the 1970s and 1980s.259 The role of the OGC will

be discussed in more detail in section 3.1.4.2.

The 1990s also saw the development of the Private Finance Initiative (PFI). In PFI procurement,
the risk of funding major infrastructure projects is transferred to the private sector, which
becomes responsible for both the construction of the work in question and the operating of it

over time.251 There are several different schemes of funding available under the PFI, which aim

48 Though there are legal obligations; see LGA 1999 section 3(1). The current guidance from the Department of
Communities on Best Value can be found here:

hitp://www.communities.govuk/publications/localgovernment/strongsafeprosperous
bitpil (last accessed on 1 November

L Arrowsmxth 2005 (n 25), p. 10-11,
250 bid, p. 12.
251 |bid, p. 26 onwards.
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to suit the specific needs for major works and services projects (such as hospitals, prisons, and .

extensive road works).

The PFI was launched officially in 1992, though by then the strategy for procurement envisaged
by the PFI was already being engaged in by government departments. The regime again
underwent significant changes with the arrival of the Labour government in 1997, which was
suppo&ive of the concept of PFI but aimed to improve it following an official review.252 As a
result, a special body within the Treasury was established to provide general as well as project-
specific advice regarding PFI projects. This Treasury Taskforce was incorporated into the OGC in
1999 and continued being the lead policy maker in the field of PFI. The Taskforce has published
several PFI-specific guidelines, such as operational guidelines relating to PFI procedures

(including how to apply the directives) and standardized contract terms for many of the more

common types of PFI projects.253
3.1.3.4 Other Laws Affecting Public Procurement: An Overview

Several other laws have also impacted on public procurement policy in the United Kingdom,254
The first worth mentioning is the Deregulation and Contracting Out Act 1994, which (in brief)

. deals with the legal consequences of contracting out of certain government services that used to
be provided in-house. The Act aims to guarantee certain rights for citizens in the event thata
government service is contracted out to a general public body; this means both that where the
citizen wbuld have the right to pursue judicial review against a government body in a given

rinstance, it retains it with respect to this public body, and that where the public body commits

252 This review is known as the “First Bates Report” and is unpublished; for more discussion, see ibid, p. 28.
253 See Operational Taskforce, Guidance Notes and Standardisation of PF! contracts (SoPC) at http://www.hm-
. (lastaccessed on 1 November 2010)

254 An example of a law with llmlted consequences for procurement is the Human Rights Act 1998, which states that it is
unlawful for any public authority to act contrary to the rights listed in the European Convention on Human Rights - .,
(ECHR). The right not to be discriminated against in the Convention, however, cannot be relied upon by individuals on its
own, meaning that a violation of a secondary provision (ie Art 9, freedom of religion) would have to be violated for the
HRA 1998 to apply. For our purposes, tenderers are unlikely to be discriminated against grounds such as religious belief;
if they were, however, this would also be caught by the EU procurement directives as discrimination on the ground of
religious beliefs could only materialise if qualification criteria not permitted by the directives were used.
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negligence towards a person this will be perceived as negligence on the part of the

government.255

Public procurement is also potentially affected by the Freedom of Information Act 2000. The FOl
requires that public authorities must pass information to any party requesting it within 20 days
of the request or upon payment of the appropriate fee, where required. This is particularly
relevant to those tenderers who have failed to win a given contract; noteworthy is that the FOI
requires for far more extensive information to be made available than the EU rules do.256
Moreover, the FOI applies to all government contracts, includiﬁg those not covered by the EU
directives or the regulations for either exclusion or threshold reasons.25? Further, the FOI also
applies to generally interested parties who are not tenderers—meaning its scope is significantly
wider than that of the EU requirements to disclose award information.258 Guidance on the

application of this law to public procurement practice has been issued by the 0GC?5? as well as by

the Ministry of Defence.260

Lastly, the UK courts have developed several common law principles to help control the exercise
of administrative power, commonly known as ‘judicial review’.261 While judicial review can in
principle apply to procurement contracts (as they are a form of administrative decision), the
courts have been reluctant to acknowledge that there is a special element of “public law” to these
contractual decisions—thus taking them outside of the scope of judicial review.262 A few cases,

however, have been admitted for review, without a clear assessment of this “public law” element;

255 Arrowsmith 2005 (n 25), section 2.48.
256 [bid, p. 99.
257 [bid.

258 [bid; this can include interested citizens and pressure groups hoping to gain information about the government
procurement process.

9 0GC, “FOI and Civil Procurement: Policy and Guidance” (November 2008, available at
. . jvi i ; last accessed on 1 November 2010)
20 Where applicable to defence procurement. Arrowsmith 2005 (n 25), p. 98, mentions original guidance entitled

“Freedom of Information Awareness™; this has since been replaced by a document in the MOD Commercial Toolkit
entitled “Freedom of Information” (September 2010, available at

%ﬁfwﬁmﬂmmmmmmmmmmﬁm last accessed 1 November

26t It is beyond the scope of this thesis to discuss judicial review in detail, largely due to its limited application to
procurement law; for more detail see P, Craig, Administrative Law (6t ed), (Sweet & Maxwell: London 2008), and S
Bailey, “Judicial review of contracting decisions” (2007) (Autumn) Public Law 444 ' )
262 For a discussion, see Arrowsmith 2005 (n 25), at p. 81-84.
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meaning that the law on judicial review of procurement decisions is both inconsistent and ) 3

unclear.263

Since the 1990s, there has thus been a tremendous increase in the amount of ‘law’ dealing with
public procurement in the UK. However, the preceding summary may suggest that law has
largely superseded the role of guidance in the UK, and this is a misrepresentation. The OGC has
been extremely active and has offered extensive guidance, especially regarding the developments
that will be assessed as part of this thesis. The most recent and relevant contributions will be /

outlined in section 3.1.4.2. 1

3.1.4 2006 Onwards

3.1.4.1 Legislation

The UK implemented the 2004 directives264 by repealing all pre-existing public procurement
legislation and condensing the new regime—in similar fashion to the EU itself—to just two sets
of regulations: the Public Contracts Regulations 2006265 and the Utilities Contracts Regulations

2006268,

Aswithall precedmg regulatlons the new regulations in large parts follow the EU directives to

the letter, and the avaxlabxllty of procedures in the directives is not restricted in national law in

any way.

263 See, for instance, R. v Leiwsham London BC Ex p Shell UK [1988] 1 AILER 938, DC and Rv Enfield London BC Ex p Unwin
[1989] C.0.D. 466, DC, both discussed in Arrowsmith 2005 (n 23) atp.80."

?¢4 See M. Trybus and T. Medina, "Unfinished business: the state of implementation of the new EC Public Procurement
Directives in the Member States on February 1,2007" (2007) 18 PPLR NA 89, For a discussion on the implementation of
the new directives in the UK, see Arrowsmith 2006 (Implementation, n 11).

265 Public Contracts Regulations 2006, SI 2006/5, recently amended by The Public Contracts (Amendment) Regulatlons
2009, §12009/2992, which implements the 2007 Remedies Directive. )
266 Utilities Contracts Regulations 2006, SI 2006/6, recently amended by The Utilities Contracts (Amendment)
Regulanons 2009, 51 2009/3100 which implements the 2007 Remedies Directive,
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3.1.4.2 Guidance

The OGC has been active since its creation, and has offered significant amounts of guidance to
public authorities. The guidance ranges from quite general—0GC, EU procurement guidance:
Introduction to the EU procurement rules?6’—to very specific guidance that only covers certain

types of contracts or procedures. For the current thesis, the most relevant recent guidance

documents are2é8;

e  Framework Agreements: OGC Guidance on Framework Agreements in the new
Procurement Regulations (issued in 2006, revised in 2008)

e Competitive Dialogue Procedure: 0GC Guidance on the Competitive Dialogue in the new
Procurement Regulations (issued in 2006)

e  Competitive Dialogue Procedure: 0GC/HMT 2008 guidance on competitive dialogue

The importance of the guidance should be stressed again at this point: “in the UK [the] function of
clarification [of EU law] is performed largely through the guidelines, rather than the legislation
itself, and thus it is an important supplement to the legislation.”26° The importance of guidance is
heightened in the UK by the fact that it sees very limited case law on procurement; in
jurisdictions such as France, where case law is frequent (see section 5.1.8), contracting
authorities obtain significant legal clarification through jurisprudence and guidance may thus

play a smaller role.

Other guidance issued by the OGC has reflected on UK government policy; its “Best Practice”
guidance page indicates that recent government focus was on SME procurement, sustainability
and green purchasing, social issues and innovation.27® The OGC also has issued regular

“Procurement Policy Notes” (PPNs) that update on new legal developments, such as CJ

jurisprudence or changes to the UK legislation.

267 Available at http://www.oge.govuk/documents/Introduction to the EU rules.pdf (1
268 A1} OGC-issued guidance up to June 2010 can be found here: (fast accessed 1 November 2010)

accessed 1 November 2010). p (last
269 Arrowsmith 2006 (Implementation, n 11), p.89.
270 See http:

(last accessed 1 November 2010).
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Several recent changes have taken place in the summer of 2010 that should be noted here.
Firstly, in June 2010, the OGC and Buying Solutions became part of the Cabinet Office’s Efficiency
and Reform Group (ERG), which was established to generate savings by centralizing government
procurement.2’! The most recent guidapce published on central government procurement has

been in the name of the ERG (0GC) on the OGC website.272

Secondly, the 2010 Conservative/Liberal Democrat government has indicated that the guidance
published by the OGC prior to June 2010 may not reflect their policy.2’? The fact that the
guidance may be revised in the future, however, will not affect the analysis in forthcoming
sections, which considers all guidance published prior to 2010 as being indicative of UK

government policy at the time.

3.1.4.3 Jurisprudence

Historically, there has been very little jurisprudence on procurement in the UK, but since the
mid-2000s, a steady flow of approximately ten to fifteen procurement-related cases per year has

been decided by the UK courts.

Most of these cases have focused on fhe incorrect application of award criteria and related
technical matters; however, a; discussed in section 3.1.2, the UK courts have also developed the
doctrine of the so-called 'impl?ed contracts’.27+ The principle was first developed in Blackpool
Aero Club; since this first case, there have been several cases that have indicated which procuring

entities the doctrine applies to?75, what other contractual obligations arise from the implied

71 See mum;mmmwummmm%m (tast accessed on 1
November 2010)

- 272 See http://www.ogc.gov.uk/policy and standards framework transparency.asp (last accessed on 1 November 2010]
273 See http://www.ogc.gov,uk (last accessed 1 November 2010).
" 274 See Arrowsmith 2005 (n 25), p. 107-113; S, Arrowsmith, “Protecting the lnterests of Bldders on Pubhc Contracts: the .
Role of the Common Law” {1994) 53 Cambridge Law jJournal 104

* 275 See Deane Public Works Ltd v Northern Ireland Water Ltd [2009] NICh 8, where a state- owned unhty s purchasing
procedure was submitted to the doctrine. -
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contract doctrine?’é, and what remedies are available if an implied contract is breached.??? The
significance of Blackpool has diminished with the increasing influence of the general principle of
transparency at the EU level, however—where contracts are covered by the directives, the
transparency rules in the directive mandate that tenders are considered when submitted

according to the directives’ rules,278

It may be observed that in some of the areas discussed in detail in this thesis—such as
framework agreements—the UK courts have issued significant judgments; this, however, must be
contextualized by stating that the UK still only sees a fraction of the amount of case law in

procurement that France (several hundred cases) and the Netherlands (close to a hundred) see

on a yearly basis.

3.1.5 Conclusions

To summarize the findings of this chapter, several general observations about the UK approach

to implementing EU regulations and regulating procurement can be made at this time:

1) TheUK has consistently adopted a minimalist approach to implementation of EU
directives, implementing them as broadly as possible, so as to leave as much freedom as
possible to procuring entities.

2) Guidance has always been important in the UK and in large part not only supplements,
but creates the national procurement policy. Guidance has ranged from being the only

existing form of regulation to being consistently issued to make other existing regulation

clearer to procuring entities.

3) The ordinary law of contract does apply to public procurement. Public procurement

contracts are perceived to be private contracts for all intents and purposes, and the

276 Interesting cases are Pratt Contractors Ltd v Transit New Zealand [2003) UKPC 83 (from New Zealand); Fairclough

Building Ltd v Port Talbot Borough Council [1991) 62 BLR 82 and Scott v Belfast Educati dLib B i
of Northern Ireland; judgment of 15 June 2007). 4 fomand Library Board (High Court

277 See Harmon CFEM Facades (UK) Ltd, v The Corporate Officer of the House of Commons
L.G.LR. 372, where it was considered that the EU Directive's usual remedies apply.

278 [t is simultaneously very unlikely that in the UK, contracts not sub
advertised tendering procedures,

(No.1) 67 Con. LR. 1; (2000) 2

; . ontr; jected to the Directives are subject to precise and
at which point no implied contract would come into existence.
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4)

5)

applicability of public law principles to public procurement proceedings has been very
limited at most.

Other legislation, such as the FOI 2000, as well as common law principles of judicial
review also affect public procurement. There is thus a greater role for hard law in
procurement now than there was in the 1970s, leaving aside EU obligations to
implement the directives.

There is a great discrepancy between the regulation aimed at central government—
which is still primarily guidance, though government departments have to follow the
regulations where appropriate—and at local government—which has been regulated
through legislative obligations since at least the early 1980s. Both regimes however still
leave significant freedom for contracting authorities to determine their own policy, thus .‘

enhancing again the role of guidance.

-
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3.2 Competitive Dialogue in the UK

3.2.1 Introduction

This section will discuss the UK’s approach to the implementation of competitive dialogue. 1t will

first examine legislative steps taken, if any, and will then evaluate any jurisprudence or guidance

issued since 2006.

3.2.2 Legislation

Itis first necessary to recall here that the UK used the negotiated procedure with a notice in
order to procure complex contracts prior to the introduction of competitive dialogue; this use
was criticized by the Commission and, eventually, led to the introduction of a separate procedure
for these types of procurement contracts (see section 2.2.2). While there was thus no procedure
in UK legislation that resembled competitive dialogue prior to 2006, a procedure quite similar to

competitive dialogue was being used in practice.

In 2006, however, the UK legislator opted to implement the EU’s competitive dialogue procedure.
As noted in section 3.1.4, the Public Contracts Regulations 2006 preserve the full scope and
number of optional procedures available in the directives.2’? This means that not only is
competitive dialogue available, but its use is also not restricted in the Regulations. In contrast
with France (section 5.2.3) and the Netherlands (section 4.2.3), there are (as is the UK legislative

tradition) no provisions whatsoever either permitting or forbidding the use of the procedure for

contracts not covered by the directives.

In general, a few minor changes to the directive have been made in the UK's transposition. Unlike
in the directive, a single regulation (Regulation 18) contains all the relevant provisions regarding
the competitive dialogue procedure. ‘Otherwise, however, the regulations themselves do not

" address any of the ambiguities found in the directive’s provisions. Any clarifications or

279 Arrowsmith, 2006 (Implementation, n 11), p.91.
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conditions of use for the procedure—where available—are likely to be found in case law or in

guidance offered by the OGC.

3.2.3 Jurisprudence

At the time of writing, no case law dealing specifically with the competitive dialogue procedure
has emerged from the UK courts.280 Since, as explained in section 3.1.4.3, the UK has not

traditionally seen a lot of public procurement jurisprudence, this is unsurprising.

3.2.4 Guidance

As discussed in section 3.1.4.2, the Office for Government Commerce (OGC) has developed and
advised on central government procurement policy as well as the requirements of EU
procurement law. Since January 2006 it has published several pieces of guidance specifically
devoted to the competitive dialogue procedure.28! The most recent guidance, published in June
2008, was written in partnership with the Treasury and offers input on some of the more
contentious elements of the competitive dialogue procedure. This guidanceis in part based on

practical experience with the prbcedure to date.282

The OGC also acknowledges on its website that other, more specialist bodies have issued

guidance to specific parts of the public sector.282 The Department of Health, for instance, helda

" consultation in October 2006 with a view to produce a guidance document specifically for NHS
« PFI procuremenf; as of yet, howeyér, this guidance is not yet publicly available.28¢ On the other

,‘ hand, Partnership for Schools, the organization at the head of a central government initiative to

. " 280 | June 2010, a strike out application relating to a dispute about a competitive dialogue procurement was decided;

however, the judge presiding did not comment on the ments of the case. [See Montpellier Estates Ltd v Leeds City Counc:l

 [2010] EWHC 1543

last

accessed 1 November 2010 ‘ .
.| OGC and HM Treasury, “Competmve Dialogue in 2008" (]une 2008) (see
2 1k/d . 008 ;

2010)

284 See
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rebuild or remodel secondary schools in the United Kingdom, has issued guidance on competitive

dialogue where used for its Building Schools for the Future?®s ( BSF) PFI projects in 2006.%86

Another organisation that has issued guidance on competitive dialogue is 4ps (now absorbed into
Local Partnerships, ajoint venture between the Local Government Association (LGA) (a local
government lobby organisation) and Partnerships UK (a PPP formed out of HM Treasury)). 4ps
works in partnerships with all UK local authorities, helping them set up and run PFI schemes,

public-private partnerships, and other complex contracts. 4ps has thus issued guidance aimed at

"local authorities, but the guidance is general enough to be of assistance to central government

departments as well.

The following sections will assess these listed guidance pieces in light of the EU law on

competitive dialogue discussed in section 2.2.
3.2.4.1 Availability: Relationship to Negotiated Procedure

As the 2006 regulations do not pose any restrictions on the use and availability of the
competitive dialogue procedure (beyond those restrictions found in the directive), guidance in
the UK serves the important function of steering contracting authorities in a particular direction

without actually legally binding them.287

0GC guidance issued in 200628 and 2008289 suggests that even though this is not stated in the

legislation, the negotiated procedure with a notice should no longer generally be used for PFI (or

285 See

(last accessed 1 November 2010); the BSF
programme has been scrapped by the new UK government (see

http:/ /www.education.gov.uk/aboutdfe /spendingreview/a0065470/2010/012, last accessed 1 November 2010).
206 See http://www .partnershipsforschools.orguk/about/aboutus.jsp

(last accessed 1 November 2010); the future of
Partnershxp for Schools is unclear at thxs tlme, as current government mmanves are reconsndenng |ts remit. (See

last accessed 1 November 2010).
287 This has been observed to be particularly true with regards to guidance that encourages or permits desired

procurement practice; see P. Braun, “The practical impact of E.U. Public Procurement Law on PFI/PPP Projects in the
Unlted Kingdom", Dissertation 2001 Umversnty of Nottmgham, School of Law, 2001 (see

- aun .pdf, last accessed 1 November 2010
288 0GC, Competmve Dlalogue Procedure 0GC guidance on the Compennve Dialogue Procedure in the new Procurgment
Regulations” (January 2006) (see

Newember 2010). batp:/ fwww.oge.govuk/documents/guide competitive dialogue pdf last accessed 1
28 OGC 2008 (Competitive Dialogue, n 282),
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other, equally complex) contracts. Both guidance pieces state that “[the Commission expects
that] the negotiated procedure should only be used in very exceptional circumstances.”29 PFS, in
a guidance note entitled “Guidance on classification of the contract and choice of procedure

under the EU procurement rules for the Building Schools for the Future Programme”29

concludes that “in ... light of the OGC Guidance, PFS is of the view that the competitive negotiated
procedure is not available for BSF programmes and the competitive dialogue procedure should
be used.”?92 4ps takes a different approach; its guidance29 first observes that “the use of the
Negotiated Procedure is only available in exceptional circumstances... This issue, however, has
less relevance following the introduction of the Competitive Dialogue process which is expected
to be the procurement route used for the majority of local authority PFl and PPP schemes post

January 2006.”29

The guidance examined thus perceives the introduction of competitive dialogue as restricting the
availability of the negotiated procedure, offering one possible interpretation of an issue left

unclear at the EU level.

3.2.4.2 Availability: Competitive Dialogue versus the Open/Restricted Procedure

The directive also leaves unclear when the competitive dialogue procedure can be used instead of

the open and restricted procedures. As discussed in section 2.2.4, competitive dialogue is
available for a ‘particularly complex contract’, where it is impossible to objectively define either

‘technical means’ capable of satisfying the contract needs or the ‘legal/financial make-up’ of the

' i contract.2% - .. : . ‘ . '

14 . .
298 0GC 2006 (Competitive Dialogue, n 288), p. 3. It then cntes the London Underground PPP as an example of such an
‘exceptional’ procurement project.

291 PFS, “Guidance on classification of the contract and chonce of procedure under the EU procurement rules for the
Bulldmg Schools for the Future Programme (February 2006) (see
.uk

] . o ' o
. MZMMMM&MM@L Iast accessed 1 November 20 10)
292 1bid, para 19,

., 293 4ps, “The competmve dlalogue process A (Aprll 2007) (see
al 3

.+ 41bid, p. 6.
. 295 Article 1(11)(c) of the Directive; Regulation 18(1)
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The 2006 OGC guidance does not address the definition of a ‘particularly complex cofxtract', but
instead offers examples of what technicéal and legal/financial complexity may be.2% The 2008 |
OGC guidance, instead of reciting original examples, refers to the Commission’s Explanatory

Note?*? for guidance—citing as the Commission’s main relevant point that technical complexity
encapsulates both inability to find a solution and inability to find the best solution—and further

refers to PFS guidance?%8 for more particular examples of legal/financial complexity.

There, PFS first states that in its view, the ‘broader’ definition of a particularly complex contract
should be adhered to so as to not)contravene the “spirit of the legislation” and so as to permit
market innovation wherever possible.2?? Regarding “technical complexity”, it cites the 2006 OGC
guidance and the Commission’s Explanatory Note and concludes that a contract is technically
complex when this ‘best solution’ cannot be detailed by the contracting authority. In discussing
financial and legal complexity, the PFS guidance again cites the 2006 OGC guidance and the
Explanatory Note and from these sources extrapolates that BSF projects and other types of

“design—build—finance—operate” (DBFO) projects are all to be considered financially and/or

legally complex.300

The 4ps guidance does not address the concept of particularly complex contracts, but merely

indicates that the competitive dialogue procedure “is expected to be used for most local authority

PFI and PPP projects post January 2006".

To summarize, the PFS and OGC guidance conclude that competitive dialogue ought to be
available in those cases where the ‘best possible’ solution to a need is not immediately clear, thus
conforming to the broad interpretation also allowed for by the Commission’s Explanatory Note
and generally supported by academics, as discussed in section 2.2.4. The guidance makes no

effort to further define technical or legal/financial complexity, but at least offer—like Recital 31

6 0GC 2006 (Competitive Dialogue, n 288), p. 4.

7 Explanatory Note on Competitive Dialogue (n 105).
28 PFS 2006 (Guidance, n 291).

299 |bid, para. 29-30.

300 |bid, para. 36.
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of the directive—some clear indications of what types of situations can be deemed ‘complex’ in

light of those provisions.
3.2.4.3 Use: Successive Tendering & Elimination

As discussed in section 2.2.5, the directive and the regulations allow for successive stages of
tendering to be used in order to eliminate some ‘solutions’ during the course of the dialogue

phase, but does not explain how this ‘elimination’ should take place.

The OGC's 2006 guidance only addresses the issue of successive tendering by stating that “on the

”

basis of written proposals (these could be “outline solutions,” “project proposals” or “tenders,”)

the number of solutions can be reduced by applying the award criteria in the contract notice or

the descriptive document.”301

The 2008 OGC guidance states that “the Contracting Authority can structure the dialogue into a

number of different phases if this suits its purpose” and that “it may require bidders to provide

submissions during ... the dialogue phase [and] it can evaluate these submissions using the pre-
stated award criteria.”3°2 The OGC thus in both instances seems to suggest documented or

* written tender rounds, as the Commission’s Explanatory Note does.

The PFS guidance on how to organize a competitive dialogue3%3 does not address the

organization of successive tendering rounds.304

" 4ps offers perhaps the most conclusive solution to the problem of how to organize successive

tendering. Its 38-page summary of the ‘competitive dialogue process’ details several steps in the

-t ‘dialogue’ process that are not discussed at all by the legislation.3*s This detailed process outline

301 0GC 2006 (Competitive Dialogue, n 288), p. 5.
302 0GC 2008 (Competitive Dialogue, n 282), p. 20.
303 PFS “BSF Gundance Note on how to Conduct a Competmve Dlalogue Procedure (]anuary 2006) (see

Fl

last accessed 1 November 2010).
304 Ibid, p. 8. : - ’ ) -
305 4ps (n 293),p.18. ' Coe !



recommends a semi-formal elimination strategy: from the start, bidders are asked to prepare
written submissions, which are then discussed with contracting authorities, and—when

appropriate—evaluated in line with award criteria.

Like the OGC's guidance, 4ps thus adopts the Commission’s perspective as well, but offers further

advice by recommending a ‘best practice’ elimination strategy that contracting authorities can

rely on.
3.2.4.4 Use: Number of Final Tender Participants

As discussed in section 2.2.5, the directive and the regulations are not clear on the number of

participants required to participate in the final tendering phase, merely alluding to the existence

of “genuine competition”.

The 2006 OGC guidance does not address this point, but the 2008 guidance states that at the final
tender stage, “there must be genuine competition ... which normally requires at least two bids
from credible bidders."3°6 The PFS guidance similarly states with regard to successive tendering
that “at the end of the dialogue [there must be] sufficient bidders to allow for a genuine
competition (usually a minimum of 2)” (emphasis added).397 4ps is less explicit than the other
two guidance issuers, but recommends starting the dialogue with 3 participants and recognizes
that at the end of the ‘detailed submission’ phase, “one or more” of the bidders can be de-
selected. This implies that they, too, foresee the possibility of entering into the final tendering

stage of the competitive dialogue procedure with only two participants.

3.2.4.5 Use: Completeness of Final Offers

In section 2.2.5, it was highlighted that the directive and the regulations require ‘final tenders’ in

the competitive dialogue procedure to contain “all elements required and necessary for the

306 OGC 2008 (Competitive Dialogue, n 282), p. 26.
307 PFS 2006 (BSF,n303)p. 7.
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performance” of the contract38, but nonetheless permit ‘clarification, specification and fine-
tuning’ of these final tenders as long as this does not distort competition.3%® It is thus largely

unclear how ‘final’ a final tender has to be.

The 2006 OGC guidance generally states that “it is sensible for these [final] tenders to be as
complete as possible” in light of the restrictions on further discussion.31? On the subject of what
is permitted under ‘clarifying, specifying and fine-tuning’, the 2006 guidance notes that small
changes are possible “as long as fundamental aspects of the offer, such as price and risk

allocation, are not altered”.311

The 2008 guidance more firmly states that “the final bid must be final and not subject to change

or negotiation”,312 Regarding clarification, fine-tuning and specification, the OGC has taken a
more reserved approach in 2008. First, it states that “the legal meaning and interpretation of J

these terms in the directive are ultimately matters for the courts to determine” and that the

L B vt o p A sttt

guidance will not attempt to define the terms themselves, as this could be “potentially
misleading”.313 It then proceeds to quote the Commission’s position on these terms, as derived
from the Explanatory Note, by stating that the terms have to be interpreted ‘narrowly’ and any
discussion taking place must not amount to negotiation on fundamental aspects of the c.ontract or
price. From this, the OGC concludes that it is therefore impaossible to consider or allow for the

- amendment of non-compliant bids.

On the subject of finality of tenders more generally, the 2008 guidance offers some examples of
minor issues that are unlikely to be resolved by the final tender stage. The examples it offers,
which are all included on the basis that they are either unduly costly to prepare when award of

the contract itself is not yet a certainty, or just not possible to prepare at this stage, are: ‘detailed

308 Article 29(6) of the Directive; Regulation 18(25).
309 Article 29(6) of the Directive; Regulation 18(26).
+316 0GC 2006 (Competitive Dialogue, n 288), p. 5.
a1 bid, p. 6. ‘
312 0GC 2008 (Competitive Dialogue, n 282), p. 26.
. .- 313]bid, p. 28, .




information on subcontractors’, ‘complete design detail’, ‘detailed planning applications’, and ‘the

lender’s financial swap rates’.?14

Generally, we can see that the 2008 guidance is more reserved than the 2006 guidance. Where
in 2006, the OGC indicated that some change was possible under the provisions of Regulation
18(26), its 2008 guidance stresses that actual change should not occur as a result of clarification,
specification or highlighting and that these provisions have to be interpreted as narrowly as
possible. It is worth noting here that the OGC might not wish to offer guidance on issues not yet
clarified at the EU level, presumably for fear of the Commission disagreeing with its
interpretation and initiating proceedings before the CJ. This is not uncommon; it is worth noting
at this point that a similar fear of misinterpreting the directives resulted in the Netherlands not

copying their content out into national law for almost 30 years (see section 4.1.3).

The PFS guidance also stresses the importance of fully-developed final tenders, as under
competitive dialogue “there is far less flexibility to leave matters open and/or negotiate with
bidders once final tenders have been submitted” than there was under the negotiated
procedure.3S The guidance then considers what contracting authorities may be able to do under
‘clarification, specification and fine-tuning’, and notes that “there is scope to leave some matters
of detail open for resolution after Final Tenders have been submitted”, provided these do not

change the basic features of the tender, distort competition, or have a discriminatory effect.316

It notes again that the scope for amendment is more limited than that available in the negotiated
procedure, but that “it should still be interpreted in the context of a procedure which has been
specifically designed to deal with ‘particularly complex projects’ and which therefore demands a
greater degree of flexibility than would be permitted, for example, under the open or restricted
procedures.”3!7 After warning that the Commission is likely to interpret these terms very
narrowly, the PFS guidance then offers some examples of scenarios covered by the ability to

‘clarify, specify or fine-tune”: clarifications to the standard contract conditions (clarification);

14 Ibid, p. 29.

315 PFS 2006 (BSF, n 303),p. 9.
216 [bid, p. 11.

7 [bid.
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“minor improvements to Final Tenders” (fine-tuning); inconsistencies or errors in the tender
(clarification or fine-tuning); provision of additional information/detail (specification or fine-

tuning); responses to changes in the specifications by the contracting authority (fine-tuning).318

The PFS guidance further provides the following examples of ‘details that can be left open’:

design development; detailed site surveys; investigation of legal title; lenders and due diligence;
detailed planning application; performance mechanism; finance; and the lender’s financial swap
rates.319 It thus offers a number of additions to the examples that the OGC cited in 2008, and
motivates these by saying that to include them in the tender prior to contract award would either

be unduly costly or plainly impossible.

4ps does not specifically deal with the issues of how complete final tenders need to be and in
what ways they can be amended, beyond noting generally that “once Competitive Dialogue is

closed, only limited fine tuning of Final Tenders is allowable”,320

It is difficult to summarize the guidance on this subject, primarily because the OGC (in 2008) and
PFS (in 2006) have adopted substantially different perspectives. The OGC has offered very
conservative guidance that does not attempt to define any of the legally unclear terms in the
directive, an'd ornly offers a limited number of examples of issues that can be left out of ‘final
tenders’ for the preferred bidQer to deal with. The PFS guidance, on the other hand, seems to be
aware of the fact that the Corrlgnission is likely to severely restrict amendment of final tenders,
but nonetheless offersan inté;pretation of Regulation 18(26) that even permits minor
improvéments to tender. Similarly, itlists a great number of more specific examples of issues

that can be left for the preferred bidder to resolve and thus requires less complete ‘final tenders’

‘than the OGC guidance appears to.

38 1bid,p.11-12.
319 Ibid, p. 12-15.
320 4ps (n 293), p. 25.
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3.2.4.6 Use: The Preferred Bidder

As elaborated on in section 2.2.5, one final procedural difficulty in the directive is found in Article
29(7), which discusses the possibility to request the preferred bidder to “clarify aspects of the
tender or confirm commitments”.32! Like ‘clarifying, specifying and fine-tuning’, the concepts of

‘clarifying and confirming’ are not further defined in the directive or in the regulations.

Parts of this issue have already been discussed in section 3.2.4.5 above; the 0GC 2008 and PFS
guidance both make it clear that there are some parts of the final tenders that can be left for the
preferred bidder to deal with, such as filling in design details or applying for planning
permission. These comments are, in both sets of guidance, made outside of the context of a

discussion of ‘clarifying’ and ‘confirming commitments’.

The OGC 2006 guidance here argues that a reference to not changing ‘substantial aspects’ of the
tender implies that “some change is expected at this stage” and that certain issues are best left to
be resolved with the preferred bidder alone—such as design detail or financial due diligence.322
The 2008 OGC guidance, on the other hand, highlights that a further definition of the terms
‘clarify’ and ‘confirm commitments’ has to be left to the judiciary, but that “it seems clear that this
represents a further narrowing of the scope for any discussion between the Contracting

Authority and the preferred bidder.”323

The PFS guidance interprets these concepts as meaning that “there should be some scope for
amendments and discussions with the Preferred Bidder prior to contract conclusion”, which
more closely corresponds to the 2006 OGC guidance.32* Lastly, 4ps takes a more specific
approach, and states that “the final discussions [between contracting authority and preferred

bidder] should be limited to fixing the final detail of the transaction documentation and satisfying

321 See also Regulation 18(28).

322 0GC 2006 (Competitive Dialogue, n 287), p. 6.
323 0GC 2008 (Competitive Dialogue, n 281), p. 30.
324 PFS 2006 (BSF,n 303),p.15. .
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the reasonable requirements of the service provider’s board and funders”, which again implies

very limited discussion and coincides more with the 0GC’s 2008 view.325

One observation that can be made is that guidance published in 2006, when the procedure was
first introduced, appears quite optimistic about the possibility for discussing/filling in some parts’
of the final tender with the preferred bidder. Guidance issued in 2007 or later, on the other hand,
seems to have adopted a more conservative perspective of what is possible at both this stage and
the final tender stage, which could mean that practice revealed that it is not advisable to suggest
that there can be “some change” at this stage of the procedure.326 What is interesting is that these
reservations have come about without specific prompting from the Commission, either through
additional guidance or infringement procedures against authorities that are adopting the less

restrictive perspective of how much change can occur after the winning bidder is chosen.

3.2.4.7 Use: Reserve Bidders?

Prior to the development of the competitive dialogue procedure, it was common practice in the
UK to appoint a ‘reserve bidder’ at the end of the negotiated procedure, primarily to ensure that if
a financial close with the ‘preferred bidder’ fell through the entire procedure would not have to
be restarted. The OGC, in its 2006 guidance, has interpreted the 2004 Directive’s Recital 31,
which states that non-MEAT tenderers cannot be involved in preferred bidder discussions, as
meaning that the keeping of ‘reserve bidders’ is “discouraged” by the competitive dialogue

- procedure.3?’ 4ps has expressed disagreement with tf]is perspective, and notes that “whilst it is

- notappropriate to keep more than one bidder in the final clarification stage (post selection of the

‘ Prefgrred Bidvder), in the event that the Preferred Bidder cannot clarify aspects of the final bid or
* confirm commitments, it remains open to the local authority to cease discussions with the
Preferred Bidder atan appropriafe stage and go back to the next best bidder.” It does note that

this will happen rarely and only in exceptional circumstances, but should nonetheless be retained

325 4ps (n 293), p. 26. -
' 326 The OGC 2008 guidance is based on practice; it is unclear if the 4ps guidanceis.
327 0GC 2006 (Competitive Dialogue, n 288), p. 6. T
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as a possibility.328 The 2008 OGC guidance no longer comments on the use of a reserve bidder,

perhaps indicating a change of opinion on whether or not reserve bidders can be (in some way)

retained—this remains unclear, however.

3.2.4.8 General Guidance: Confidentiality

The directive and the regulations attempt to prevent breaches of confidentiality and cherry-
picking (ie,’taking the best parts of tenderers’ individual solutions, without consent), by stating
that the contracting authority “shall notreveal to the other participants solutions proposed or
any confidential information communicated by a participant without that participant's

agreement.”32? How confidentiality is to be preserved in the competitive dialogue process,

however, is not addressed.

The 2006 OGC guidance suggests only that where a contracting authority wishes to make use of
the possibility to share solutions between participants, it is best to indicate this “at the outside of
the dialogue phase.”33% The 2008 OGC guidance recommends that in order to counteract bidder
concerns that their discussions during the dialogue are not confidential, contracting authorities
should “set out in detail” how they will conduct the dialogue.33! Furthermore, the guidance
recommends that the contracting authority asks the bidders what parts of their solutions they

perceive as confidential, and which parts can be shared, so as to not ‘accidentally’ breach

Regulation 18(21)(c).

PFS does not make any specific recommendations in its guidance, but 4ps notes that discussions
in the ‘detailed solution’ phase of the dialogue generally “should be confidential to each bidder,
unless they result in any modification to the project documentation”.332 This caveat is not placed
in the ‘outline solution’ stage, so it can be presumed that 4ps presumes more ‘solution sharing’ at

that stage than at the later stage—possibly because the outline solutions are unlikely to be

328 4ps (n 293), p. 31.

39 Article 29(3) of the Directive; Regulation 18(21)(c).
330 0GC 2006 (Competitive Dialogue, n 288), p. 6.

33 bid.

332 4ps (n 303), p. 22.
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detailed enough to result in breaches of confidentiality or to present intellectual property right

considerations.
3.2.4.9 General Guidance: Payment of Bid Costs

The 2004 directive and the regulations both contain express provisions permitting the payment
of bid costs in the competitive dialogue procedure, but without offering an indication of when

and how these bid payments should be issued.

The 2006 OGC guidance notes that the possibility exists, but concludes that there is nothing in the
competitive dialogue procedure—if carried out appropriately—that would result in higher bid
costs than existed under the negotiated procedure in the past.33? The 2008 guidance, writtenin
conjunction with the Treésury, adds the following: “HMT Policy, however, remains that there
should be a strong presumption against contributing to bid costs—though it can be justified
where there are legitimate concerns about competitive tension that cannot otherwise be
addressed—and needs to be judged on a case by case basis.”33¢ The OGC thus discourages the

payment of bid costs.

PFS offers a neutral opinion; it states that “the contracting authority ‘may’ agree (but is not
obliged) to make péyments to bidders participating in the dialogue”.335 The 4ps guidance, on the

other hand, does not mention bid payments at all.

The fact that payment of bid costs is thus now explicitly mentioned in the directive does not
‘mean that the British policy makers have concluded that itis actually necessary, and in this case,a
\ cha;lge inlegislation doé;y not sppear to have resulted m achange in policy. Interesting tonote
he‘.re is that a similar ‘legislation: yes, poliéy: no’ method of dealing with the issue of bid paymenis
' was adopted in the Netherlands, despite quite different historic approaches to procurement

_regulation (see section 4.2.2.3).

333 0GC 2006 (Competitive Dialogue, n 288), p. 6.
334 0GC 2008 (Competitive Dialogue, n 282), p. 14.

. 35PFS 2006 (BSF,n303),p.7.
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3.2.5 Conclusions

The UK has not legislated beyond what the directive contains on the competitive dialogue
procedure, and has not made competitive dialogue available in legislation for procurement not
covered by the directive. We have also seen that there to date has been no case law on
competitive dialogue in the UK at all. Iflegislation and case law were the only two sources of law

in the UK, then, it would appear that there is very little regulation of competitive dialogue beyond

that what the directive requires.

However, the extensive and highly detailed guidance published by various government bodies
means that there is actually substantial material available on the procedure; we will see that this
can be contrasted with the Netherlands and France (see sections 4.2 and 5.2), where there is

equally sparse legislation but more limited guidance to assist public procurement officers in

using the procedure,

Inlight of the findings in this section, it is perhaps unsurprising that the UK has had so many
more competitive dialogue contracts advertised in the OJEU than every other country in the EU

* aside from France33¢—not only did it already have significant practical experience with a
competitive dialogue-like procedure (through its use of the negotiated procedure, see section
2.2.2), but it is has issued substantial guidance on the procedure—guidance that addresses issues

that the EU law on competitive dialogue does not address well, or at all.

336 See S. de Mars and R. Craven, “Competitive Dialogue in the EU”, presented at Global Revolution IV in Notti

: . 3 f ottingham, UK
on Apr'xl 19 2(_)10; their research demonstrates that the UK had used the procedure 1390 times prior to 2010, gnd France
1446 times - in France, however, the procedure was implemented in 2004 (see section 5.2.3).
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3.3 Framework Agreements in the UK
3.3.1 Introduction

This section will examine how the UK has approached the provisions for framework agreements
found in the 2004 Public Sector directive. To properly highlight any legal changes since 2004, the
UK approach to framework agreements for public sector contracts prior to 2004 will first be
considered (section 3.3.2). Secondly, implementation of the 2004 framework agreement rules

will be discussed (section 3.3.3).
3.3.2 Framework Agreements prior to the 2006 Regulations

3.3.2.1 Legislation

M
Ity

As discussed in section 2.3.1, the old Works, Services and Supplies Directives did not address the

possibility of concluding framework agreements; only the Utilities Directive explicitly permitted

the use of framework agreements prior to 2004.

As with the new Public Sector Directive, the UK implemented the old classic sector directives by
copying them out without making any substantial amendments or additions—see section 3.1.

Consequently, there were no provisions on the use of framework agreements in the public sector

regulations prior to 2006.337

Section 2.3.3 highlighted that a various types of framework arrangements are possible, ranging .=
from binding commitmeqts between just one supplier and one contracting authority to non-
binding‘agree;nentvs between several sgppliers and one (or several) contracting authorities. As -
legislation in the UK was silent on the issue as to‘whether any, and if so, which combinations

were permitted, government guidance again proved important here—in particular after the

337 The Utilities Works and Services Regulations, however, retained the Utilities Dnrectwe ] prowsxons on framework
arrangements and as such they were permxtted under those regulations.
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Commission issued its press releases casting doubt on the possibility of multi-provider

framework agreements under the classic sector directives (see section 2.3.2).

3.3.2.2 Guidance

In April 2003, the OGC issued guidance on framework agreements in anticipation of the 2004
directives’ incorporation of the procedure, though the guidance effectively dealt with the pre-
2004 legal situation. The guidance acknowledged the Commission’s concerns about the legality
of multi-suﬁplier framework agreements—see section 2.3.2—but nonetheless concluded that

most types of framework agreements were permissible under the classic sector directives.

First, the guidance discussed whether or not framework agreements could be construed as
‘public contracts’. Itindicated thatin the event where there is consideration between the
contracting authority and the supplier, the ‘framework agreement’ itself would be a public
contract and could thus be treated as any other contract under the classic sector directives.338 It
then stated that “the term [framework agreement] is normally used to cover agreements” which
do not place binding obligations on the contracting authority to actually purchase. The OGC note
concluded that “with this approach, contracts are formed, in [EU] directive terms, only when

goods, works and services are called off under the agreement.”339

Following this, the guidance highlighted that “the UK has always taken the view that the only
sensible approach to such framework agreements is to treat them as if they are contracts in their
own right for the purposes of the application of the EU rules.”34 This indicates both that
framework agreements were used in the UK prior to 2006, and that the official government
position on their legality was that there was nothing precluding their use in the classic sector
directive. The guidance elaborated on UK practice by noting that standard practice under the

classic sector directives was to advertise the framework agreement in the OJEU and to follow the

doc, last accessed 1 November

339 1bid, para. 3.
340 |bid, para. 5.
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EU rules for award of the framework itself; subsequent call-offs would then no longer need to be

advertised, but the overall procedure was nonetheless transparent.341

The guidance additionally discussed some practical aspects of operating framework agreements.
First, it indicated that pricing mechanisms and the global scope of purchasing imagined needed
to be established prior to closing the framework agreement.3#2 It is unclear whether or not the
guidance recommended this due to legal considerations or just as ‘good practice’; however,
setting out quantity and pricing mechanisms is likely required by the principles of equal

treatment and transparency as developed by the (]34

Secondly, the guidance noted that strictly speaking, it is not necessary to advertise the framework

s

. itself under the EU rules:

“If the framework approach is chosen, it will be necessary to advertise the framework itself in the
[OJEU], if its estimated maximum vaiue over its lifetime exceeds the relevant EU threshold and
the procurements in question are not covered by one of the exclusions set out in the directives. If
- the framework itself is not advertised in [O]JEU], in cases where the procurements are subject to
the EU rules, an [0JEU] notice may be required for individual call-offs. .. Itis far better,

therefore, to advertise the framework itself...”344

.

This is very similar to what th? Explanatory Note td the Dutch BAO contemplates (see section
4.3.3.1.2), but the 2003 0GC ggidance explained the repercussions of this possibility far more

» élearly: if the framework agreément was not advertised and the call-offs were of a high enough
value, each individual call-off would have to be advertised. In effect, a framework agreement -
‘would be funcfiorially uéelesg if individual call-offs had to be advertised, meaning that sensible

practice would be to advertise tﬁe fraheworlg and not the call-offs, regardless of what the law ‘

" - permits,

341 [bid. R T _— S : ' '
342 |bid, para. 8. ‘ : S '

343 See section 2.4.2.

34 0GC 2003 (n 338), para.9.
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Thirdly, the guidance briefly discussed the more practical differences between single-supplier
and multi-supplier frameworks, and in particular, how to organize call-offs under multi-supplier
frameworks. It noted that regardless of whether call-offs were on the basis of the original tender
or on the basis of a mini-tender, there could be “no substantive change to the specification or on

the terms and conditions agreed at the time that the framework is awarded.”345

Interestingly, if (in a multi-supplier framework) call-off award was to be on the basis of the
original tenders, and the ‘winning tenderer’ was not available, the OGC suggested in 2003 that the
next best tenderer could be awarded the call-off. 346 1t took the view that the award criteria
applied to these types of multi-supplier frameworks are the award criteria “used at the time the
framework was established” (emphasis added), implying that these had to be award criteria
stated in the old directives. This can be contrasted with the view propagated by the Commission
in its Explanatory Note on Frameworks347, which argued that the call-offs in multi-supplier
frameworks on the basis of the original tender are not ‘public contracts’ and as such, award
criteria outside of those permitted in the directive can be used to award these call-offs. The issue
of changing award criteria was presumably dealt with explicitly in this guidance document

because it was at the root of the Commission’s Northern Ireland complaint.348

The guidance also considered the option of holding a mini-competition for call-offs. The OGC
guidance stated that the only type of change possible during the mini-competition would be a
“supplementing or refining” of the basic terms to the specific call-off in question—but it rejected
the possibility that the tenders could be generally improved on price at this stage. In the
examples it mentions of terms that could be supplemented, general prices are not mentioned;

instead, the guidance notes that ‘pricing mechanisms’ are likely to require ‘filling in’ at the call-off

stage.349

345 1bid, para. 16.
346 |bid, para. 18.

347 Explanatory Note on Framework Agreements (n 142).
348 See (n 136).

9 0GC 2003 (n 338), para. 19.
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Lastly, the guidance noted that according to the proposals for the 2004 directives, framework
agreements would be limited in duration to four years—but “that restriction cannot be said to

apply now, since ... the existing public sector directives are silent on the use of frameworks."350

The 2003 guidance primarily served to announce the introduction of explicit rules on N
frameworks in the new Public Sector Directive, b/ut in doing so clarified the UK position on
whether or not framework agreements were permitted prior to thfs new directive. The OGC
demonstrated that according to the UK government, both single supplier frameworks and multi-
supplier frameworks were permitted under the classic sector directives, subject to the
restrictions placed upon procurement procedures in those directives. It implicitly approved both
multi-supplier frameworks based on original tenders and those using a mini-competition by
discussing their operation, but did not offer any particular guidance on when either type of
framework agreement would be beneficial from a policy perspective. While the guidance was
thus very useful from alegal perspecti\‘/e—in particular as it was released prior to explicit
regulation of framework agreements in classic sector procurement legislation—it did not
attempt to guide procuring entities in their determination of when a particular type of

framework arrangement would be beneficial for achieving, for instance, value for money.

3.3.2.3 Jurisprudence

Of note in terms of case law on framework agreements was the High Court decision of Denfleet33!,

+

in which the court condoned the permissibility of a specific type of multi-supplier framework.

The Denfleet case concerned a multi-provider framework agreement awarded using the
restricted procedure. The framework in qhestion awarded call-offs on the basis of a mini-

competition, which was treated as permiséible by the high court judge in question; Arrowsmith

argues that it is logical to assume that if mini-tendering call-offs are permissible, frameworks in

35¢ [bid, “Introduction”,
351 Denfleet v NHS Purchasing and Supply Agency [2005) EWHC 55 (Admin)
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which call-offs are based on original tenders would also be permissible.352 This case thus
legitimated the use of framework agreements in the UK prior to the introduction of national

legistation regulating framework agreements.

3.3.2.4 Prior to 2006: Conclusions

Prior to 2006, there was no legislative regulation of framework agreements in the United
Kingdom. However, both guidance issued by the OGC and the one High Court case dealing with
framework agreement discussed the permissibility of certain variations of framework
agreements and determined that framework agreements (both single and multi-supplier) were,
in principle, possible under the old classic sector directives. That said, the OGC guidance did not
address the policy dimension of operating framework agreements to any noticeable extent and
only discussed a few specific legal restrictions in detail, and Denfleet merely concluded that

revision of tenders through a mini-competition was in principle permitted.
3.3.3 Framework Agreements under the 2006 Regulations

3.3.3.1 Legislation

The Public Contracts Regulations 2006 have implemented the 2004 Public Sector directive in the
UK Inline with past UK approaches to implementation, the regulations ‘copy out’ the majorit).' of
the directive's provisions without substantial changes, thus leaving the maximum discretion
permitted under EU law to contracting entities.353 This approach has led to the inclusion of the

directive’s provisions on framework agreements without any substantial additions or

limitations—with one notable exception,

The 2006 Regulations stated explicitly that the Alcatel stand-still was not applicable to call-offs

under a framework agreement (Regulation 32(7)), and did so before the 2007 Remedies

352 Arrowsmith 2005 (n 25), section 11,10,

35}‘ The regulations do in various places omit or add minor points and change language; for more information on these
minor changes, see Arrowsmith 2006 {Implementation, n 11), section 4.
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Directive came into force and permitted the same derogation. This is one of the rare times when
the UK has supplemented the directives; it is likely (though not explicitly stated by the OGC in its
guidance) that this particular change was motivated by an effort to preserve the functionality of
framework arrangements, whereby abiding by a 10-day delay after every call-off is awarded

would be overly burdensome.

The provisions on framework agreements, however, are not altered from those in the directive
beyond this. Consequently, the UK legislation permits the use all types of framework agreements
permitted by the directive, by all contracting authorities and for any contract. The regulations
also do not address the various grey areas or legal uncertainties—discussed in section 2.3.4.3—;
that the directive's provisions bring with them. Reading the regulations as opposed to the
directive itself thus provides little additional clarity or guidance to contracting authorities in the
UK when using framework agreements; once more, the role of guidance and jurisprudence

become signiﬁcant]y important in developing national procurement policy.
3.3.3.2 OGC Guidance

The OGC initially issued guidance on framework agreements in January of 2006, when the
regulations first entered into force.354 This guidance was updated in September 2008, following

" 'more practical experience with framework agreements under the new regulations.355 The 2008
. guidence revises the 2006 guidance on several points, where the OGC has changed its perspective | \
-on either legal possibilities or best praetice. The noteworthy content in both pieces of guidance

- willnow bediscussed. - - - ‘ .

34 OGC “0GC Guldance on Framework Agreements in the new procurement Regulations” (January 2006) (see

3 s.pdf, last accessed 1 November 2010).
355 OGC “0GC Guldance on Framework Agreements in the Procurement Regulatxons (September 2008) (see
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3.3.3.2.1 Thresholds: Multi-User Frameworks

As neither the directive nor the regulations explicitly address how multi-user frameworks should
function, guidance on this issue is welcome. The OGC in 2006 did not expressly address the issue
of multi-user frameworks, but the 2008 guidance states that “when assessing the total value of
the framework... it is important that the estimate should include all the potential call-offs over
the lifetime of the agreement that may be made by all contracting authorities that are permitted
to use the framework” (emphasis added).356 It thus concludes that in determining whether or not
amulti-user framework agreement meets the EU thresholds, the total purchases of all framework
users determine what the threshold value is. This perspective on how the aggregation rules

apply to multi-user frameworks has also been adopted by Arrowsmith.357
3.3.3.2.2 Advertising: Identifying the Framework Parties

One area left grey by the directive, as discussed in section 2.3.4.3, is how closely the potential
users of a framework agreement have to be identified: for instance, do they all need to be listed

by name in the contract notice, or does a generic description of the type of authority that will be

using the framework suffice?

The OGC in 2006 stated that parties to the framework agreement “can be individually named, or a
generic description may be used”.3s¢ In 2008, however, the same section of the guidance reads
that “the authorities can be individually named, or a recognisable class of contracting authority
may be used”. Alternatively, where there is no recognisable class of contracting authorities, the
relevant authorities could be compiled onto a list that is publically accessible; this list would the
need to be included in the contract. notice.35° Between 2006 and 2008, then, the 0GC appears to
have concluded thatit is in fact not legal under the directive or the regulations to ‘generically’

identify parties to a framework agreement. The 2008 perspective is very similar to that

356 0GC 2008 (Frameworks, n 355), para3.3. -

357 See, most recently, Arrowsmith 2009 (Methods, n 137), section 3:9.
358 OGC 2006 (Frameworks, n 354), para 4.5.
359 0GC 2008 (Frameworks, n 355), para 3.6.
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expressed in the Commission’s Explanatory Note on framework agreements3¢?, which also
stresses the explicit identification of the potential users of the framework. In this sense, it is

possible that the Commission’s Explanatory Note influenced the revised guidance.
3.3.3.2.3 Selection of Framework Suppliers: Price as Award Criteria

As discussed in section 2.3.4.3, the directive does not make entirely clear how the award criteria
listed in Article 53 have to be applied to both the award of a framework agreement. Itis unclear
from the directive itself is whether or not price has to always be an award criterion at the first

stage of award, where suppliers are admitted to the framework.

The OGC commented on the issue of price as an award criterion for multi-supplier framework
agreements in both 2006 and in 2008. In 2006, it noted that “the framework should be capable of
establishing a pricing mechanism” thai: will be applied whenever call-offs are requested over the
duration of the framework. This reflects on the rule that can be generally surmised from the
directive’s award criteria, and thus does not address the specific issues arising out of markets

- with volatile prices as described above. In 2008, however, the OGC has amended its position to
deal specifically with the “few limited circumstances” in which pricing structures cannot be
established at the outset of the framework agreement, such when procuring “energy or fuel” or
other highly price-elastic commodities. In this case, the OGC observes that a framework can
appropriately be awarded on the basis of quality criteria alone—which must by proxy mean that

- it considers this would be legal.

3.3.3.2.4 Multi-Supplier Frameworks: Award Criteria for Call-Offs

As section 2.3.4.3 discussed, the directive is unclear on how (and which} award criteria have to
be applied to the award of call-offs under multi-supplier frameworks, Where a call-off is

- awarded on the basis of original tenders, Article 32(4) requires award on the basis of “the terms

" laid downin the framework agreement”. Similar wording is when describing a call-off on the

360 Explandtory Note on Framework Agreements (n 142), section 2.1. -
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basis of a mini-competition. Itis unclear in both cases what types of ‘terms’ are appropriate to
apply at this second stage of award: as discussed in section 2.3.4.3, Arrowsmith believes that the
usual award criteria in Article 53 apply at this stage, whereas the Commission argues that

different but stated award criteria are permitted.36!

The OGCin 2006, as in 2003, appears to have argued for the applicétion of the Article 53 award
criteria. It noted that “in order to ensure vélue for money, the authority should award the call-off
to the provider who is considered to provide the most economically advantageous (vfm) offer
based on the award criteria used at the time that the framework was established.”362 It is unclear
if this is purely a policy recommendation or if the OGC believed that the Article 53 award criteria
are the only legally permitted award criteria at this stage. The 2008 guidance is even less éxplicit
on this point, only noting that it is important that the framework agreement contains information
on “how the contracting authority would select the supplier to which an award is made, for
example by ...[applying] the award criteria used at the time that the framework was
established”.363 (Emphasis added). Neither piece of guidance addresses the legality of this
method or other methods of awarding call-offs at all; however, the 2008 guidance is possibly

following the Commission’s approach more closely, as it appears to suggests that other, non-

Article 53 award criteria can be used as long as they are clear and objective.

3.3.3.2.5 Mini-Competitions: Weightings of Award Criteria

Largely due to the directive’s unclear references to ‘award criteria’ at the call-off stage, there is
significant uncertainty regarding whether or not contracting entities can vary the weight given to
certain award criteria at the call-off change. Section 2.3.4.3 noted that it is also unclear whether

or not the award criteria themselves can be changed per specific call-offunder a framework.

The OGC 2006 guidance only addresses the possibility of varying weightings at the call-off stage,

and states that this “may need” to happen; it is unclear whether this is only best practice advice,

361 See Arrowsmith 2009 (Metheds, n 137), section 3:16 and Explanatory Note on Framework Agreements (n 142), section
3.3 respectively. '

362 0GC 2006 (Frameworks, n 354), para. 5.5.
363 0GC 2008 (Frameworks, n 355), para. 4.6.
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or if the OGC believed it would be legal to vary weightings where appropriate. The 2008
guidance states that “it may be permissible to vary the weightings of the award criteria provided
that the intention to do this was publicised in advance and ranges are given for each criterion.”364
It also states that “criteria used for mini-competitions may differ from the award criteria used to
set up the framework if they are related (i.e. derive from) the original award criteria”,
presumably allowing for call-off sub-criteria as long as the ‘parent’ award criteria are announced
inadvance. The guidance thus indicates that it may be possible to change both weightings and
actual criteria themselves. However, it bears reminding here that the C] has, in recent judgments,
stressed the advance disclosure of award criteria so as to comply with the general principle of
transparency365—to the extent that the OGC's position is correct, then, it should be presumed
that any differences in award criteria at the call-off stage have to be announced clearly in the

contract notice and cannot be introduced on an ad-hoc basis.
3.3.3.2.6 Information Requirements

The OGC guidance on framework agreements does not address the directive’s information
requirements—most relevantly, it does not discuss the post-award information obligations
contained in Article 41, which may or may not apply to call-offs (see section 2.3.4.3). It can be
argued that in order to have effective remedies, provision of information on awards is
necessitated at the call-off stage, but the OGC does not express an opinion on whether or not this
. is legally required or recomm;nded.

"

3.3.3.2.7 Guidance: Conclusions

Generally, the 0GC 2006 and 2008 guidance on framework agreements does not differ greatly
from the 2003 guidance; for instance, all three guidance documents refer to the same examples of
‘types of framework agreen{ents' and follow similar structures. It is thus likely that the guidance

- notes have prima'rily been amended several times in order to deal with changes of position

364 OGC 2008 (Frameworks, n 355), section 4.1

365 See, for instance, Umversale-Bau (n 169) and ATl (n 153) and most recently, Lianakis (n 154) dlscussed in section 2.4.2
above, L .
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within the OGC or in order to respond to case law determinations at the C] or High Court level.
Globally, however, no significant progress in terms of the development of an expansive national

policy or best practice guidelines on framework agreement has been made since 2003.

3.3.3.3 Jurisprudence

In section 3.2.3, it was noted that there had been no relevant case law on competitive dialogue in
the UK and that likely this followed from a lack of procurement cases being adjudicated in the
first place. Surprisingly, however, a significant number of the UK's infrequent procurement cases

concern framework agreements. Two cases from 2008 have particularly developed the law and

will be discussed here.366

The first of the two relevant High Court cases is McLaughlin and Harvey Limited3¢?, The procuring
entity in this case announced their award criteria and sub-criteria in advance, but had set an
evaluation methodology (whereby some of the sub-criteria set were specified and assigned
weightings) that was not disclosed to the tenderers in advance. The judge ruled that the sub-
criteria used to evaluate the tenders were arguably foreseeable, but the varying weightings

assigned to them were most definitely not, and this constituted a violation of EU law?368 as well as

the regulations.

Following this ruling, the parties to the case were unable to agree upon an appropriate
remedy.3¢ In deciding on what remedy should be awarded, the judge emphasized that the
regulations specified available remedies for public contracts, but not what remedies were
available or appropriate for an improperly concluded framework agreement—an issue since

resolved by the UK’s implementation of the 2007 Remedies Directive, wherein a framework

366 Other cases involving framework agreements concerned disputes about time limits to brin i 1
nts ce g proceedings (Amaryliis Ltd
v HM Treasury [2009] EWHC 962 (TCC)) and interim measures in procurement (B2Net Ltd v HM Treasury [2010) gWHC

51 (QBY); European Dynamics SA v HM Treasury [2009] EWHC 3419 (TCC)), but did not develop the law on framework
agreements specifically.

367 McLaughlin and Harvey Limited v Department of Finance and Personnel [No, 2] [2008] N1QB 91
368 |bid, para ;7; the judgment specifically cited Lianakis (n 154) and ATJ (n153). INig 91
369 McLaughlin and Harvey Limited v Department of Finance and Personnel [No. 3][2008] NIQB 122.
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agreement is treated as a ‘contract’ for the purpose of remedies (Regulation 47 of the amended

Regulations).

In McLaughlin, however, the judge determined that framework agreements were not ‘contracts’
as discussed in then-Regulation 47(9); consequently, nothing precluded setting the framework
agreement aside. It is unclear if the framework would still have been set aside if contracts had
been concluded under it—but nothing in the judgment precludes this. The currently applicable
rules, as set by the 2007 Remedies Directive, would have prevented the contract being set aside,
so McLaughlin here proves an interesting example of a UK interpretation of a concept not

corresponding to a subsequent EU interpretation at all.

The other important case, Henry Bros379, concerning the award of a framework for major
construction services, discussed pricing mechanisms used in awarding framework agreements. '
The plaintiffs argued that the })ricing mechanism used to evaluate tenders——whi;h evaluated the
contractors’ fee percentages, but did not assess the construction costs themselves as it had
conclude’d these would be invariable among all tenderers—was contrary to the regulations’
requirement to award to the ‘most economically advantageous tender’. The judge, after
considering relevant information and—importantly—the Commission’s Explanatory Note on
Framework Agreements, concluded that the pricing mechanism employed in this case was
inherantly inappropriate, as there was no evidence that these construction costs would be

invariable. .

However, the judgment did not expressly rule that using only fee percentages in order to
*- determine the most economically advantageous tender was de facto contrary to the regulations;
lt merely determlned that in the current case it was an inappropriate pricing mechanism as there

would be no competition on price at the second stage of the competition.371

370 Henry Bros (Magherafelt) Ltd and others v Department of Educatnon for Northem lreland [No 2] [2008] NIQB 105.
3 ]bid, para. 28, ‘

108

T Ry SRy S CR e ULV E




The judge also éommented on the role of price in award criteria more generally, albeit not as part
of the ratio of the decision. On the role of price in tender evaluation, he noted that “.... unless the
cost or price of the relevant goods or service was fixed or not in dispute, it would be very difficult
to reach any objective determination of what was or was not economically advantageous without
some reasonably reliable indication of price or costin relation to which other non-price
advantages might be taken into account.”372 This seems to indicate that the judge in question
considers that a pricing mechanism is normally necessary in order to award a framework
agreement; this may conflict with the 2008 OGC guidance discussed above (section 3.3.3.2.3),

which advises against price as an award criterion in certain exceptional circumstances.

To summarize, the judgments arising from McLaughlin and Henry Bros developed the UK law on
framework agreements significantly. McLaughlin analyzed the nature of the ‘framework
agreement’ itself and concluded that it itself was not a ‘concluded contract’ as defined in the
regulations. The McLaughlin proceedings thus suggested that framework agreements warrant a
different approach to remedies than regular public contracts. This judgment is more striking
now that the EU (in the 2007 Remedies Directive) determined that framework agreements are

public contracts for the purpose of remedies, and McLaughlin has essentially been ‘overruled’

from above.

Henry Bros, on the other hand, offers more general observations that guide on the use of price as
an award criterion for long, multi-staged contracts such as framework agreements. As such, the
judge observed in passing thatit is only in exceptional cases that a pricing mechanism does not
have to form part of the evaluation of tenders awarded on the basis of most economically
advantageous offers. Also interesting about Henry Bros is the fact that in arriving ata judgment,
the judge referred expressly to the Commission’s Explanatory Note as a source of authoritative
information—demonstrating influence of this document despite its non-binding nature. In 2008
in particular, case law thus helped develop the law on framework agreements in the UK: it

remains to be seen if this was an exceptional year for the development of the law in this area.

" 372]bid, para. 25.
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3.3.4 Framework Agreements in the UK: Conclusions

Where prior to 2006, no legislative rules on framework agreements existed in the UK, the 2006
Regulations implement the directive’s words verbatim; however, as we saw with competitive
dialogue in section 3.2, no legislation was introduced to apply the directive’s provisions to

contracts not covered by the directives,

The UK'’s spafse legislative provisions have been supplemented by national-level guidance and a
limited amount of jurisprudence. The influence of EU law on both the pre-and-post 2006
guidance is clear; there are direct cross-references to, where appropriate, the directive and
Commission guidance. However, in examining the UK case law, it was seen that the judgments in4
both McLaughlin and Henry Bros develop the law on framework agreements beyond what the EU‘

had stated about their operation at the time, particularly with regards to award criteria used in

staged, long-term procurement and the relationship between framework agreements and EU

remedies for procurement.
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3.4 The General Principles of Transparency and Equal Treatment in the UK

3.4.1 Introduction

In section 2.4, we saw that from the 1990s onwards, the CJ has used the general principles of
equal treatment and transparency to create new positive obligations for Member States; firstly,
by reading obligations into the directives that are not explicitly stated there, and secondly, by

inferring positive obligations from the TFEU, which traditionally has been understood to contain

only negative obligations.

The following section will consider the how, if at all, the UK regulator has responded to the

additional obligations stemming from the general principles of equal treatment and transparency

under the directive (section 3.4.2) and under the Treaty (section 3.4.3).
3.4.2 Contracts Covered by the Directives

3.4.2.1 Legislation

It has been observed in previous sections of Chapter 3 that the UK does not traditionally legislate
beyond what the directives require, and prefer instead to advise contracting authorities on
appropriate behaviour through guidance and policy. Itis thus uns;xrprising thatthe 2006
Regulations state the general principles of equal treatment and transparency (as required by the

2004 directive), but there are no additions made to UK legislation that can be attributed to the

CJ's use of the general principles under the directives.

3.4.2.2 Guidance

We have seen in earlier sections that the UK generally offers guidance to contracting authorities

on how to approach EU law obligations; however, as discussed with regards to competitive
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dialogue and framework agreements, this guidance generally focuses on supplementing EU

legislation with ‘best practice’ approaches.

Given that the CJ's case law on the general principles and their application to the directives has
thus far not led to a coherent regime of positive obligations for the Member States to follow, it is
understandable that the OGC has not (yet) attempted to determine how contracting authorities
have to behave; this does, however, mean that there is no specific OGC guidance that attempts to

anticipate the consequences of the equal treatment and transparency principles under the

directives.

There are a few mentions of the concepts of equal treatment and transparency in the OGC’s other
guidance, but these do not elaborate on the requirements very specifically. Asan example, the
competitive dialogue guidance (see section 3.2.4) states that the general principles “are
embodied most notably in a general requirement for public procurements of an appropriate type
and value to be advertised openly in the Official Journal of the EU. They should also be used as the
main guide to interpreting the meaning of more detailed requirements where there is any
uncertainty, including the new provisions for Co}npetiCive Dialogue.”373 This is followed by several
reminders to ensure “equal treatment” at various points of the process—such as confidentiality

* . of solution—but the guidance does not attempt to outline how such equal treatment can be

assured.

More helpful have been recent Procurement Policy Notes, which deal with the consequences of

. specific CJ cases; tHe most relevant one of thes'e is PPN 04/09, which discusses the consequences
of Lianakis and related cases on the publication of weightings and selection criteria.374
lnterestingly enough, this note itself does not reference the general principles at all; it discusses .
the need to pubhcxze welghtmgs and selectlon criteria if developed as if these are set

requlrements not linked to the general principle of transparency at all. Compared to guidance

n OGC 2008 (Competmve Dialogue, n 282).

374 0GC, “Procurement Policy Note 04/09" (April 2009), see mmmmmwu (last
accessed 1 November 2010). .
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available on, for instance, competitive dialogue, then, the OGC has not produced a significant

amount of material on the general principles and their application to the directives.

3.4.2.3 Jurisprudence

The UK courts have applied C] jurisprudence on the general principles for contracts covered by
the directives; particularly visible in recent years are the Lianakis and ATI judgments, which
require the publication of weightings and sub-criteria where they are used (see section 2.4.2).
The cases Henry Bros and McLaughlin, discussed in detail in section 3.3.3.2 on framework
agreements, and Letting International37s all concern disputes relating to award criteria applied in
a given contract—Lianakis, in fact, was cited in all cases as an authority for the need to publicise

weightings assigned to sub-criteria.376

Four other cases moved beyond the issue of how transparency requires the publication of sub-
criteria and relevant weightings, but nonetheless relied on the general principles in order to

determine what behaviour was required by EU law.

In Lion Apparel’”7, the court dealt with an application for interim measures, in anticipation of a
pending trial regarding the award of a contract for fire-proof garments for firemen. In the award
process, all tenderers were permitted to improve their original tenders on price, but not on
quality. The plaintiff, who scored poorly on quality, argued that this was contrary to equal
treatment as those who had scored poorly on price could improve their offers. However, the
court denied the application for interim measures; part of its reasoning was that a determination
that there had been no violation of equal treatment as all tenderers were treated equally with

respect to price (which they could revise) and quality (which they could not), and as the testing

375 Letting International Ltd v London Borough of Newham [2008] EWHC 1583 (QB).

376 Also of interest here are Lightways (Contractors) Ltd v North Ayrshire Council [2008] CSOH 91, where the judge
acknowledged that the applicant had a prima facie case to be tried on account of the defendant’s unclear scoring and
award mechanism system. Interim measures were, however, ultimately not awarded; and J Varney & Sons Waste
Management Ltd v Hertfordshire County Council [2010] EWHC 1404, where it was determined that following an invitation
to query a scoring mechanism by the contracting authority, there could be no violation of the principles of transparency
or equal treatment as no bidders did query the scoring mechanism; and the European Dynamics SA v HM Treasury [2009]

EWHC 3419 (TCC) case, wherein the plaintiff argued that the scoring or marking of tenders which led to the rejection of
their tender was non-transparent and resulted in unequal treatment.

377 Lion Apparel Systems Ltd v Firebuy Ltd [2007) EWHC 2179 (Ch).
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of the quality of the garments had proven to be expensive in the first round of tendering, not

allowing an improvement of quality was deemed to be a proportionate measure.37®

In Law Society v Legal Services Commission37%, the High Court concluded that a unilateral clause

for amendment of a contract, as long as advertised in the contract notices, would not violate the
principle of transparency, even if it could lead to widespread changes to the original contract
entered into with the bidder. The judge determined this on the basis of an assessment of C] case
law on the subject of transparency, citing judgments such as Telaustria and SIAC3®. This

decision, however, was overturned on appeal38?; it was there noted that C] jurisprudence382 was
not to be interpreted as unequivocally permitting amendment clauses, and that the one in the
dispute in question was so unlimited in breadth that it could not be deemed to be ‘transparent’.
Using a similar method of analysis, the Court of Appeal thus arrived at the opposite conclusion of
the High Court on the facts of this particular case—but did confirm that amendment clauses do

not necessarily violate the principle of transparency.

Another interesting case is ] B Leadbitter383, in which a contracting authority refused to consider
a tender because parts of it were submitted after the submission deadline, although the
submission deadline had been extended for another tenderer who experienced a power failure.
The court decided that as the extended submission deadline benefitted all tenderers, this was not
aviolation of equal treatment—however, accepting documents after deadline could violate equal

treatment. - - . . L ;

s

378 |n 2008, Firebuy sought for summary judgment on some of Lion Apparel's heads of challenge; equal treatment was
referenced again in this application, but summary judgment was not given in favour of Firebuy regarding equal treatment
on pricing information and deemed this fit to go to trial. {Lion Apparel Systems Ltd v Firebuy Ltd [2008) EWHC 122 (Ch).
379 The Law Society, R (on the application of} v Legal Services Commission & Ors [2007) EWHC 1848
380 Case C-19/00 SIAC Construction v Mayo County Council [2001] ECR 1-07725 '
+ 3R (Law Society) v. Legal Services Commission [2007] EWCA Civ 1264. See also P, Henty, "The dEClSIOn of the Court of
Appeal in R. (Law Society) v Legal Services Commission® (2008) 17 PPLRNA108. - -
.- 382 |n particular, Case C-496,/99 Commission v Succhi di Frutta SpA [2004] ECR1-03801, ;
+ 383 Although interestingly, as the missing submission was only pre-created case studies and did not materially alter or
improve the general tender, which had been submitted before the deadline, Richards ] concluded that accepting the late
tender here would not have resulted in unequal treatment - but the contracting authority was nonetheless, on account of

the general principle of equal treatment, permltted to re;ect the ‘late tender. See JB Leadb:tter& Co Ltdv Devon County
Council [2009] EWHC 930 (Ch). ,
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Most recently, Azam & Co3# discussed information obligations in light of the equal treatment
principle. In Azam, the contracting authority used two public media sources (a trade journal and
a website) to announce a submission deadline for invitations to tender, and then secondarily
contacted existing providers personally with a letter that did not itself state the submission
deadline, but did link to the website that contained this information. The plaintiffs maintained
that the equal treatment principle was violated as this process favoured readers of the trade
journal over existing providers who had received the letter; however, the court rejected this line

of reasoning as equal treatment merely required that the advertising was equally accessible, and

nothing precluded the plaintiff from accessing the website.

From the UK case law, we can see that ATI and Lianakis in particular have had a substantial

impact on national litigation procedures. However, the general principles under the directives
have also been used by the High Court to decide wholly unrelated cases; the judges are clearly

willing to apply the general principles to new situations, not yet considered by the CJ.

3.4.2.4 Contracts covered by the Directives: Conclus;'ons

In summary, the effect of the general principles on procurement covered by the directives is not
dealt with in UK legislation, but the various cases decided in the UK courts using the principles do
indicate that there is a growing awareness (at least in the judiciary) of the breadth of

applicability of the principles.

Alack of legislation is normally supplemented by OGC guidance in the UK, but it may be difficult
to provide generic guidance on a subject that continues to be advanced by case-law, especially
when the case law itself remains unclear and piecemeal. Lastly, regardless of method of
‘response’ to these principles chosen, the case law on the development of the general principles
may move forward too fast for either the legislature or the 0GC to follow up with appropriate

measures in a timely fashion. Given that fact, the courts’ proactive approach to using the general

39 Azam & Co v Legal Services Commission [2010] EWHC 960 (Ch)
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principles may be key in making sure the UK procurement regime remains compliant with EU

developments in this area.
3.4.3 Contracts Not Covered by the Directives
3.4.3.1 Legislation

The UK has not opted to supplement its legislation on procurement in any way so as to
incorporate the Telaustria family of jurisprudence into the national procurement regime. The
2006 regulations are silent altogether on below-threshold or excluded procurement, and there

are no separate pieces of legislation to deal with non-directive procurement.

3.4.3.2 Guidance

The OGC, however, has issued several guidance documents on the consequences of the CJ’s
jurisprudence in this area. First, even the general introduction to the 2006 Regulations
references the general principles and indicates that they require some degree of advertising to
demonstrate transparency. It adds that “this is in line with the UK objective of achieving value
for money in all public procurement—not just those covered by the EU Procurement directives”

and then refers to the Commission’s Interpretative Communication on contracts not covered by

the directive,385

More speciﬁcally, the OGC also issued Procurement Policy Information Note (PPN) 10/03,
addressing the “evolving EU case law on the need to give sufficient publicity to contracts below
the relevant thresholds or otherwise outside of the scope of the Public Procurement

directives”.3% The more recent PPN 03‘/06 discusses the Commission’s 2006 Interpretative

385 OGC, “Introduction to the EU Procurement Rules” (March 2008), see

. hup://www.ogc.gov.uk/documents/Introduction to the EU rules.pdf last accessed 1 November 2010.)
386 As stated in OGC, "Procurement lnformatlon Note 03/06" (July 2006), see i

g ent.pdf, last accessed 1 November 2010; the
ongmal guidance note, OGC "Procurement lnformatnon Note 10/03" (September 2003) is not available online anymore )
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Communication on procurement excluded from the directive38? and indicates what its main

consequences are for those procuring in the UK.

In paragraph 8, PPN 03/06 discusses the importance of foreign interest in a given contract in
determining whether or not (and if so, how much) publicity is needed. The PPN firmly places the
responsibility of determining whether or not ‘foreign interest’ exists on contracting authorities,
and states that this determination has to take place every time a procurement procedure is

started.

The PPN then encourages contracting authorities to use www.supply2.gov,uk, an online
procurement portal specifically geared at low-value procurement, for contracts that are not
subject to the procurement directives in order to satisfy any advertising requirements. It makes
this recommendation after considering the Commission’s suggestions on publication for low-
value contracts, observing that while the Interpretative Communication is not binding, it is based
on C] case law that has made a determination of positive obligations stemming from the Treaty.
As such, “it is likely that the [C]] would take account of the [Communication] in considering cases

and Member States choosing to ignore this guidance may risk infringement proceedings in the

future”.388

The PPN also generally notes that at central government level, all procurement practice is
generally expected to take place ‘competitively’, thus satisfying the Commission’s additional
requirements as stated in the Interpretative Communication.3® However, there are no central

government rules that require advertising of all contracts above a given value.

New government policy emerging in PPN 13/10, aimed at increasing transparency in national
procurement for accountability and value-for-money purposes, states that all central government
contracts of a value of over 10,000 pounds sterling which are advertised will be placed on “a

single website”, and from January 201i this policy will extend to all advertised contracts

%37 Commission, Interpretative Communication on contracts outside of the Directives (n 97).
388 PPN 03 /06 (n 386), para 13,

389 |bid, para 12,
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regardless of their value3% Recent information from the government confirms that this policy
only applies when contracts are already being advertised, but does not imply an advertising
obligation itself3%! Any policy to advertise all contracts of a given value as of now still originates
with individual government departments. A useful example of such a policy is the Ministry of
Defence’s, which has decided that all contracts of a value over 40,000 pounds should normally be '

advertised.3%2

What is the legal consequence of such a policy? As a general rule, policy does not produce

binding or enforceable legal effects; however, the UK courts have recentl}; considered the EU ‘
principle of legitimate expectations in the context of pub}ic procurement. In Azam & C0393, the
Court considered that despite there being no explicit statement in the procurement directives
that the principle of legitimatg expectations applied to procurement, there was no reason to not‘
oblige a contracting authority/~to act so as to not frustrate legitimate expectations.3%4 In the
current discussion, a generall); advertised MoD policy to advertise contracts above 40,000
pounds would create legitimate expectations—namely, that these contracts are in fact advertised.
However, the principle is not limitless—and if the MoD were to indicate that it will not advertise

- a specific type of contract, or stated that it would ‘normally’ advertise contracts above 40,000
pounds the principle would not create enforceable rights for contracting authorities.3% The
applicability of the principle to any department’s commitment to advertising low-value contracts

thus largely depends on how this commitment is phrased.

" e

3433 Jurisprudence

It can be observed that the CJ’s jurisprudence on contracts not covered by the directives has been -

cited on a regular basis in the UK courts. Telaustria, for example, has thus been cited as defining

- 3% OGC "Procurement Information Note 13/10” (June 20 10), see
.80V, ui n n i
9 9 last accessed 1 November 2010).
.39 ERG (0GC), “Gundance on Pubhshmg Tender Documents (September 2010) see
: uk/do ubli nde :

accessed 1 November 2010). '
392 Ministry of Defence, “Freedom of Information” (September 2010). See

i i (last accessed 1 November 2010).

393 Azam & Co (n 384).
394 1bid, para 32.
% ]bid, para. 39.
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the general principle of transparency in the cases McLaughlin, Letting International, and Law
Society, even though all these contracts were subject to the directives. There have recently also

been several cases dealing with contracts excluded from the directives more specifically.3%6

Federal Security Services?9? concerned a Part 1I B services contract that was awarded without an
Alcatel stand-still period. It was argued by the defendants that as the standstill provisions in the
2006 Regulations did not apply to Part Il B services, there was no obliga‘tion to provide for a
standstill when awarding those contracts; but the judge did not accept this argument, and instead
relied on the general principles under the Treaty (and the Commission's Interpretative
Communication’s interpretation of those, in brief) in determining that the contract had been
awarded in violation of EU rules on transparency. The decision-making process that Deeny ]
applied demonstrated significant awareness of the many ways in which the Telaustria
jurisprudence could affect procurement procedures; particularly, it emphasises that Telaustria

may not stop with a requirement to advertise but rather that the general principles could have far

wider consequences for contracts covered only by the Treaty.

The consequences of the general principles for below-threshold procurement were recently
considered in Chandler3®®. Here, the court demonstrated awareness of recent CJ jurisprudence
by indicating that the transparency requirement only applied to below-threshold contracts in the
event of cross-border interest. Interestingly, in considering how cross-border interest was to be
discovered, the court stated in para. 30 that: "we doubt whether the Court of Justice intended to
hold that cross-border interest had been shown beyond reasonable doubt.” The court thus
concluded that in the event there was a ‘realistic prospect’ of cross-border interest, the general

principle of transparency would require a degree of advertising.

3% In Law Society (n 379, 381) there was substantial debate on whether or not the contract in questxon concerned a
services concession before it was determined that the contract was subject

ede aISeCu ltySel Vlces Ltd v ChlefCOnStabl f S e ofNo, thEI I’ ’ € rce G' OUP Ltd 2009
397 F T 14 e for the I Ohce e V'C n

%% Chandler, R (on the application of) v Secretary of State for Children, Schools and Families [2009] EWCA Civ 1011.
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A further interesting case, Deane Public Works3#, actually concerned a utilities contract, but as it
fell below the threshold of the Utilities Directive it was only subject to the Treaty. The dispute,
however, did not concern cross-border interest issues, but rather what was meant by the concept
of projects that “must have been completed within the last five years” for the purposes of a pre-
qualification questionnaire. Morgan LC] considered the general principles of equal treatment and
transparency under the Treaty before stating that, “Although it is common case that the
advertising of the broject was sufficient to address any issue of discrimination on grounds of
nationality by reason of notification I consider that the Treaty obligations also apply to the
assessment and evaluation of the bids...”#% While this cannot be held to be indicative of a trend,
it is still striking that Morgan LCJ used the general principles to read a positive obligation into the

Treaty where the C] has not yet done so.
3.4.3.4 The Scottish Approach to the Telaustria Jurisprudence

As highlighted in the introduction to this thesis, Member States more generally have the
possibility to legislate or to set policy that goes beyond the explicit legal requirements of the .
directives. Section 4.1 discussed that how UK prefers to regulate by guidance, meaning that it is/

-unlikely that there will ever be add;tional legislation dealing with non-directive procurement
unless required by the EU.

<

" Scotland, which since 2006401‘:\has had its own procurement legislation, takes a different
approach Generally, the over;ap of the Scottish regulations with the UK regulations is so
sngmﬁcant that there is no need to discuss the Scottish regulations separately; however, unlike
the UK regulations, the Scottish ones do attempt to engage directly with the Telaustria family of -
‘cése law. Regﬁlation 8(2 ll).thus recites the main “principles” of Telaustria, by indicating that
when awarding contraéts not covered by the dir_ectives, contracting authorities must ensure “a

degree of advertising which is sufficient to enable open competition and meet the requirements

of the principles of equal treatment, non discrimination and transparency.”

39 Deane Public Works (n 275). K ‘ Co N S

400 [bid, para. 17, ° ' - :

401 As a consequence of the 1998 devolution of Scottish Parliament. For more details on this sublect see C. Boch, “The
Implementation of the Public Procurement Directives in the UK: devolution and divergence?” (2007) 17 PPLR 410,




It is worth questioning whether or not a restatement of unclear case law is a worthwhile addition
to legislation; Boch, in investigating the effect of this provision on procurement practice, found
that practitioners did not perceive the inclusion of sucha provision as providing any advantage—
“clients needed to be alerted about the existence of Community law obligations—whether or not
these were included verbatim in the Regulations—just as they had to be alerted about all the

other aspects of the Court of Justice case law that may affect the conduct of their procurement

operations”.402
3.4.3.5 Contracts Not Covered by the Directives: Conclusions

In summary, the application of the general principles to contracts subject exclusively to the
Treaty is not dealt with by legislation in the UK; the fact that the Scottish Regulations recite the

Telaustria case does not appear to help with the application of the principles as the obligations

stemming from them are not clear in Telaustria to begin with.

The existence of positive obligations under the TFEU is acknowledged by the 0GC, and it appears
that new central government adverfising requirements have as a partial consequence that the
Telaustria line of jurisprudence will be satisfied in practice. However, the CJ and the UK courts
have also, to a limited extent, demonstrated that the obligations stemming from the general
principle of equal treatment and transparency under the TFEU are not only advertising

obligations—at which point the role of guidance could continue to play a very important role in

the UK.

3.4.4 Conclusions

The UK has traditionally opted to curb the influence of EU law on national procurement practice
by implementing only that which is required and by not restricting contracting authorities in

their freedom to procure in any other way. It is thus relatively unsurprising that the UK has

402 [bid, p. 427.
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chosen not to legislative beyond what is currently required by the directives, despite a rapidly
developing case law on the general principles. Influence of EU law in legislation here is not

visible.

However, whereas in other areas of law, the lack of legislation is usually supplemented by
guidance, the OGC here has not issued a comprehensive guide like it has done for framework
agreements or competitive dialogue; various PPNs instead update on relevantlegal provisions
and practical requirements, with the majority of these covering developments regarding
contracts not covered by the directive. This approach may have been taken because this is such a

fast-developing and unpredictable area of law.

It is also worth stressing that while the comprehensive guides on framework agreements and
competitive dialogue offer ‘best practice’ approaches in the context of a discussion of what is
permitted and required by relevant EU rules, most of the PPNs on transparency and advertising
do not reference EU law at all. PPN 03/06 specifically considers the relevant EU jurisprudence,

but the more recent guidance focuses on transparency in a more general sense.

: What we can observe is that the courts play a very important part in developing national law on
the general principles. In the past few years, there have been at least 5/separate ruiings that
' demonstrate the potentially limitless consequences of the CJ's inference of additional positive
obligations from the general principles—even, such as in Federal Security System, in scenarios
where the C] itself has not yet commented on the role of equal treatment of transparency. The
significant numbers of cases are particularly striking when it is considered that the UK does not
see more than ten procurement cases per year on average; it can thus be stated that the CJ's

jurisprudence on the general principles of equal treatment and transparency has had a significant

" impact on the reasoning and workload of the UK courts.
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4. PUBLIC PROCUREMENT IN THE NETHERLANDS
4.1 Developments in Dutch Public Procurement Regulation

4.1.1 Introduction

This section will discuss the development of public procurement regulation in the Netherlands
from the 1970s onwards. The section will describe the ‘historical’ approach taken to public
procurement regulation in the Netherlands, and will highlight the specific changes that occurred

in national policy as the EU increased its procurement regulation through the directives and case

law.

This section will support the later discussion of how the 2004 directives and important CJ
decisions have been approached by the Netherlands. Generally, the section aims to provide a
consolidated overview of the current public procurement regulation setup in the Netherlands

and also highlights current proposed changes to the regime.

4.1.2 Prior to the 1970s

Public procurement regulation has existed in the Netherlands since 1815, when by royal decree it
was decided that all works and supplies contracts of a value above 500 guilders would be
procured ‘publically’, which is to say, openly and competitively.#03 This commitment to purchase
publically was repeated in the 1927 Comptabiliteitswet (public expenditure ‘Accountability
Law’), with an increased threshold of 2500 guilders.4** The commitment did not amount to a

. significant ‘public’ procurement in practice, however, as many government departments could
apply for exemptions to ‘procuring publicly’ via the second part of Article 33 of the 1927
Comptabiliteitswet.405 By 1976, there were no exclusively national laws left in the Netherlands

that referred to public procurement, as the 1976 revision of the Comptabiliteitswet led to the

N

403 Koninklijk Besluit (KB) of 1815.
404 Comptabiliteitswet 1927, Article 33 (Staatsblad 259, 1927).
405 G, W. van de Meent, Overheidsaanbestedingen: de EG-rechtelijke context (Kluwer: Deventer 1995), p. 180.

123



scrapping of Article 33, out of recognition that it was not adhered to in practice. Public
procurement at that time was no longer regulated through legislation at either central or lower

government level.
4.1.3The 1970s

By the tirﬁe the first EU directive was published in 1971, a conscious choice appears to have been
made to regulate central government procurement separately from local/provincial government.
As actual legislation emerged in the 1970s (primarily in response to the new EU requirements),
we see that the Netherlands perceived central government obligations quite differently from
those of the ‘lower governments’, and was primarily concerned with establishing a compliant

regime for central government.

The provinces, local governments, and waterworks were notified of the 1971 Works Directive
through a circular4é distribufed by the Ministry of the Interior in July 1972, which (similar to the
UK circulars regarding the EU directives) had no legally binding value in the Netherlands.#%7 It .
took 5 years for this circular to be replaced by a binding law that implemented the directive for
non-central government. Central government departments, on the other hand, were obliged by .
law to adhere to the EU directives from 1973 onwards, when an algemene maatregel van bestuur
(general Order in Council)#8 based on the 1927 Comptabiliteitswet was adopted. The AMvB
made a;ihere'rlce to the EU rules both obligatory and legally enforceable by contractors in the

regular court system.403

As we saw in section 2.1.4.1, there are two possible ways to comply with the EU requirements for
a implémenﬁng directives. - Historically, the Dutch method of implementation can be contrasted

with the approach taken in the UK and France, where the choice was made to transpose the

406 Circulaire F.V.72/U 559,

47RN. Brummelkamp, “E.E.G.-regels voor de overheldsopdrachten voor de ultvoenng van werken” (1978) 15 Bouwrecht
* 533,p.535. :

408 An AM.v. B. isa legany binding decision that exists to further execute the requirements of a law—in the case of public
procurement, to elaborate on the requirements of Article 33 of the Comptabiliteitswet.

409 Besluit aanbesteding van werken 1973 (Staatsblad 1973, 202). It should also be noted here that although
procurement disputes could be resolved by district courts, only one case was ever decnded bya regular court prior to
1986 (when the courts lost jurisdiction). (HR 31 mei 1985, AB 1985, 480).
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directives into national legal instruments; the Dutch Order in Council (entitled Besluit
aanbesteding van werken 1973 (BAW)), on the other hand, referred readers to the original
directives and any subsequent revisions of those directives. However, the Order in Council went
beyond the requirements of Directive 71/305/EC and made the procurement of all works
(including those excluded from the directive itself) subject to the directive’s procurement

procedures.410

While this Order in Council was drafted, the Ministries of Transport, Public Works and Water
Management, Defence, and Housing and Spatial Planning#1 joined together to set up rules that
they would bind themselves to when procuring works both above and below the thresholds set
in the 1971 directive. The resulting Uniform Aanbestedingsreglement 1972 (UAR, ‘Uniform
Procurement Regulation’) was a policy agreement between these “Construction Departments”
(so called as they were responsible for procuring most central government infrastructure). The
aim of the UAR 1972 was to apply consistent rules to all works procurement by these
departments. When the BAW was drafted in 1973, it was decided that the UAR 1972 would

further apply to all central government bodies, as a supplementary set of national rules to be

followed during public procurement procedures.

Under this new regime, four separate procurement procedures (defined in the BAW) were
available to government départments; these procedures would be administered and adjudicated
in a predetermined way (set out in the UAR 1972). Alongside the award procedures found in the
1971 Works Directive—open, restricted and negotiated—the BAW also recognized the

possibility of direct award for below-threshold works and other works contracts not regulated by
the directive. The UAR regulated the operation of the procedures in practice as well as how any
conflicts about the procedures would be resolved, and in what arena.#12 The Dutch government

did not treat it as an implementing measure#13, but in practice it acted as one—the UAR actually

410 E. Pijnacker Hordijk, “Tenuitvoerlegging van de nieuwe EG-richtlijnen inzake overheidsaanbestedingen binnen de
Nederlandse rechtorde” (1992) 2 Bouwrecht 101.

411 Now known as the Ministry of Housing, Spatial Planning and the Environment.

412 ] the 197? UAR, this was always the court system; from 1986 onwards, however, UAR-governed contracts would be
under the jurisdiction of the Council of Arbitration for Construction Firms (see section 4.1.6).

413 Meaning, the Dutch government did not report it (or any of its subsequent replacements) to the Commission as an
implementing measure for any of the Works directives.
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contained the procedures that were to be followed when procuring contracts covered by the
directive, as well as supplementary procedures for procurement not covered by the directive
(such as direct award). The BAW and the UAR 1972 exclusively made up central government

procurement regulation until 1979, when the 1977 Supplies Directive was implemented.

The Works Directive was not legally implemented for non-central government until 1977,
Rather than through an Order in Council, the procurement practices of 'lower government’
bodies were regulated by a separate act of parliament: Wet aanbesteding van werken lagere
publieksrechtigelijke lichamen 1977 (“Walapuli”).414 Both the BAW and the Walapuli
implemented the directive’s content by reference; and implementation by reference was again
used to implement the 1977 Supplies Directive, which was implemented in the form of an act
(Wet overheidsopdrachten voor leveringen van produkten 1979415) that ‘redirected’ the user to
the Supplies Directive itself. 'i‘he 1979 Supplies Act, however, did ensure that the EU directive’s
rules on awarding supplies contracts could be enforced by contractors in the regular court

system.416 Interestingly, the 1979 Act was never linked to the UAR (which remained exclusively

concerned with works contracts).

4.1.3.1 Criticism of the BAW and the Walapuli

Some commentators throughout the 1980s and 1990s noted problems with the approach taken
in the design of both the BAW and the Walapuli.#1? They questioned whether implementation by

reference was an appropriate implementation method for the EU procurement directives.
) & )

[

414 Wet aanbesteding van werken lagere publiekrechtelijke lichamen 1977 (Staatsblad 1977, 669).
+ 415 Wetvan 13 juni 1979 (Staatsblad 1979, 334), houdende regelen voor het plaatsen van overheldsopdrachten voor
leveringen van produkten,
416 Piinacker Hordijk 1992 (n 410), p. 113. Pijnacker Horduk et al (n11),p.2, indicate that thxs law had very little i 1mpact
on Dutch procurement practice.
417 See, among others, Pijnacker Hordijk 1992 (n 410) p. 100; P. Glazener, E. Pijnacker Hordijk en E. van der Riet,
Application in The Netherlands of the Directives on Public Procurement (1990) 4 SEW 194, 199; van de Meent (n 405),
" chapters 7 and 8; E. Manunza, Effectiviteit van de communautaire regelgeving inzake overheidsopdrachten voor de
uitvoering van werken, een evaluatie van de openstelling van de markt voor overheidsopdrachten voor de uitvoering van
werken in het licht van het gelijkheidsbeginsel: juridische aspecten en praktijk (1993) rapport Transferpunt Vrije
Universiteit Amsterdam. )
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However, most of the criticism was not geared generally at implementation by reference, but

rather at the way the Dutch government approached this technique.18

Criticisms#19 geared at the Dutch approach to implementation by reference have related firstly to
the legibility of the Dutch law: as it referenced the directives by article number without any
further explanation, and did not annex the directives to the national law. Secondly, what rights of
enforcement existed was also not specified in the early Orders in Council; this meant that even

where the directives’ rules could be legally enforced, this was not clear to contractors consulting

the national law.420

However, commentators did also complain about the lack of flexibility offered by implementation
by reference more generally. As we saw in section 2.1.4.1.3, the general drawback to
implementing by reference is that it does not permit changes to the text in the directives. In the
Netherlands, it was perceived as problematic that the national ‘laws’ could not respond to
changes that were broughtabout by case law unless these result in changes in the directives
themselves#*2!, and that unclear elements of the original directive could not be clarified in
national law. 422 Only this point cannot be compensated for by ‘proper’ implementation by
reference; but as section 2.1.4.1.3 noted, clarification is only a benefit of implementation by

transposition when it is done correctly.

Unofficially, it has become clear that the Dutch government did not want to transpose the
directives because it feared doing so incorrectly.423 Critics of this attitude, however, indicate that
this in essence is simply moving the location of the problem from central government (who have

to interpret if transposing) to the court system (who have to interpret if cases arise as a

;l:);)enmark, for instance, was perceived to implement by reference in an effective way; see Arrowsmith 1998 (n10),p.
419 See (n 417) for sources of the criticism; in most detail, see van de Meent (n 405), p. 209, who also notes that in 1992
the Minister of Economic Affairs noted that the Orders in Council would be difficult to read for the Dutch, but that '
foreigners would profit from the fact that the only relevant law was the Directives themselves. [Tweede Kamer,
Handelingen 11, 1992-1993, p. 52 3783 ’

420 The UAR 1972 did refer to the possibility of conflict resolution in national courts, but was not presented as an

implementing measure to the Commission and as such cannot contribute to the ‘correct’ implementation of the Di
421 Van de Meent (n 405), p. 210. P Fithe Directives.

" 422 Pijnacker Hordijk 1992 (n 410), p. 100
423 Van de Meent (n 405), p. 210.
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consequence of the ‘failings’ of the directives), and is not an ‘acceptable’ reason for not

transposing the directives into the national legal order.424

4.1.3.2 Criticism of the UAR 1972

Significant criticism also concerned the UAR 1972425, which contained the substantive content of
the directive’s award procedures, but was not intended to be an implementing measure

according to the Dutch government.426

Problematic here was the fact that the legal character of the UAR 1972 was solely determined by
which contracting authority applied it; for central government, the UAR 1972 was a generally
binding regulation*??, but for non-central government it had the character of a ‘ministerial rule’
(which does not have a legally binding or enforceable character).42® The UAR 1972 and its
successors have also been termed as a “standard procedure” or “a set of pre-contractual
conditions”, which again suggests that their content is of a non-binding legal value when

voluntarily applied.#??

In practice, however, agreement by two parties to apply the UAR 1972 to a contract is treated by .
the Dutch courts as amounting to a civil law contract, and the terms of the UAR 1972 are

mutually enforceable in practif:e. There appear to thus be no practical disadvantages to the fact -
that its legal character differs ‘t')etween‘ central and non-central government.43¢ That said, the
likelihood that this Dutch Iega} construct was incomprehensible to foreign contractors is one of

the main reasons that critics objected to Dutch approach taken to procurement regulation.431

424 1bid, p. 211 :
425 As well as the subsequent UAR 1986, UAR- EG 1991, and ARW 2004 and 2005.
426 Van de Meent (n 405), p. 185.
421 This was affirmed by the Dutch High Court in HR 31 mei 1985 (n 409) where the court noted that the UAR galned its
binding legal character through its application via the BAW.
428 Van de Meent (n 405), p. 213. He indicates that in the event of voluntary application, it is (technically) necessary to
make a mutual commitment to abide by the contents ofthe UAR.
429 Pijnacker Hordijk et al (n 11), p. 28 ‘ - :
' 43 This was particularly the case for cases adjudicated by the Raad van Arbitrage voor de Bouwbedrijven (see below),
which concluded that the UAR was even enforceable by one bidder against another bndder (RvA 1 augustus 1989, nr,
.14.011, BR1990 p. 63).
431 See Pijnacker Hordijk 1992 (n 405), p. 101, ‘ St




4.1.4 The 1980s

Despite criticism, the regime that was established in the 1970s was updated throughout the
1980s, but not changed. The UAR 1971 was replaced by the UAR 1986; like its predecessor, it

was not made mandatory on any non-central government bodies.

It has been noted, however, that the 1986 UAR was significantly more detailed in its procedural
requirements relating to award procedures than the 1972 UAR was.#32 More importantly, in
1986 there was for the first time an explicit mention of how bidder review of procurement
contracts would take place ﬁnder the UAR. Article 41 of UAR 1986 allocated the review of all
procurement procedures covered by the UAR to the Raad van Arbitrage voor de Bouwbedrijven
(“RvA”", Council of Arbitration for Construction Firms). The RvA is an arbitral council which

settles disputes between parties in a legally binding fashion without involving the traditional

judicial process.

We can contrast the Dutch approach here to the UK and French approach to conflict resolution,
where courts have always reviewed procurement award procedures. In the Netherlands, instead,
a mixture of judicial and non-judicial review existed—disputes all central government contracts
and all non-central government contracts where the UAR 1986 was voluntarily applied
governments were ‘settled’ by the RvA. For all other contracts, and prior to 1986, review was
undertaken by the Arrondissementsrechtbank (District Court), which is the Dutch national court
of firstinstance dealing with civil, criminal and administrative law.433 In the national court as
well as the RvA, the remedies of interim measures, set aside, and damages were historically

available to aggrieved bidders; consequently no new national legislation was drawn up to

implement the 1989 Remedies Directive.434

432 Pijnacker Hordijk et al (n 11), p. 2.

433 Following a terminological review of the court system in the Netherlands in 2001, Arrondissementsrechtbank has
been replaced by the word “rechtbank” (court).

434 For a detailed 9verview of the Dutch procurement remedies system prior to the 1990s, see E. van der Riet,
“Rechtsbescherming voor aannemers onder het Europese aanbestedingsrecht” (1992) 2 Bouwrecht 117,
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By granting the RvA jurisdiction over most procurement disputes, the 1986 UAR had a
substantial impact. The RvA was considered to be both cheaper and more accessible, and as it
gained the jurisdiction over procurement cases, a new field of procurement case law quickly

developed.
4.1.5The 1990s

In the early 1990s, the BAW was amended to refer to the 1989 directives. The remaining Dutch
sources of public procurement (including the 1979 Services Act), however, were left unchangea.
One commentator noted that following 1991, the Dutch procurement regulation was nearly
incomprehensible—the BAW by then complied with the 1989 consolidated directives, but the
UAR 1986 (the directive’s procedural rules) was left untouched.#3$ Instead, further
fragmentation was created by the development of a special UAR applicable to contracts covered

by the EU directives: the UAR-EG of 1991. By the time the 1993 directives were published, the

Dutch procurement regulatory regime was a mess: there were now four separate legally binding
documents applicable to central government—and, in an odd contrast, still only a single binding

‘reference to EU law applicable to non-central government.

The Dutch government appéars to have viewed the arrival of the 1993 consolidated directives as
an opportunity to ‘clean up’ tbe Dutch procurement regulation. In 1992, the government
px}esentéd aproposal for a new 'implemgntation strategy’ to the Dutch parliament. The proposal
’ ,sﬁggested the adoptionofa ggneral framework law (known as the “Raamwet), and two adopted
-general Orders in Council to be based on this law. The first of these Orders in Council would
concern the Utilities Dire;tive;Besluit aanbestedingen nutssector, BAN—and the second—

Besluit overheidsaanbestedingen, BOA—would implément the three public sector directives.

The purpose of the revision was twofold. Firstly, the setup of the Raamwet would ensure that all

current and future procurement-related EU rules would be implemented under one banner.436

435 |bid, p. 102, : o et
436 Preamble of the Raamwet. -




The separate regime for lower governments would thus disappear with the introduction of the-
two general Orders in Council. Secondly, existence of the Raamwet would lead to a faster
implementation of the EU rules in the Netherlands, as all updated directives and other measures
could be implemented through Orders in Council (which require minimal consultation with

parliament).

Both the Raamwet and its two Orders in Council came into force in 1993, with the provisions of
the BOA dealing with supply and works coming into force in 1994. The BOA and the BAN still

implemented solely by reference to the original directives, as all previous Dutch implementing

measures had done.

Despite being an improvement, the arrival of the Raamwet did not solve the complexity of Dutch
procurement regulation immediately. For instance, the arrival of the Raamwet did not eliminate
the existence or applicability of the BAW or the UAR-EG. It took until 2001 for the relevant
provisions of the BAW (which, most significantly, also applied procurement procedures to below-
threshold works contracts) to be replaced by an updated document called Beleidsregels 2001.
The Beleidsregels 2001 applied the important BAW rules, but only to the three government
departments that conceived of them and signed them, thus leaving most of central government

without an obligation to purchase competitively below the directive's thresholds.437

Similarly, the UAR-EG existed alongside the BOA and the BAN but in some respects contradicted
it, as it was based on earlier versions of the directives. The Dutch government opted to deal with

this by giving the UAR-EG the title of ‘supplementary regulation’, which would apply only insofar

that it did not conflict with the BOA and BAN rules.438

This situation was further complicated by the introduction of several other Dutch laws which
made it obligatory for certain types of contracts to be procured in a specific way. An example of

this is the Wet Personenvervoer (Law on the Transport of Persons) 2000, which contains

437 These are the same departments that drafted the UAR 1972 (n 411), henceforth known as the Co i

C ) nstructio
Departments. The Be.lexdsregels 2_001 also obliged the Construction Departments to apply the UAR-EG and lthr; UAR 2001.
438 Nota van Toelichting op Besluit tot wijziging van het Besluit overheidsaanbestedingen (Staatsblad 1994, 379),p.9.
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detailed procedures to be followed when procuring a public transportation conf:ession.439 A
more far-reaching example is the Wet BIBOB*%, which applies additional policy guidelines for
procurement in the IT, environment, and construction sectors. These policy guidelines explicitly
restate the grounds for exclusion of service providers in these three sectors that could also be

found in the 1993 directives.44

However, the Dutch government thought it had adequately restructured national procurement
regulation in the 1990s. The Raamwet and its Orders in Council were perceived to be an
adequate form of implementation; the remedies available in the courts and before the RvA were
thought to eliminate the need to implement the Remedies directive; and there was no pressure
from either the Commission or national contractors to revisit the regime, however complicated it

was.

4.1.6 The Early 2000s

In 2001, the former head of a construction firm leaked a story to the Dutch press detailing the .
tremendous amount of cartel-forming and negotiation among bidders that dominated Dutch
construction procurement. Years of accounting audits were falsified and backed up; and
approximately 600 construction firms were implicated in the scandal.#42 While the primary
blame was placed with a lack of whistle-blowing among procuring authorities and other
members of government {(who were gene;'ally aware of the practices), the Parliamentary Enquiry
on Construction Fraud which followed these findings also found fault in Dutch public

. procurément policy itself, which was deemed non-transparent and ineffective due to lax

" enforcement.#43 Particular blame was placed with éhe RvA, which was perceived to be too

‘friendly’ towards the construction industry.#4* Only after the Parliamentary Enquiry did the

439 Pijnacker Hordijk etal (n11),p. 26. ‘ '

440 Wet Bevordering Integriteit Beoordelingen door het Openbaar Bestuur (BlBOB) (Staatscourant 2004, 40)

44 For a detailed discussion, see Pijnacker Hordijk et al (n 11), p. 279 onwards. * )

442 Enquéte Bouwnijverheid, “De Bouw Uxt de Schaduw” (Tweede Kamer 2002-2003, Kamerstuk 28.244 nr 6, 12
December 2002), at 3.6..4

443 [bid, at 2.4.1 onwards,

444 1t is unclear whether or not the RvA was, in fact, aware, and furthermore difficult to state what it could have done
about the situation had it been aware, given that it had jurisdiction over individual cases but not the entire construction
" sector. For criticism of this approach, see E. Pijnacker Hordijk, “Aanbestedingsrecht na de Parlementaire Enquéte
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Netherlands start considering the creation of a more elaborate procurement regulatory regime
that would cover both directive and below-threshold procurement for all government

departments.

However, radical changes to Dutch procurement regulation have not as of yet taken place.
Instead, the existing regime from the 1990s has been updated several more times. First, the 1986
UAR was replaced by the UAR 2001445, which aimed to cut the costs of procurement procedures
and also put a stop to price-fixing practices in the construction sector that had been declared
illegal by the Commission and the CJ in 1996.44¢ Finally, in 2004, both the UAR-EG and the UAR
2001 were replaced by the Aanbestedingsreglement Werken 2004 (ARW, Procurement

Regulation for Works 2004), one single document that contained rules for both works contracts

covered by and not covered by the directives.

Simultaneously, the Beleidsregels 2001 were replaced by the Besluit Aanbestedingsreglement
2004, which bound the Construction Departments*? of the central government to the application
of the ARW 2004. What was interesting about the ARW 2004 is that the College bouw
ziekenhuisvoorzieningen (College for Hospital Building and Supplies) also made its application
mandatory for all entities listed in the Wet ziekenhuisvoorzieningen#® (Act Hospital Building and
Supplies). All other government departments, local or central, retained the option to apply the
ARW 2004 to their works contracts, but as has traditionally been the case, there were been no

mandatory rules in place for their below-threshold works procurement.

Bouwnijverheid”, Chapter 9 in M. Van den Berg (ed), Hoofdstukken Bouwrecht: Aangenomen Werk (Tjeenk Willink: Den
Haag 2003). - o

45 UAR 2001 (Staatscourant 2001, 113).

46 See the Explanatory Note attached to the UAR 2001; it states that certain CJ-enforced opinio issi
g ns of the
necessitated a revision of the UAR 1986, - P Commission

7 In 2004, the Ministry of Agriculture/Nature/ Foocgl Quality (LNV]) joined the previous three Construction D
#8 This law has since been repealed. The law in force at the time of the circula o rsLarLments,

(Staatsblad 2005, 320) r was Wet ziekenhuisvoorzieningen (2002)
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4.1.7 The Current Regime

Central Government Non-Central Government

Above Threshold RAAMWET 1993: with Orders | RAAMWET 1993: with Orders
in Council BAO and BASS, in Council BAO and BASS
which copy out the Optional: ARW 2005
directives

For 4 ministries and hospital
construction: ARW 2005,
which contains rules in the
directive and rules for

works contracts not covered
by the directives

Below Threshold In general: NONE NONE

For 4 ministries and Hospital | (Voluntary ARW 2005 & own
Construction: ARW 2005 regime possible)

Table 4.1.7 - Current Legislation Applicable to Public Procurement in the Netherlands

Despite existing ambitions to revise the setup of Dutch procurement regulation, the 2004
directives were implemented through Orders in Council set in the 1993 Raamwet. This is largely
because the results of the 2001 Parliamentary Enquiry were published only shortly before the

. announcement of the 2004 EU directives, and there was not enough time to design and enact a
new law (which would have needed approval from both houses of parliament) prior to the 2006
.. implementation deadline. “The choice was thus made to comply with the EU implementa