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Abstract 

This thesis examines the important question of whether or not Islamic law and 

international human rights are compatible and whether Muslim States can comply with 

international human rights law while they still adhere to Islamic law. The traditional 

arguments on the subject are examined and responded to from both international human 

rights and Islamic legal perspectives. The thesis formulates a synthesis between two extremes 

and argues that although there are some differences of scope and application, that does not 

create a general state of dissonance between Islamic law and international human rights law. 

It is argued that the differences would be easier to address if the concept of human rights 

were positively established from within the themes of Islamic law rather than imposing it as a 

concept alien to Islamic law. To avoid a simplistic generalisation of the arguments, each 

Article of the international bill of rights (ICCPR and ICESCR) and some relevant articles of 

the Convention on the Elimination of all Forms of Discrimination against Women are 

analysed in the light of Islamic law. The thesis theoretically engages international human 

rights law in dialogue with Islamic law and then evaluates the human rights policy of modern 

Muslim States within the scope of that dialogue. The State Practice of six Muslim States is 

examined as case studies to establish the arguments of the thesis. The thesis concludes, inter 

alia, that it is possible to harmonise the differences between Islamic law and international 

human rights law through the adoption of the margin of appreciation doctrine by 

international human rights treaty bodies and the utilisation of the Islamic law doctrines of 

magäsid al-shari `ah (overall objective of Shari `ah) and maslahah (welfare) by Muslim 

States in their interpretation and application of Islamic law respectively. It is asserted that 

Islamic law can serve as an important vehicle for the enforcement of international human 

rights law in the Muslim world and recommendations are advanced to that effect in the 

conclusion. 
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Glossary 

Addlah: Justice. 

Adät: Custom. 

Add: Solitary Hadlth transmitted through a single chain of individuals. 

Amr bi al-ma `rüf wa nahy an al-munkar: The Islamic public order principle of commanding virtues 
and prohibiting vices. 

Asir: Prisoner. 

Bay `ah: Pledge of allegiance. 

Bayt al-mäl: State treasury. 

al-Birr: Goodness, Righteousness. 

Darürah: Necessity. 

Darüriyyät: Indispensable benefits or rights - comprising of. Life, Family, Property, Intellect and 
Religion. 

Dhimmi: Non-Muslim citizen of the Islamic State. 

Diyah: Blood-Money - Compensation for murder of injuries. 

Faskh: Judicial annulment of marriage. 

Fatwd: Legal or religious opinion by a qualified Islamic jurisconsult. 

Fiqh: Islamic Jurisprudence. 

Habs: Imprisonment. 

Habs Ihtiyäti: Preventive detention pending investigation of a crime. 

Hidänah: Child custody and care. 

Hadith: Saying; Traditions of the Prophet Muhammad. 

Häjiyyät: Necessary benefits or rights; - Comes next in line to Darüriyyät. 

Hakim: Law Giver. 

Haqq: Right. 

Haqq al- `afw `an al- `ugabah: Right of clemency from punishment; Amnesty. 

Haqq Allah al-khälis: Special right of God 

al-Hugüq al-Fitriyyah: Natural right; Fundamental right. 

Hibah: Gift. 

Hiräbah: Highway robbery; Brigandage. 

Hisbah: Public order. 

Hudüd: " Limits; The fixed punishments for certain crimes under Islamic law. 

Hukm: Legal ruling; Injunction; Decision. 

Hugüq: Rights. 

Hugüq Adamiyyin: Rights of humans; Private rights; Human rights. 

Huqüq al-Ibäd: Rights of servants (of God) i. e. Rights of humans; Private rights; Human rights. 

xi 



Hugüq al-Insän: Rights of human beings; Human Rights. 

Hugüq Allah: Rights of God; Public Rights. 

Hurriyyah: Freedom; Liberty. 

Ibäd: Servants (of God). 

Ibäddt: Acts of worship. 

Ihsän: Benevolence; Goodness 

Ijmä': Islamic legal consensus. 

Ijtihäd: Juridical reasoning of a qualified Islamic legist. 

Insäniyyah: Humanity; Humaneness; Civility. 

Isnäd: Chain of narrators of Hadith. 

Istihsän: Juristic preference. 

Istishdb: Legal presumption of continuity of a state until contrary is proved. 

Istisläh: Welfare; Benefit. 

Jähiliyyah: Ignorance. 

Kafdlah: Guardianship. 

Karämah: Honour; Human Dignity. 

Khiläfah: Representation; Rule by representation. 

Khiyär al-Bullig: Option of puberty. 

Khiyär al-Taläq: Option of divorce. 

Khul': Divestiture; Discharge of marriage initiated by the wife. 

Madhhab: School of thought. 

Ma'rüf Virtue. 

Mahküm alayh: Subject of the Law. 

Mahküm fih: Object of the Law. 

Mahr: Dowry; Marriage endowment (in cash or service) paid by the husband to the wife. 

Mahram: Unmarriageable male relation of a Muslim woman. 

Magäsid al-Shari `ah: Overall Objective of the Shari 'ah; Object and purpose of the Shari `ah. 

Mas'üliyyah: Responsibility. 

Maslahah: Welfare; Benefit. 

Maslahah Mursalah: Public Interest. 

Maslahah Wahmiyyah: Dubious welfare; non-genuine welfare. 

Mazälim: Complaints tribunal; Court of grievances. 
Mu `ämalät: Social intercourse: Inter-human relations. 

Mubära'ah: Dissolution of marriage by mutual/bilateral agreement of the couple. 
Mufti: Islamic jurisconsult. 

Muhtasib: Public order officer. 

Muhtasibün: Public order officers. 
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Mujtahidün: Islamic legists competent enough to formulate independent legal or theological opinion 
based on the sources and methods of Islamic law (Singular: Mujtahid). 

Muräfa `ah: Defence; appeal; legal proceedings. 

Musäwäh: Equality. 

Musta'min: Safe alien: Non-national of the Islamic State who enjoys safe conduct in it. 

Mutaw `ah: Religious Volunteers 

Naqd al-Hakim: Governmental criticism: governmental censorship. 

Nasihah: Admonition; Advice. 

Naskh: Abrogation. 

Qadä': Judgement. 

Qadhf. Slanderous accusation (of adultery or fornication). 

Qädi: Judge. 

Qädi al-Qudät: Chief Justice. 

Qisas: Retaliation. 

Qawämün: Guardians; Protectors; Defenders. 

Qiyäs: Legal analogy. 

Rajm: Punishment by stoning. 

Riddah: Apostasy. 

Sabb Allah aw Sabb al-Rasül: Reviling God or reviling The Prophet; Blasphemy. 

Sadagät: Charity; Voluntary Alms. 

Sahib al-Mazälim: Complaints officer; Ombudsman. 

Sariqah: Theft as defined under Islamic law. 

Sharb al-Khamr: Wine-drinking. 

Shari `ah: The Right Path; Qur'an and Sunnah. Source of Islamic Law. 

Shürd: Consultation. 

Siyäsah Shar `iyyah: Legitimate governmental policy based on the Shari `ah. 

Sunnah: Practice; The Practices of Prophet Muhammad. 

Ta ̀ äwun: Co-operation. 

al-Täbi'ün: The early Muslims who met the era of the Prophet's Companions but not that of the 
Prophet himself. 

Tadry: Islamic legal principle of gradualism. 

Tafwid al-Taläq: Delegated repudiation of marriage. 

Ta 7iq al-Taläq: Suspended repudiation of divorce. 

Ta ̀ zir: Discretionary punishment under Islamic law. 

Tahsiniydt: Improvement benefits or rights; - Comes next in line to Häjiyydt. 

Takhayyur: Eclectic choice (Movement between the schools of Islamic jurisprudence). 

Taglid: Conformism; Blind following of a juristic view. 
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Tagnin: Codification. 

TashrI `: Legislation. 

`Ulamä': Traditional Islamic scholars. 

Ummah: Community (Nation). 

`Urf Custom; Usage; Practice. 

Zakät: Annual obligatory alms (tax) payable by Muslims in favour of the indigent. 

Zinä: Adultery/Fornication. 
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CHAPTER 1 

Introduction 

INTRODUCTORY REMARKS 

International human rights is the most popular theme today that cuts across every aspect 

of modern international law and influences almost every aspect of modem international 

relations. It is an important objective that permeates all the other purposes of the United 

Nations (UN). 1 Almost every regional inter-governmental organisation today also 

acknowledges the idea of human rights. The protection of human rights has thus become a 

powerful tool of internationalism that pierces the "sacred" veil of State sovereignty for the 

sake of human dignity. The universality of human rights has also been regularly reiterated 

since the adoption of the Universal Declaration of Human Rights (UDHR) in 1948.2 

Despite its popularity and universal acceptance however, opinions still differ 

considerably about the conceptual interpretation and scope of human rights. As observed by 

Weston, "(t)o say that there is widespread acceptance of the principle of human rights on the 

domestic and international plane is not to say that there is complete agreement about the 

nature of such rights or their substantive scope". 3 This has generated the paradox of 

universalism and cultural relativism in international human rights discourse. 4 The conceptual 

differences are neither meaningless nor trivial but emanate from the complexity and diversity 

' See Article I of the UN Charter on the Purpose and Principles of the UN. 1 UNTS, p. xvi. The UN Secretary General also 
reiterated in his Statement to the 55`h Session of the Commission on Human Rights in 1999 that human rights is "at the heart 

of every aspect of our work and every article of our Charter" (i. e. the United Nations Charter). See UN Doc. SG/SM/99/91 
of 7 April 1999. Par. 3. 
2 Adopted by UN General Assembly Resolution 217A(III) of 10 December 1948. Both the Proclamation of Tehran [UN 
Doc. A/CON. 32/41at3l(1968)] after the 1s` World Conference on Human Rights in Tehran in 1968 and the Vienna 
Declaration after the 2"d World Conference on Human Rights in Vienna in 1993 [UN Doc A/CONF. 157/23 of 12 July 1993] 

also reiterated the universality of human rights. 
3 Weston, B., "Human Rights" in New Encyclopaedia Britannica, 151h Ed. 

, 
Vol. 20, p. 713 at 714. See also Steiner, H. J., and 

Alston, P., International Human Rights in Context, Law, Politics and Morals (2"d Ed. 2000) p. 324 at 326. 
° Thus it is argued herein that "universality of"human rights differs from "universalism in" human rights. See Chapter 2, 

pp. 15-18 below. See also e. g. Donnelly, J., Universal Human Rights in Theory and Practice (1989) (defends a universal 
conception of human rights, but argues also that the concept of human rights is purely Western and foreign to non-western 
cultures. ); Milne, A. J. M., Human Rights and Human Diversity (1986) (proposes that human rights are not the same 
everywhere and argues that the concept of human rights must not presuppose Western values and institutions); Mutua, M., 
"The Ideology of Human Rights", (1996) 36 Virginia Journal of International Law, pp. 589-657 (argues that even though 
the concept of human rights is not unique to European societies the philosophy of contemporary human rights is essentially 
European). See n. 3 thereof for list of literature on discussion of different philosophical perspectives of human rights. See 
also Renteln, A. D., International Human Rights: Universalism versus Relativism (1990) p. 10 and literature cited there on 
the conceptual differences about human rights. 
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of human society and civilisation. Some scholars do argue that we need not address the 

conceptual differences anymore but rather focus on the problems of guaranteeing human 

rights and preventing their continued violations universally. 5 That argument ignores the fact 

that the conceptual differences have major consequences on the practical universal 

observance of human rights. The drafters of the UDHR had correctly identified that "a 

common understanding of these rights and freedoms is of the greatest importance for the(ir) 

full realization". 
6 This demands a continued attempt at harmonising the different concepts, to 

achieve, despite the complexity and diversity of human society, a common universal 

understanding that ensures the full guarantee of human rights to every human being 

everywhere. The present research is a contribution to that end focusing on the realisation of 

international human rights within the context of the application of Islamic law in Muslim 

States. 

DEFINING THE PROBLEM AND METHOD OF ANALYSIS 

Islam is one of the major civilisations of the world and is claimed to be the fastest 

growing religion in the world today. 7 Many Member States of the UN are Muslim States that 

apply Islamic Law either fully or partly as domestic law. Also, Islamic law influences, one 

way or another, the way of life of more than one billion Muslims globally. 8 While Muslim 

States participate in the international human rights objective of the UN, it will be observed 

that they enter declarations and reservations on grounds of the Shari 'ah or Islamic law when 

they ratify international human rights treaties. 9 Also in their periodic reports to UN human 

rights treaty and Charter bodies many Muslim States do refer to Shari 'ah or Islamic law in 

their arguments. 10 There is however a general view, especially in the West, that Islamic law 

is incompatible with the ideals of international human rights, and thus human rights are not 

realisable within the dispensation of Islamic law. At the same time, there is also some 

pessimism in the Muslim world about the disposition of the current international human 

rights objective of the UN. Due to the fact, inter alia, that human rights are best protected by 

5 See e. g. Bobbio, N., The Ae of Rights, (1996) pp. 12-13. 
6 Emphasis added. See the 7` Preambular paragraph of the UDHR. 
7 See e. g. Freamon, B. K., "Slavery, Freedom, and the Doctrine of Consensus in Islamic Jurisprudence", (1998) 11 Harvard 
Human Rights Journal, p. 1 n. 2 for list of citations on the fast growth of Islam and importance of Islamic law in the world 
today. 
8 ibid., n-5- 
9 See e. g. United Nations, Multilateral Treaties Deposited with the Secretary General, Status as at 31/12/1999, Vol.!, Part 
1, Chapters ItoXl. 
1° See e. g. Sudan's 2°d Periodic Report on the ICCPR - UN Doc CCPR/C/75/Add. 2 of 13/03/97 and Saudi Arabia's Initial 
Report on the Child Convention - UN Doc. CRC/C/61/Add. 2 of 29/3/2000. 
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States within their different cultures and domestic laws, the relevance of Islamic law to the 

effective application of international human rights law in the Muslim world cannot be over- 

emphasised. As Muslim States possess the sovereign right of applying Islamic law within 

their jurisdictions, the question of whether international human rights can be effectively 

guaranteed within the application of Islamic law remains very important in the international 

human rights discourse. 

Previous research on this subject has mostly emphasised the classical doctrines of 

Islamic law and an exclusionist interpretation of international human rights law. This has 

obscured many commonalities that do exist between Islamic law and international human 

rights law and has continued to strengthen the theory of incompatibility between them. The 

incompatibility theory puts international human rights law at a sort of crossroads in Muslim 

States that apply Islamic law. Apart from much very general literature on this important 

subject, the more prominent works are An-Naim's Towards an Islamic Reformation11 
, 

Mayer's Islam and Human Rights12 and Monshipouri's Islamism, Secularism, and Human 

11 An-Na'im, A. A., Towards an Islamic Reformation, Civil Liberties, Human Rights, and International Law, (1990). Other 

works of An-Na'im on this subject include: "The Position of Islamic States Regarding the Universal Declaration of Human 
Rights" in Baehr, P., et. al., (eds. ) Innovation and Inspiration: Fifty Years of the Universal Declaration of Human Rights 
(1999) pp. 177-192; "Human Rights in the Muslim World: Socio-Political Conditions and Scriptural Imperatives" (1990) 3 
Harvard Human Rights Journal, pp. 13-52; "Toward an Islamic Hermeneutics for Human Rights" in An-Na'im, A. A., et. al., 
(eds. ) Human Rights and Religious Values: An Uneasy Relationship? (1995) pp. 229-242; "Islamic Law and Human Rights 
Today" (1996) Interights Bulletin, No. 1,3; "Problems of Universal Cultural Legitimacy for Human Rights" in An-Na'im, 
A. A., and Deng, F. M., (eds. ) Human Rights in Africa: Cross-Cultural Perspectives (1999) pp. 331-367; "Towards a Cross- 
Cultural Approach to Defining International Standards of Human Rights: The Meaning of Cruel, Inhuman or Degrading 
Treatment or Punishment" in An-Na'im, A. A. (ed. ) Human Rights in Cross-Cultural Perspectives (1992) pp. 19-43; 
"Universality of Human Rights: An Islamic Perspective" in Ando, N., (ed. ) Japan and International Law: Past, Present and 
Future (1999) pp. 311-325. Professor An-Nai'm's work subjected traditional Islamic law to the jurisprudence of 
international human rights, disregarding any Islamic jurisprudential justifications. His main proposition is for an Islamic law 
reformation "from within" to conform with international human rights principles through a reversed process of "naskh" 
(i. e. abrogation of certain verses of the Qur'an by others), whereby the application of some Medinan revelations of the 
Qur'an would be abandoned in favour of other Meccan revelations. Some writers on the subject have however questioned 
the practicality of that proposition. See e. g. Sachedina, A., "Review of Abdullahi Ahmed An-Na'im, Toward an Islamic 
Reformation: Civil Liberties, Human Rights and International Law" (1993) 25 International Journal of Middle East Studies, 
p. 155-157; and Manzoor, P., "Human Rights: Secular Transcendence or Cultural Imperialism? " (1994) 15 Muslim World 
Book Review, No. 1, p. 3 at 8. 
12 Mayer, A. E., Islam and Human Rights, Tradition and Politics (3`d Ed. 1999). Other works of Mayer on this subject 
include: "Universal versus Islamic Human Rights: A Clash of Cultures or a Clash with a Construct? " (1994) 15 Michigan 
Journal of International Law, p. 306-404; "Islam and the State" (1991)12 Cardozo Law Review, p. 1015-1056; "Current 
Muslim Thinking on Human Rights" in An-Nai'm, A. A., and Deng, F. M., (eds. ) Human Rights in Africa: Cross-Cultural 
Perspectives (1999) pp. 131. The main thesis of Professor Mayer's work is that modern Islamic human rights schemes are 
dubious, in the sense that they borrow their substance from international human rights but use Islamic law to limit human 
rights applications. She relied mostly on traditional interpretations of the Shari 'ah and the practice in some Muslim 
countries based on those traditional interpretations, disregarding other legally valid alternative interpretations of the 
Shari `ah in that regard. Although she referred to the fact that "Islamic heritage offers many philosophical concepts, 
humanistic values, and moral principles that are well adapted for use in constructing human rights principles", she did not 
elaborate on those alternatives. One reviewer has thus observed that: "As to the crucial task of comprehensively elaborating 
a methodologically sound and truly contemporary Islamic human rights teaching based on the premodern Islamic heritage, 
she has been wise to leave this to Muslim believers and to the internal doctrinal debate among them". See Troll, C. W., 
"Book Review of Islam and Human Rights: Traditions and Politics By Ann Elizabeth Mayer" (1992) 3 Islam and Christian- 
Muslim Relations, No. 1, p. 131 at 133. 
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Rights in the Middle East. 13 While these works address some of the problems identified in 

this research, their approaches differ significantly from the one adopted in the present thesis. 

Their approach has been generally monological, and reflects what Watson has described as 

the presumption that the current interpretations of international human rights law are or must 

be valid, with everything else being adjusted to maintain that assumption. 14 The argument 

often is that when Muslim States ratify international human rights treaties they are bound by 

the international law rule that a State Party to a treaty "may not invoke the provisions of its 

internal law as justification for its failure to perform a treaty". 15 In practice however, Muslim 

States do not generally plead the Shari `ah or Islamic law as justification for "failure to 

perform" their international human rights obligations. They often argue not against the letter 

of the law but against some interpretations of international human rights law which, they 

claim, does not take Islamic values into consideration. 

This thesis thus aims to fill an important lacuna in the international human rights 

discourse by proposing a synthesis between two extremes and providing an alternative 

perspective to the relationship between Islamic law and international human rights law. 

Using arguments from both Islamic jurisprudence and international human rights practice, 

the aim is to challenge the argument that the observance of international human rights law is 

impossible within an Islamic legal dispensation. The thesis will theoretically engage 

international human rights practice in dialogue with Islamic jurisprudence and then evaluate 

the human rights policy of modern Muslim States within the scope of that dialogue. The 

importance of this dialogical approach was observed by the General Rapporteur, Mrs. Mary 

Robinson, in the conclusions adopted at the end of the inter-regional meeting organised by 

the Council of Europe in advance of the World Conference on Human Rights at Strasbourg 

in 1993, that: 

"We must go back to listening. More thought and effort must be given to enriching 
the human rights discourse by explicit reference to other non-Western religions and 

13 Monshipouri, M., Islamism, Secularism, and Human Rights in the Middle East, (1998). Other works of Monshipouri on 
this subject include: "Islamic Thinking and the Internationalization of Human Rights" (1994) 84 The Muslim World, No. 2-3, 

pp. 217-239; "The Muslim World Half a Century after the Universal Declaration of Human Rights: Progress and Obstacles" 
(1998) 16 Netherlands Quarterly of Human Rights, No. 3., pp. 287-314; Monshipouri, M., and Kukla, C. G., "Islam, 
Democracy, and Human Rights: The Continuing Debate in the West, " (1994) 3 Middle East Policy, No. 2, pp. 22-39. The 

central theme of Professor Monshipouri's work is that "fusing secular and Islamic principles can effectively promote human 
dignity". See Monshipouri, M., Islamism, Secularism, and Human Rights in the Middle East, supra, p. 25. One reviewer has 
however observed that while "he judges specific rules of Islamic law against conceptual values of secularism for 

compatibility (he) does not articulate the parallel essential values of Islam, let alone place specific secularist human rights 
norms against them for judgment. " See Quraishi, A., "Book Review of Islamism, Secularism, and Human Rights in the 
Middle East By Mahmood Monshipouri" (2000) 22 Human Rights Quarterly, p. 625 at 628. 
14 Watson, J. S., Theory & Reality in the International Protection of Human Rights (1999) p. 15. 
"Art. 27 Vienna Convention on the Law of Treaties (1969). See also e. g. Mayer, E. A., (1999) supra, note 12 above pp. 10- 
12. 
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cultural traditions. By tracing the linkages between constitutional values on the one 
hand and the concepts, ideas and institutions which are central to Islam or the Hindu- 

Buddhist tradition or other traditions, the base of support for fundamental rights can 
be expanded and the claim to universality vindicated. The Western World has no 

monopoly or patent on basic human rights. We must embrace cultural diversity but 

not at the expense of universal minimum standards" . 
16 

The hypothesis herein is that although there are some differences of scope between 

Islamic law and international human rights law, that does not create a general antithesis 

between the two. The differences can be meaningfully discussed and the noble ideals of 

international human rights realised in the Muslim world if the concept of international human 

rights can be convincingly established from within the themes of Islamic law rather than 

expressing it as a concept alien to Islamic law. This is premised on the fact that the positive 

means to promote any concept within a particular culture is through evidential support from 

within its legitimising principles. Also, since morality and substantive justice are important 

principles applicable to the philosophy of both Islamic law and international human rights 

law, the principle of justification need be accommodated in proposing practical 

harmonisation of the conceptual differences between Islamic law and international human 

rights law. Thus the jurisprudential arguments of Islamic jurists on differing issues will be 

analysed vis-ä-vis the interpretations of modern international human rights law. Applying 

the justificatory principle the thesis argues for paradigm shifts from traditional hard-line 

interpretations of classical Islamic law and also from exclusionist interpretations of 

international human rights law. The Islamic legal doctrine of maslahah (welfare) 17 and the 

European human rights "margin of appreciation"18 doctrine are explored in establishing the 

arguments in this thesis. 

STRUCTURE OF THE THESIS 

The thesis is composed of 9 Chapters and divided into three parts. Chapter 1 is the 

introduction. Part One, consisting of Chapters 2 to 5, addresses the conceptual issues. In 

Chapter 2 the nature and evolution of international human rights law is examined while 

16 See Council of Europe Doc. CE/CMDH (93) 16, of 30 January 1993, at p. 3. See also Robinson, M., "Human Rights at the 
Dawn of the 21' Century" (1993) 15 Human Rights Quarterly, 629 at 632. 
17 Karnali has observed that the Islamic law doctrine of "maslahah " can strike a balance between public expectations of 
government and its meaningful identification with Islam. See Karnali, M. H., "Have We Neglected the SharI'ah Doctrine of 
Maslahah? " (1988) 27 Islamic Studies, p. 287 at 288. 
18 According to Macdonald, the "margin of appreciation" is more of a principle of justification under the European human 

rights regime. See Macdnold, R. St. J., "The Margin of Appreciation" in Macdonald, R. St. J., et al., (eds. ) The European 
System for the Protection ofHuman Rights (1993) p. 83 at 123. 
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Chapter 3 analyses the nature and evolution of Islamic law. This establishes a general 

framework of reference for the thesis in respect of both international human rights and 

Islamic law. The approach adopted in those two chapters is different from the traditional 

"end of history" approach usually followed, especially in the analysis of Islamic law. The 

possible and continued evolution of both International human rights law and Islamic law in 

directions that promote their harmonious co-existence in Muslim States to ensure the 

protection of individuals against the misuse of the apparatus of State is highlighted. Chapter 

4 examines human rights in the context of Islamic law and researches into the sources, the 

jurisprudence and the legal theories of Islamic law to discover whether the theory and 

practice of human rights can be established from within Islamic law. In doing that, the 

research goes beyond mere theoretical postulations to examine necessary legal practicalities 

leading to identification of the commonalties and the conceptual differences between the two 

legal dispensations. Chapter 5 then examines and traverses the conceptual differences 

identified and also discusses the justificatory principle as a necessary synthesis between 

international human rights law and Islamic law. 

Part Two, consisting of Chapters 6 and 7, is a comparative legal analysis of the 

International Bill of Rights. The International Covenant on Civil and Political Rights 

(ICCPR)19 and the International Covenant on Economic, Social and Cultural Rights 

(ICESCR)20 are examined in the light of Islamic law in Chapters 6 and 7 respectively. The 

practices of the Human Rights Committee and the Committee on Economic, Social and 

Cultural Rights are respectively analysed in respect of the rights guaranteed under each of the 

two Covenants. Due to the topicality of the question of women's rights in the international 

human rights/Islamic law debate, necessary Articles of the Convention on the Elimination of 

All Forms of Discrimination Against Women (CEDAW)21 are also referred to in the 

examination of women's rights under the two Covenants. The juristic views of the different 

schools of Islamic jurisprudence are then examined on each aspect of the rights guaranteed 

under the two Covenants. The Islamic juristic justifications in respect of Islamic views are 

analysed vis-ä-vis the liberal principles of international human rights law as interpreted by 

the Committees and vice versa. On grounds of the justificatory principle earlier established, a 

thesis of inclusive interpretation is advanced to facilitate every legitimate shift from a static 

traditional Islamic jurisprudence and from an exclusionist interpretation of international 

human rights law. 

19 Adopted by General Assembly Resolution 2200A(XXI) of 16 December 1966; 999 UNTS 171. 
20 Adopted by General Assembly Resolution 2200A(XXI) of 16 December 1966.993 UNTS, p. 3. 
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Part Three is the case studies, where in Chapter 8, the international human rights policy 

and practices of selected Muslim States are examined within their different phases of Islamic 

law application. 

For the purposes of Chapter 8 it is necessary to define the notion of the modem Muslim 

State in this thesis. The Muslim world is today divided into separate sovereign nation- 

states. 22 A few of these States have been specifically declared as Islamic Republics, some 

others indicate in their Constitutions that Islam is the religion of the State, while most are 

only identifiable as Muslim States on the basis of their predominant Muslim population and 

the allegiance of the people to Islam. A different single criterion adopted in this research for 

defining the modern Muslim States is membership of the Organisation of Islamic Conference 

(OIC). That all the 56 Member States of the OIC are identifiable as Muslim States is 

supported by the first charter-objective of the Organisation, which is "to promote Islamic 

solidarity among member States". 23 The States exist as independent sovereign States but are 

theoretically linked by their Islamic heritage, traditions and solidarity. For prudence, the 

Muslim States are in this research divided into four main categories in their application of 

Islamic law, and six States have been selected for case studies in Chapter 8. The main focus 

is on legislation, State policies and judicial interpretations in the selected countries as general 

case studies of how modern Muslim States have responded to international human rights 

within their different phases of applying Islamic law as State law. 

Finally, the findings and recommendations of the research are presented in Chapter 9 as 

the concluding chapter of the thesis. 

21 Adopted by General Assembly Resolution 34/180 of 18 December 1979; 1249 UNTS 13. 
22 For analysis of the evolution of the Muslim world into modem nation states See e. g. Baderin. M. A., "The Evolution of 
Islamic Law of Nations and the Modem International Order: Universal Peace through Mutuality and Co-operation" (2000) 
17 The American Journal of Islamic Social Sciences, No. 2. pp. 57-80. See also Nasr, S. V. R., "European Colonialism and 
the Emergence of Modem Muslim States" in Esposito, J. L., The Oxford History of Islam (1999) pp. 549-599; Khadduri, M., 
The Islamic Law of Nations: Shaybani 's Siyar, (1966) pp. 19-20; and al-Ghunaimi, M. T., The Muslim Conception of 
International Law and the Western Approach, (1968) pp. 3 8-54. 
23 See Art. 11(A) (1) Charter of the OIC. The OIC as at February 2001 had 56 Member and 4 Observer States. The Members 
States are: Afghanistan, Republic of Albania, Algeria, Azerbaijan, Bahrain, Bangladesh, Republic of Benin, Brunei, Burkina 
Faso, Republic of Cameroon, Chad, Islamic Republic of Comoros, Djibouti, Egypt, Gabon, Gambia, Guinea, Guinea- 
Bissau, Guyana, Indonesia, Islamic Republic of Iran, Iraq, Jordan, Kazakhstan, Kuwait, Kyrghyzistan, Lebanon, Libya, 
Malaysia, Islamic Republic of Maldives, Mali, Islamic Republic of Mauritania, Morocco, Mozambique, Niger, Nigeria, 
Oman, Islamic Republic of Pakistan, Palestine, Qatar, Kingdom of Saudi Arabia, Senegal, Sierra Leone, Somalia, Sudan, 
Surinam, Syria, Tajikistan, Togo, Tunisia, Turkey, Turkmenistan, Uganda, United Arab Emirates, Uzbekistan, and Yemen. 
The Observer States are: Republic of Bosnia and Herzegovina, Central African Republic, C6te d'Ivoire, and Thailand. See 
the OIC Website at: http: //www. oic-un. orglabout/mcmbers. htm [12/2/2001]. 

7 



PART ONE: 

Conceptual Issues 



CHAPTER 2 

The Nature and Evolution of 
International Human Rights Law 

It is essential to begin by establishing a general framework of reference in respect of 

international human rights law for this thesis. We will not delve into the complex 

philosophical arguments associated with the concept of human rights, ' but will focus on the 

development of the international protection of human rights and the basis and legality of 

international human rights law. The question of universalism and cultural relativism will also 

be revisted as part of the background for latter arguments in the thesis. 

WHAT ARE HUMAN RIGHTS? 

Human rights are the rights of humans. They are the rights of all human beings in full 

equality. We are entitled to them simply because we are human beings. They derive from 

the "inherent dignity of the human person"2 and have been defined as "those claims made by 

men, for themselves or on behalf of other men, supported by some theory which concentrates 

on the humanity of man, on man as a human being, a member of mankind. .. 
113. These 

claims relate to standards of life, which every person has a right to expect from society as a 

human being. In the words of Umozurike: 

"Human rights are thus claims, which are invariably supported by ethics and which 
should be supported by law, made on society, especially on its official managers, by 
individuals or groups on the basis of their humanity. They apply regardless of race, 
colour, sex or other distinction and may not be withdrawn or denied by governments, 
people or individuals. "4 

' For detailed philosophical and critical analysis of the theory of human rights See e. g. Winston, M. E., (ed. ) The Philosophy 
of Human Rights (1989); Shestack, J. J., "The Jurisprudence of Human Rights", in Meron, T., (ed. ) Human Rights in 
International Law: Legal and Policy Issues, Vol. 1, (1984) pp. 69-113; Nino, C. S., The Ethics of Human Rights (1991); 
Rosenbaum, A., (ed. ) The Philosophy of Human Rights, International Perspectives (1980); and Douzinas, C., The End of 
Human Rights (2000). 
2 See e. g. The 2"d Preambular paragraph of both the International Covenant on Economic, Social and Cultural Rights 
(ICESCR), 993 UNTS 3. and the International Covenant on Civil and Political Rights (ICCPR), 999 UNTS 171. See also Is' 
Prembular paragraph of the Universal Declaration of Human Rights (1948). 
3 Dowrick, F. E., (ed. ) Human Rights: Problems, Perspectives and Texts (1979) p. 8. 

Umozurike, U. O., The African Charter on Human and Peoples' Rights (1997) p. 5. 
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Scholars have advanced different views concerning the origins of the human rights idea. 

While some authors assert that "human rights are as old as people are", others hold that 

human rights should be listed as "new business". 5 A better perspective than considering the 

idea of human rights either as old or new business, is to conceive it as an evolutionary 

phenomenon that has matured over time through the different stages of human civilisation 

and enlightenment. Lauren has thus observed that: 

"The historical evolution of visions of international human rights that continues to 
this day started centuries ago with efforts attempting to address these difficult and 
universal questions. It began as soon as men and women abandoned nomadic 
existence and settled in organized societies, long before anyone had ever heard of the 

more recent expression "human rights, " or before nation-states negotiated specific 
international treaties. " 6 

THE EMERGENCE OF THE INTERNATIONAL HUMAN RIGHTS REGIME? 

Although the historical origins of human rights dates back into ancient times and often 

linked with the idea of natural rights, the First and Second World Wars, and the periods 

between them played the antecedent roles for the emergence of the international human 

rights regime. 8 The opprobrious and savage treatment of individuals and groups during the 

period, and the use of the apparatus of the State to deal unwholesomely with human beings 

created international concerns for the protection of human beings. Concern for the protection 

of minority groups in Central and Eastern Europe after the First World War was the first 

attempt for an international human rights regime. Two human rights notions emerged in the 

process, i. e. the notion of individual rights and that of collective rights. The first was for the 

protection of the rights of individuals and the second for the protection of minorities. 9 

Attempts at including human rights provisions in the Covenant of the League of Nations, that 

was to be created, was however unsuccessful. What emerged were separate minority 

protection treaties and State declarations guaranteeing the protection of the rights of 

minorities. The League of Nations however performed a supervisory role over the 

5 See e. g. Cleveland, H., "Introduction: the Chain Reaction of Human Rights", in Henkin, A. H., (ed. ) Human Dignity: The 
Internationalization of Human Rights (1979) p. ix. 
6 Lauren, P. G., The Evolution of International Human Rights, Visions Seen (1998) p. 5. See also generally Ishay, M. R., (ed. ) 
The Human Rights Reader: Major Political Essays, Speeches and Documents from the Bible to the Present (1997). 
7 See e. g. Sohn, L. B., "The New International Law: Protection of the Rights of Individuals Rather than States" (1982) 32 
American University Law Journal, 1-64. 
8 See e. g. Weston, B., "Human Rights" in New Encyclopaedia Britannica, I5`h Ed., Vol. 20, p. 713; Douzinas, C., The End of 
Human Rights (2000); Szabo, I., "Historical Foundations of Human Rights and Subsequent Developments" in Vasak, K., 
(ed. ) The International Dimensions of Human Rights (1982) Vol. 1, pp. 11.; Cassese, A., Human Rights in a Changing World 
(1990) pp. 1-23. 
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obligations created, which were considered of international concern. 10 

Private endeavours continued both within and outside the League of Nations for the 

realisation of an international human rights regime. In 1929 the Institute of International" 

Law, a private body of distinguished authorities on international law in Europe, the Americas 

and Asia, adopted the Declaration of the Rights of Manl1, in which it considered it the duty 

of every State to recognise, inter alia, the equal rights of every individual to life, liberty and 

property. The Institute also considered that every State had a duty to accord to everyone 

within its territory the full and entire protection of these rights without distinction as to 

nationality, sex, race, language or religion. Although the Declaration was not a binding 

document, it contributed to the popularisation of the idea of international human rights in the 

years immediately after its adoption. The Declaration also set a pace for a new relationship 

between the individual and the State under international law. Marshall Brown, an editor of 

the American Journal of International Law in 1930 reflected the Declaration's significance in 

the then emerging international order as follows: 

"This declaration... states in bold and unequivocal terms the rights of human beings, 
"without distinction of nationality, sex, race, language and religion, " to the equal 
right to life, liberty and property, together with all the subsidiary rights essential to 
the enjoyment of these fundamental rights. It aims not merely to assure to 
individuals their international rights, but it aims also to impose on all nations a 
standard of conduct towards all men, including their own nationals. It thus 

repudiates the classic doctrine that states alone are subjects of international law. 
Such a revolutionary document, while open to criticism in terminology and to the 

objection that it has not juridical value, cannot fail, however, to exert an influence on 
the evolution of international law. It marks a new era which is more concerned with 
the interests and rights of sovereign individuals than with the rights of sovereign 
states. " 

12 

The fascist atrocities during the Second World War further aroused the asperity of 

humanity and moved the world community to call for formal international measures aimed at 

ensuring the protection of human rights and achievement of world peace and security. The 

Allies determined even before the end of the war that an international commitment to the 

protection of human rights should be a part of the post Second World War settlement. Thus, 

in the preamble of the Charter of the United Nations Organisation which emerged after the 

9 See Szabo, I., (1982) ibid, p. 21. 
10 See e. g. Article 12 of The Polish Minorities Treaty (1920). See also Cassese, A., (1990) supra, note 8 above, pp. 17-21; 
Weston, B., supra, note 8 above, p., 717; and Ezejiofor, G., Protection of Human Rights Under Law (1964) pp. 38-50. 
11 See (1941) 35 American Journal of International Law pp. 662-665. 
12 See (1930) 24 American Journal of International Law p. 127. 
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war, 13 the Member States declared their determination "... to reaffirm faith in fundamental 

human rights, in the dignity and worth of the human person, in the equal rights of men and 

women and of nations large and small... ". They also made it clear in Article 1(3) that one of 

the purposes of the UN was "(t)o achieve international co-operation in... promoting and 

encouraging respect for human rights and for fundamental freedoms for all without 

distinction as to race, sex, language, or religion... ". 

The UN Member States also pledged themselves under Article 56 of the Charter "to take 

joint and separate action in co-operation with the Organisation for the achievement of the 

purpose stated in Article 55", which include "universal respect for, and observation of, 

human and fundamental freedoms for all without distinction as to race, sex, language, or 

religion. " Although the Charter contains no provisions as to the contents of human rights, it 

signalled the dawn of the international human rights regime. It provided for the establishment 

of an Economic and Social Council (ECOSOC) whose functions included making 

"recommendations for the purpose of promoting respect for, and observance of, human rights 

and fundamental freedoms for all. 5A4 Henkin has succinctly described the development as 

follows: 

"The UN charter ushered in a new international law of human rights. The new law 

buried the old dogma that the individual is not a "subject" of international politics 

and law and that a government's behaviour toward its own nationals is a matter of 
domestic, not international concern... It gave the individual a part in international 

politics and rights in international law, independently of his government. It also gave 
the individual protectors other than his government, indeed protectors and remedies 

against his government". 15 

The UDHR was the first UN document adopted containing a list of internationally 

recognised human rights. 16 It was adopted as a simple resolution of the General Assembly of 

the UN in 1948.17 The rights in the UDHR were stated in very general terms and some of its 

principles are considered to have become part of international customary law because they 

13 The UN Charter was adopted on June 26 1945 and is regarded as "the constitution of the organized world community 
after World War II" and is binding between all the Member States of the UN. See Ermacora, Nowak and Tretter (eds. ) 
International Human Rights: Documents and Introductory Notes (1993) p. 3. 
14 See Chapter 10 of the UN Charter. 
15 See Henkin, L., (ed. ) The International Bill of Rights: The Covenant on Civil and Political Rights. (1981) p. 6. 
16 The rights covered by the UDHR are Life, Liberty and Security of Person (Art. 3), Recognition as a person (Art. 6), 
Equality before the law (Art. 7), Effective legal remedies (Art. 8), Due process of law (Art. 9,10 & 11), Freedom of 
Movement (Art. 13), Asylum (Art. 14), Nationality (Art. 15), Marriage and Family (Art. 16), Property (Art. 17), Freedom of 
Thought, Conscience and Religion (Art. 18), Freedom of Opinion and Expression (Art. 19), Peaceful Assembly and 
Association (Art. 20), Participation in Government (Art. 21), Social Security (Art. 22), Work and Equal Pay for Equal Work 
(Art. 23), Rest and Leisure (Art. 24), Adequate Standard of Living (Art. 25), Education (Art. 26), Cultural Life (Art. 27), 
Prohibition of Slavery or Servitude (Art. 4), Prohibition of Torture or Cruel, Inhuman or Degrading Treatment (Art. 5), 
Prohibition of Arbitrary Interference with Privacy (Art. 12). 
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lead to rights accepted by States generally. 18 The UDHR has served as framework for not 

only subsequent international human rights treaties but also many national and regional 

human rights documents. 19 

In 1966, the International Covenant on Civil and Political Rights (ICCPR)20 and the 

International Covenant on Economic, Social, Cultural Rights (ICESCR)21 were adopted, and 

both entered into force in 1976. The two Covenants together with the UDHR constitute the 

International Bill of Rights. The rights guaranteed under the two Covenants cover nearly all 

the basic values cherished by every civilised human society. 22 Apart from the international 

bill of rights, the UN has also adopted other ancillary international treaties and declarations 

on the rights of women, children, refugees, stateless persons, diplomatic agents, minorities, 

e. t. c. There are also specific international human rights treaties for the protection of the 

human person against atrocities such as genocide, racial discrimination, apartheid, slavery, 

forced labour, torture, e. t. c. 23 

Regional organisations such as the Council of Europe, the Organisation of American 

States, the Organisation of African Unity, and the League of Arab States have also adopted 

different regional human rights treaties in recognition of the noble ideals of international 

human rights. The basic regional human rights treaties are the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (1950), 24 The European Social 

Charter (196 1), 25 The American Convention on Human Rights (1969), 26 The African Charter 

on Human and People's Rights (1981)27 and the Arab Charter of Human Rights (1994)28. Of 

relevance to this thesis is also the Cairo Declaration on Human Rights in Islam adopted by 

the Organisation of Islamic Conference in 1990.29 

All the above international treaties and declarations on human rights confirm, as rightly 

observed by Henkin, the acceptance of the human rights idea by "virtually all states and 

17 10 December 1948, GAOR, 3`d Sess., Res. 217A. 
18 See Lillich, R. B., "The Growing Importance of Customary International Human Rights Law" (1995-96) 25Georgia 
Journal of International and Comparative Law, Nos. 1&2,1-30. 
19 See Hannum, H., "The Status of the Universal Declaration of Human Rights in National and International Law" (1995-96) 
25 Georgia Journal of International and Comparative Law, Nos. I&2,287-396. 
20 999 LINTS 171. 
21 993 UNTS 3. 
22 See Chen, L., An Introduction to Contemporary International Law, (1989) pp. 209-211. 
23 See UN Human Rights Treaty Website at: http: /hvww. unhchr. ch/html/intlinst. htm [10/2/2001]. 
24 Adopted on 4 November 1950. E. T. S. No. 005. 
25 Adopted on 18 October, 1961. E. T. S. No. 035. 
26 Adopted on 22 November 1969. O. A. S. T. S. No. 36 at 1. 
27 Adopted on 27 June 1981. OAU Doc. CAB/LEG/67/3 rev. 5; (1982) 21 I. L. M. 58. 
28 Adopted 15 September 1994. Reprinted in (1997) 18 Human Rights Law Journal, 151. See Rishmawi, M., The Arab 
Charter on Human Rights: A Comment" (1996) 10 Interights Bulletin, No. 1,8-10 for an overview of the Arab Charter. 
29 Adopted on 5 August 1990. The Declaration was submitted by the OIC to the UN prior to the 2"d World Conference on 
Human Rights in Vienna. See UN Doc. A/CONF. 157/PC/62/Add. 18 (1993). 
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societies" of the contemporary world "regardless of historical, cultural, ideological, 

economic or other differences". 30 

CATEGORISATION OF HUMAN RIGHTS 

Human rights are today classified either by subject, object or generation. Thus, we talk 

of civil and political rights distinct from economic, social and cultural rights, and of 

individual rights separate from collective or group rights. We also talk of first generation, 

second generation, and third generation rights. The civil and political rights are often referred 

to as the first generation rights. 31 They are the traditional rights relating to the liberty and 

justice that individuals are entitled to expect from the State. They are the favourites of 

Western States, some of whom consider them as the only true human rights. 32 The ICCPR 

contains the list of the internationally recognised civil and political rights. Apart from the 

right of self-determination, the civil and political rights are mostly individual rights, which 

every individual may demand of the State. In the past, these rights were sought through the 

channel of civil disobedience and revolution. Today, international human rights law 

provides the individual with legal channels for the demand and guarantee of these rights. 33 

Economic, Social and Cultural rights are the so-called second generation rights. They 

are mostly rights which States have to take positive action to promote. They may be called 

the sustenance or enjoyment rights, and are strongly advanced by socialist and developing 

nations. 34 The ICESR contains a list of internationally recognised economic, social and 

cultural rights. Despite their inevitability for the sustenance of human dignity, the economic, 

social and cultural rights are often considered as "utopian aspirations", non-legal and non- 

justiciable. 35 Shue however argues strongly that there is a basic or fundamental human right 

to subsistence which the economic, social and cultural rights fulfil. He contends that justice 

and international law requires the rich nations to share their abundant resources with the 

millions of human beings who are chronically malnourished all over the world. 36 Human 

rights would certainly be meaningless in a world where one part of humanity is in abundance 

30 See Henkin, L., (1981) supra, note 15 above, p. 1. 
31 See e. g. Harris, D. J., Cases and Materials on International Law (5`h Ed. 1998) p. 625; Weston, B., supra, note 8 above. 
V, 715; and Sohn, L. B., (1982) supra, note7 above, p. 32. 

See e. g. U. S. position in UN Doc. A/40/C3/36, p. 5 (1985) that economic, social and cultural rights were "societal goals" 
rather than human rights. 
"See e. g. Optional Protocol Ito the ICCPR; 999 UNTS 171. 
34 See Harris, D. J., (1998) supra, note 31 above; Weston, B. supra at note 31 above; and Sohn, L. B., (1982) supra, note 31 
above. 
35 See e. g. Cranston, M., What Are Human Rights (1973) p. 9-17. 
36 See generally, Shue, H., Basic Rights: Subsistence, Affluence and US Foreign Policy (2"d Ed., 1996). 
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but yet feels no obligation for another part of it in abject poverty. The notion of generations 

of human rights can thus be misleading if not well addressed. For instance, it had for a long 

time blurred attention from the important role of the economic, social and cultural rights in 

the enhancement of human dignity. Many scholars therefore reject this notion of 

generations. 37 While the civil and political rights might have been pursued more vigorously 

in international law for political and ideological reasons, this does not mean that the 

economic, social and cultural rights are less important. 38 

Supplementary to the so-called first and second generation of rights mentioned above is 

also the notion of a third generation of human rights. These are collective rights, not 

individual rights. They are described as solidarity rights based on solidarity between men. 

According to its major proponent, Karel Vasak, the third generation human rights are born of 

the obvious brotherhood of men and their indispensable solidarity. 39 The right to 

development, right to peace, and right to a healthy and balanced environment are prominent 

on the list of the proposed third generation of human rights. This group of human rights also 

expresses aspirations for co-operation between developed affluent nations on one hand and 

developing poor nations of the world on the other, for the benefit of humanity. With the 

exception of treaties on environmental protection, which are reflective of the right to a 

healthy and balanced environment, there is no UN international treaty yet on the third 

generation of human rights. 40 

Although the categorisation of human rights may serve the useful purpose of easy 

identification of particular rights, there is the need to emphasise the treatment of human 

rights as a totality. The UN General Assembly has thus stressed the fact that all human rights 

are indivisible and interdependent. 41 This will prevent a rigid compartmentalisation of human 

rights and ensure a wholesome realisation of the ideals of international human rights law. 

37 See e. g. Eide, A., and Rosas, A., "Economic, Social and Cultural Rights; A Universal Challenge", in Eide, A., et al (eds. ) 

Economic, Social and Cultural Rights: A Textbook. (1995) p. 27. 
3$ See Van Hoof, G. J. H., "The Legal Nature of Economic, Social and Cultural Rights: A Rebuttal of Some Traditional 
Views", in Alston, P., and Tomasevski, K., (eds. ) The Right to Food. (1984) pp-97-1 10 (argues that it is wrong to construe a 
strict dichotomy of the two groups of rights, and suggests a more integrated approach that covers both sets of rights. ). 
39 See Vasak, K., "For the Third Generation of Human Rights: "The Rights of Solidarity", Inaugural Lecture to the le 

Study Session of the International Institute of Human Rights, Strasbourg, 2-27 July, 1979. 
40 The UN General Assembly has however adopted the Declaration on the Right to Development at its 97`h plenary meeting 

on 4`h December 1986, and recognised in its preamble that "development is a comprehensive economic, social, cultural and 

political process, which aims at the constant improvement of the well-being of the entire population and of all individuals on 
the basis of their active, free and meaningful participation in development and in the fair distribution of benefits resulting 
therefrom. " The right to development also continues to be a subject of discussion within the activities of the UN 
Commission for Human Rights. See e. g. The UN Secretary General's Report on Right to Development to the 55`h Session of 
the UN General Assembly - UN Doc. A/55/283 of 8 August 2000. 
41 See e. g. GA Res. 32/130 of 16 December 1977, and also Paragraph 5 of the Declaration of the World Conference on 
Human Rights, Vienna 1993, UN Doc. A/CONF. 157/23. 
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UNIVERSALISM IN INTERNATIONAL HUMAN RIGHTS LAW 

The question of universalism in international human rights law has been very intensely 

debated 42 It is noted however that the "universality of' human rights has often generally 

been confused with "universalism in" human rights within the international human rights 

discourse. Although the two concepts are inter-related, each refers to a different aspect of the 

universalisation of human rights. An appreciation of the distinction between the two concepts 

is very important for a realistic approach to the question of universalism in international 

human rights law. 

"Universality of' human rights refers to the universal quality or global acceptance of the 

human rights idea as elaborated above, while "Universalism in" human rights relates to the 

interpretation and application of the human rights idea. 43 The universality of human rights 

has been achieved over the years since the adoption of the UDHR in 1948, and is evidenced 

by the fact that there is no State today that will unequivocally accept that it is a violator of 

human rights. Today, all nations and societies do generally acknowledge the human rights 

idea, thereby establishing its universality. However, universalism in human rights has not 

been so achieved. Universalism connotes the existence of a common universal value 

consensus for the interpretation and application of international human rights law. The 

current lack of such universal consensus is evidenced by the fact that universalism continues 

to be a subject of debate within the international human rights objective of the UN. 44 

Universalism is often confronted by the cultural relativist argument at every opportunity in 

the international human rights discourse. For example during the Vienna Conference on 

Human Rights, representatives of some African, Asian, and Muslim States challenged the 

present concept of universalism in international human rights as being west-centric and 

insensitive to non-western cultures. Prior to the conference, a group of Asian States had 

adopted the Bangkok (Governmental) Declaration recognising the contribution that can be 

made by Asian countries to the international human rights regime through their diverse but 

rich cultures and traditions. 5 An NGO coalition from the Asia Pacific region had also 

42 See e. g. Symposium on "Universalism and Cultural Relativism: Perspectives on the Human Rights Debate" (1997) 
Human Rights at Harvard, April 5,1997, pp. 9-38. See also Steiner, H. J., and Alston, P., International Human Rights in 
Context, Law Politics Morals (2"d Ed., 2000) p. 366. 
43 Linguistically the suffix "-ity" denotes the quality, condition or degree of a phenomenon while the suffix "-ism" denotes 
its system, principle, result or practice. See e. g. Pearsall, J., and Trumble, B., (eds) The Oxford English Reference 
Dictionary (Oxford: Oxford University Press, 2d Ed., 1996) p. 746 and p. 749. 
44 See e. g. Yash, Ghai, "Human Rights and Governance: The Asia Debate" (1994) 15 Australian Yearbook of International 
Law 11. See also generally Renteln, A. D., International Human Rights: Universalism Versus Relativism (1990); Bauer, J. R., 

and Bell, D. A., (eds. ) The East Asian Challenge for Human Rights (1999); and also Smith, J., (ed. ) Human Rights: Chinese 

and Dutch Perspectives (1996). 
as See "Report of the Regional Meeting for Asia of the World Conference on Human Rights" (Bangkok, March 29 - April 2, 
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adopted the Bangkok NGO Declaration on Human Rights promoting the emergence of "a 

new understanding of universalism encompassing the richness and wisdom of Asia pacific 

cultures. "46 Muslim States that apply Islamic law also often advance similar arguments in 

respect of Islamic law. 47 

When the UDHR was adopted by the UN General Assembly in 1948 it was very clear 

from the outset that the human rights it guaranteed were intended to be universal. Apart from 

it being titled a "Universal Declaration", the General Assembly proclaimed it as "a common 

standard of achievement for all peoples and all nations". The need to promote respect for the 

rights through national and international measures, and to secure their universal and effective 

recognition and observance were also identified in the Declaration. 48 The UN was then 

constituted of only 58 Member States. 9 Although none of the Member States opposed the 

human rights idea nor its universalisation, 8 of them (Byelorussian SSR, Czechoslovakia, 

Poland, Saudi Arabia, South Africa, USSR, Ukrainian SSR, and Yugoslavia) abstained from 

voting for the adoption of the Declaration due principally to interpretational differences on 

some of its provisions. 50 While the number of abstaining States may have seemed 

insignificant, it was no doubt a signal of the possible interpretational divergence ahead of the 

then emerging universal human rights initiative. Renteln has observed notably in this respect 

that all the eighteen drafts considered for the UDHR "came from the democratic West and 

. 
She concluded thus that "(t)he fact that there were no that all but two were in English" 51 

dissenting votes should not be taken to mean that complete value consensus had been 

achieved. s52 

One of the earliest indications of the need for a universal value consensus and thus a 

multi-cultural approach to the then emerging international human rights initiative was given 

in 1947 by the American Anthropological Association in its memorandum submitted to the 

UN Commission on Human Rights charged with the drafting of the UDHR. The Association 

1993), UN Doc. A/Conf. 157/ASRM/8, Preambular Paragraph 2. 
46 See 1S` Paragraph under Challenges in the Bangkok NGO Declaration on Human Rights. Reproduced in (1993) 14 Human 
Rights Law Journal, p. 352. 
47 See Case Studies in Chapter 8 below. 
48 See Paragraph 8 of the Preamble of the UDHR. 
49 Afghanistan, Argentina, Australia, Belgium, Bolivia. Brazil, Belarus, Canada, Chile, China, Colombia, Costa Rica, Cuba, 
Czechoslovakia, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia, France, Greece, Guatemala, Haiti, 
Honduras, Iceland, India, Iran, Iraq, Lebanon, Liberia, Luxembourg, Mexico, Myanmar, Netherlands, New Zealand, 
Nicaragua, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, Russian Federation, Saudi Arabia, South 
Africa, Sweden, Syrian Arab Republic, Thailand, Turkey, Ukraine, United Kingdom of Great Britain and Northern Ireland, 
United States of America, Uruguay, Venezuela, Yemen, Yugoslavia. 
50 On Saudi Arabian reasons see Chapter 8 p. 262 below. 
51 Renteln, A. D., (1990) supra, note 44 above, p. 30; See also Tolley, H., The UN Commission on Human Rights, (1987) 

20. 
2 Renteln, A. D., ibid. 
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had stated, inter alia, that: 

"Because of the great numbers of societies that are in intimate contact in the modern 
world, and because of the diversity of their ways of life, the primary task confronting 
those who would draw up a Declaration on the Rights of Man is thus, in essence, to 

resolve the following problem: How can the proposed Declaration be applicable to 

all human beings, and not be a statement of rights conceived only in terms of the 

values prevalent in the countries of Western Europe and America?... the problem is 

complicated by the fact that the Declaration must be of world-wide applicability. It 

must embrace and recognize the validity of many different ways of life. It will not be 

convincing to the Indonesian, the African, the Indian, the Chinese, if it lies on the 

same plane as like documents of an earlier period. The rights of Man in the 
Twentieth Century cannot be circumscribed by the standards of any single culture, or 
be dictated by the aspirations of any single people. Such a document will lead to 
frustration, not realization of the personalities of vast numbers of human beings. "" 
(emphasis added) 

The above observation was calling attention to universalism in human rights because it 

referred specifically to the "world-wide (i. e. universal) applicability" of the Declaration. The 

UN Commission seemed however to have concentrated more on the universality of human 

rights at that early stage and not necessarily on the means of identifying a universal value for 

achieving the rights guaranteed by the Declaration - i. e. universalism in human rights. It is in 

the context of universalism (not universality) that many publicist, in retrospect, contend that 

were the UDHR to be re-adopted, it would perhaps be impossible to reach the same 

unanimity in today's fragmented world of more than 180 culture-conscious Member States of 

the UN. 5' 

It is discernible however that emphasising universalism by the UN Commission at that 

early stage in 1947 could have stalled the whole universal human rights initiative. Rather, the 

UDHR was drafted in very general terms to secure the support of all the States despite their 

different cultures. The seventh preambular paragraph of the Declaration however stated that 

"a common understanding of these rights and freedoms is of the greatest importance for the 

full realization of this pledge. " But since the Declaration contained no ultimate interpretative 

organ, the interpretation of the rights declared was more or less left to the individual States, 

each interpreting the values within its cultural context. The controversy on universalism in 

human rights did not fully arise until human rights had established itself as a powerful 

catalyst in international relations championed strongly by Western nations, and Western 

scholarship consequently projecting human rights as a strictly western concept subject to 

53 See American Anthropological Association, "Statement on Human Rights", (1947) 49 American Anthropologist, pp. 
539-543. 
54 See e. g. An-Na'im, A. A., "Universality of Human Rights: An Islamic Perspective" in Ando, N., (ed. ) Japan and 
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complete west-oriented interpretations. This was met by counter arguments advocating a 

culturally relative interpretation of international human rights norms. Thus began the 

contending theories of universalism versus cultural relativism within the universal human 

rights objective of the UN, which has resulted in a sort of paradox. 

THE PARADOX OF UNIVERSALISM AND CULTURAL RELATIVISM 

The theory of universalism is that human rights are the same (or must be the same) 

everywhere both in substance and application. Advocates of strict universalism assert that 

international human rights are exclusively universal. This theory is mostly advocated by 

western nations and scholars who present universalism in human rights through a strict 

western perspective. They reject any claims of cultural relativism and consider it as an 

unacceptable theory advocated to rationalise human rights violations. Western scholars who 

argue that human rights were developed from western culture also argue that western norms 

should always be the universal normative model for international human rights law. 55 

Advocates of this exclusive concept of universalism usually seek support for their argument 

in the language of international human rights instruments, which normally states that "every 

human being", "everyone" or "all persons" are entitled to human rights. While it is trite that 

the language of international human rights instruments generally support the theory of 

universalism, present State practice hardly supports any suggestion that in adopting or 

ratifying international human rights instruments, non-western State Parties were indicating an 

acceptance of a strict and exclusive western perspective or interpretation of international 

human rights norms. 56 One may observe in this regard that Art. 31(2) of the ICCPR, for 

instance, provided that in electing members of the Human Rights Committee "consideration 

shall be given to equitable geographical distribution of membership and to the representation 

of the different forms of civilization and of the principal legal systems" of the State Parties. 

(emphasis added). It is arguable that this recognises the need for an inclusive and multi- 

civilisational approach in the interpretation of the Covenant. 57 The theory of cultural 

relativism is thus advocated mostly by non-western nations and scholars who contend that 

International Law: Past, Present and Future (1999) p. 311 at 318-319. 
ss See e. g. D'Amato, A. A., Collected Papers, International Law Studies (1997) Vol. 2, pp. 139-40; and Mayer, E. A., 
"Current Muslim Thinking on Human Rights" in An-Naim, A. A., and Deng, F. M., (eds. ) Human Rights in Africa, Cultural 
Perspectives (1990) p. 131 at 147-8. 
56 e. g. See Case Studies of Muslim States in Chapter 8 below. 
57 The same provision can be found in Art 8 of the International Convention on the Elimination of All Forms of Racial 
Discrimination (1965) on the election of the members of CERD. Also Article 9 of the Statute of the International Court of 
Justice (1945) provides for "the representation of the main forms of civilization and of the principal legal systems of the 
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human rights are not exclusively rooted in western culture, but are inherent in human nature 

and based on morality. Thus human rights, they claim, can not be interpreted without regard 

to the cultural differences of peoples. Advocates of cultural relativism assert that "rights and 

rules about morality are encoded in and thus depend on cultural contexts. i58 The theory 

emanates from the philosophy of the need to recognise the values set up by every society to 

guide its own life, the dignity inherent in every culture, and the need for tolerance of 

conventions though they may differ from one's own. 59 Cultural relativism is thus 

conditioned by a combination of historical, political, economic, social, cultural and religious 

factors and not restricted only to indigenous cultural or traditional differences of people. 

A critical evaluation of both theories reveals that, on the one hand, the theory of cultural 

relativism is prone to abuse and may be used to rationalise human rights violations by 

different regimes. It admits of pluralistic inputs, which, if not properly managed, can debase 

the efficacy of human rights. On the other hand, the current values projected for the 

interpretation of international human rights law by advocates of strict universalism have been 

criticised as purely western and not really universal. 60 The present theory of universalism is 

itself thus criticised as being culturally relative to western values. 61 That is the paradox, 

whereby the controversy between universalism and cultural relativism actually portrays a 

situation of cultural relativisms. 

To most of the former colonies, western values are essentially being used as the 

universal repugnancy test for the interpretation of international human rights law in the same 

way Western laws and customs were used in colonial periods to eliminate local laws. 62 The 

question has thus often been raised as to whether the theory of strict universalism in human 

rights is not another "form of neocolonialism serving to strengthen the dominance of the 

West. ". 63 The ideals of universalism in international human rights law need therefore to be 

advanced in a manner that escapes charges of cultural imperialism within non-western 

societies. Universalism in international human rights law demands the evolution or 

identification of a universal consensus in the interpretation of human rights principles. This 

world" in the election of its judges. 
S$ See Steiner, H. J. and Alston, P, International Human Rights in Context, Law Politics Morals (2°d Ed., 2000) p. 366. 
59 See Herskovits, M., Man and His Works (1950) p. 76. 
60 See e. g. Mutua, M., "The Ideology of Human Rights", (1996) 36 Virginia Journal of International Law, p. 586 at 592- 
593. 
61 ibid. 
62 See generally e. g. Obilade, O. A., The Nigerian Legal System (1979) and Park, A. E. W., The Sources of Nigerian Law 
(1963) for an analyses of the application of the Repugnancy principle in the Nigerian Legal System. See also Allot, A. N., 
New Essays in African Law (1970). 
b3 See Higgins, R., "The Continuing Universality of the Universal Declaration" in Baehr, P., et at. (eds. ) Innovation and 
Inspiration: Fifty Years of the Universal Declaration of Human Rights (1999) p. 17 at 19. 
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calls for a multicultural or cross-cultural approach to the interpretation and application of the 

international human rights principles in a manner that will not reduce its efficacy but lead to 

the realisation of an inclusive theory of universalism. The American Anthropological 

Association had argued in its earlier quoted comment to the Human Rights Commission that 

international human rights should "... not be circumscribed by the standards of any single 

culture, or be dictated by the aspirations of any single people. "64 An-Na'im has also 

reiterated that: "Any concept of human rights that is to be universally accepted and globally 

enforced demands equal respect and mutual comprehension between rival cultures". 65 That 

argument continues to be advanced today mostly by non-western nations. There is thus a 

need for an objective evaluation of what every civilisation can contribute to universalism in 

international human rights law. Presumptions of cultural inferiority must be avoided and 

justifications on cultural differences must be examined and critically evaluated within the 

parameters of human dignity with a view of evolving an inclusive universalism in 

international human rights law. 

Whatever definition or understanding we ascribe to human rights, the bottom line is the 

protection of human dignity. There is perhaps no civilisation or philosophy in today's world 

that would not subscribe to that notion. Thus it may only be difficult, but not impossible to 

evolve a universally acceptable conception in that respect. There is need for sincere and 

justificatory cross-cultural evaluations of human dignity with a view of evolving an 

international moral value which no repressive regime may find easy to circumvent in the 

business of State governance. 

RELEVANCE OF ISLAMIC LAW TO UNIVERSALISM IN 
INTERNATIONAL HUMAN RIGHTS LAW 

The relevance of Islamic law in the quest for an inclusive universalism that will ensure 

the full realisation of international human rights in the Muslim world is, in view of the 

number of Muslim States in the international legal order, quite obvious. This has often been 

practically demonstrated by references to Islamic law in the arguments and reports of Muslim 

States to UN charter and human rights treaty committees. The general relevance of Islamic 

law in international law is also demonstrated by the existence of a "Committee on Islamic 

Law and International Law" amongst the international committees of the International Law 

Association (ILA). Notably, the Committee for instance proposed in its report after the ILA 

64 See American Anthropological Association, (1947) supra, note 53 above. 
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London Conference in July 2000, "to contribute to the advancement of International Law on 

asylum and refugees by incorporating some aspect of Islamic Law on asylum in International 

Law". 66 Mayer has however observed that there is a general indifference to the Islamic 

tradition within learned international human rights literature and that "(q)uestions of Islamic 

law are only occasionally mentioned in scholarly writing on international human rights - for 

the sake of comparison with international norms or to illustrate the problems of introducing 

international norms in areas of the developing world. i67 Thus while Islamic law is recognised 

as a factor relevant to the introduction of international norms in Muslim areas of the 

developing world, legal scholarship on the subject has not been persuasive enough to achieve 

effective harmonisation of the differences in scope between Islamic law and international 

human rights law. 

It is noteworthy however that the ILA adopted Resolution No. 6/2000 after the London 

Conference observing that "... aspects of Islamic Law are protective of human rights" and 

requested its Committee on Islamic Law and International Law "to continue its work on the 

contribution of Islamic Law to the development of International law by undertaking further 

studies, with a view of reporting on that work to the 70`h conference to be held in New Delhi 

in 2002". 68 

More than just establishing a religious and legal order, Islam is an institution of 

legitimacy in many States of the Muslim world. Many regimes in the Muslim world today 

seek their legitimacy through portraying an adherence to Islamic law and traditions. Any 

attempt to enforce international or universal norms within Muslim societies in oblivion of 

established Islamic law and traditions thus creates tension and reactions against the secular 

nature of the international regime no matter how humane or lofty such international norms 

may be. For example the Representative of Islamic Republic of Iran, Said Raja'i-Khorasani 

at the 65th meeting of the Third Committee during the 39th Session of the UN General 

Assembly on 7th December, 1984 had argued in defence of alleged violation of human rights 

by his country that the new political order in Iran was 

"in full accordance and harmony with the deepest moral and religious convictions of 
the people and therefore most representative of the traditional, cultural, moral and 
religious beliefs of Iranian society. It recognised no authority... apart from Islamic 
law... (therefore) conventions, declarations and resolutions or decisions of 
international organisations, which were contrary to Islam, had no validity in the 

65 See An-Na'im, A. A., "What Do We Mean By Universal? " (1994) Index on Censorship, September / October, 120. 
66 See the ILA Internet Website at http: //www. ila-hq. org/ [11/12/ 2000]. 
67 See Mayer, A. E., Islam and Human Rights, Traditions and Politics, (3`d Ed., 1999) p. 41. 
68 See note 66 above. 
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Islamic Republic of Iran. " 
69 

Conversely, accommodation of Islamic law is also often seen in international human 

rights circles as accommodating a constraint on freedoms, liberties and human rights 

generally. The assumption is that it is impossible to realise human rights within an Islamic 

legal dispensation.. For example when one of the States in the Federal Republic of Nigeria 

recently passed a Bill into law for the full application of Islamic law within its jurisdiction70 

many human rights groups both within and outside the country expressed fears that the 

application of Islamic law would adversely constrain fundamental human rights and 

freedoms within the jurisdiction of the State. 7' Similar fears were expressed by human rights 

groups in 1998 when the government of Pakistan proposed a constitutional amendment bill to 

its parliament seeking to make the Qur'an and Sunnah the supreme law of Pakistan. 72 Such 

apprehension is believed to have also contributed to the abortion of the democratisation 

process in Algeria in 1992 through a military take over, when it appeared that the Islamic 

Salvation Front (FIS) would emerge victorious in the overall elections. According to Bassam 

Tibi: "If the FIS were to come to power, the first measure it would have taken would have 

been to abolish the constitution and declare nizam al-islami (Islamic system of government 

based on the shari `a)". 73 

While the political and legal philosophy of Islam may differ in certain respects from that 

of the secular international order, it does not necessarily mean a complete discord with the 

international human rights regime. Removing the traditional barriers of distrust and apathy 

would reveal that diversity is not synonymous to incompatibility. Mayer has observed that: 

"The Islamic heritage offers many philosophical concepts, humanistic values, and 

moral principles that are well adapted for use in constructing human rights principles. 
Such values and principles abound even in the premodern Islamic intellectual 

heritage"74 

Judge Weeramantry formerly of the International Court of Justice also observed in his 

69 UN General Assembly, 39th Sess., Third Committee, 65th Mtg, 7 December, 1984, A/C. 3/39/SR. 65. 
70 See Shari'a Court of Appeal Law of Zamfara State of the Federal Republic of Nigeria; Zamfara State of Nigeria Law No. 6 
of 81h October, 1999. 
71 Similar fears were raised in 1979 and 1989 during the debates on provisions for a SharI'ah Court of Appeal in the 
Nigerian Constitution. See generally Basri, G., Nigeria and Shari 'ah: Aspirations and Apprehensions, (1994). 
72 Constitution (15`x' Amendment) Act, 1998. The Bill was passed by the National Assembly on 9 October 1998. But the 
Senate had not voted on it before it was suspended by the Musharraf regime that took power in October 1999. However, 
there is an Enforcement of SharI'ah Act of 1991 already in force, Article 3 (1) of which provides that; "The Shari'ah, that is 
to say the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah, shall be the supreme law of Pakistan. " 
73 Tibi, B., "Islamic Law/Shari'a and Human Rights: International Law and International Relations", in Lindholm, T., and 
Vogt, K., (eds. ) Islamic Law Reform and Human Rights: Challenges and Rejoinders, (1993) p. 75 at 76. 
74 See Mayer, A. E., (1999) supra, note 67 above, p. 43. 
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penetrative work titled Justice Without Frontiers, Furthering Human Rights, that although 

Locke, the founding father of Western human rights, never attended most of his lectures as a 

student at Oxford, "he assiduously attended only the lectures of Professor Pococke, the 

professor of Arabic studies". According to the learned judge: "Those studies may well have 

referred to Arabic political theory including the idea of rights that no ruler could take away, 

subjection of the ruler to the law, and the notion of conditional rulership". He concluded that: 

"When Locke proclaimed his theory of inalienable rights and conditional rulership, this was 

new to the West, but could he not have had some glimmerings of this from his Arabic 

studies? 75 

The wide gap that still exists between the theory and reality of the universal protection 

of human rights76 indicates that universalism in international human rights law is not yet a 

fait accompli. The evolution of international human rights has therefore not reached the end 

of its history yet. With the cognisance that international human rights law is aimed at the 

enhancement of human dignity and the promotion of the well being of humanity, it is 

submitted that Islamic law rather than contradicting it, should be able to contribute to the 

realisation of its ideals and also to the achievement of its universal observation, especially in 

the Muslim world. What is required as observed by one writer, is an expatiation "from within 

by a Muslim intellectual who can engage in dialogue with the traditionally educated scholars 

, 
in a comparative manner with international human rights law. of Islamic jurisprudence" 77 

75 See Weeramantry, C. G., Justice Without Frontiers: Furthering Human Rights (1997) Vol. 1, pp. ] 39-140. 
76 See generally, Watson, J. S., Theory & Reality in the International Protection of Human Rights (1999) for a critical 
analysis of this. 
" See Sachedina, A., "Review of Abdullahi Ahmed An-Na'im, Toward and Islamic Reformation: Civil Liberties, Human 
Rights and Internatipnal Law" (1993) 25 International Journal of Middle East Studies, p. 155-157. 
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CHAPTER 3 

The Nature and Evolution of Islamic Law 

This chapter examines the nature and evolution of Islamic law to serve as background 

for the later arguments of this thesis in respect of Islamic law. A distinction is made between 

the sources and the methods of the law and the overall objective of Islamic law is also 

examined at the end. 

Traditionally, Islamic law is not stricto senso monolithic. Its jurisprudence 

accommodates a pluralistic interpretation of its sources, which does produce differences in 

juristic opinions that can be quite significant in a comparative legal analysis. Afshari has 

argued that "(w)hen reference is made to "Islamic law", a host of diverse positions... comes 

into the picture". ' The complexity of Islamic law does not however make it indeterminable. 

The differences of the jurists and schools of Islamic jurisprudence represent "different 

manifestations of the same divine will" and are considered as "a diversity within unity". 2 It 

depicts recognition of the inescapable pluralism that exists within human society. Islam, as 

observed by Breiner, "refuses the temptation to find unity only in uniformity, even in matters 

of law". 3 The appreciation of differences, Breiner further observed, is an "important principle 

of Islamic law, one quite different from the assumptions of Roman law inherited throughout 

most of Europe". 4 There is in fact an Islamic jurisprudential maxim that says: "The blessing 

of the (Muslim) community lies in the jurists' differences of opinion". 5 Law is ultimately the 

product of its sources and methods, and Islamic law is not an exception to that fact. It is 

Afshari, R., "An Essay on Islamic Cultural Relativism in the Discourse of Human Rights", (1994) 16 Human Rights 
Quarterly, p. 235 at 271; See also Lawyers Committee on Human Rights, Islam and Justice (1997) p. 18 where another law 
Professor had expressed that when people talk about SharI'ah or Islamic law he really does not know what is meant. 
2 See Karnali, H. M., Principles of Islamic Jurisprudence, (1991) p. 169. 
3 Breiner, B. "A Christian View of Human Rights in Islam" in Breiner, B. (ed. ) Two Papers on Shari'ah (1992) p. 3. 
4 ibid. 
S The maxim says: "Rahmah al-Ummah fi Ikhtildf al-A'immah ". This indicates that the jurists' differences of opinion in the 
interpretation of legal sources on certain matters offer a broad and equally legal scope from which the community may 
choose the most compassionate and beneficial interpretation for themselves. It was on the basis of this that the Islamic legal 

principle of "takhayyur" (eclectic choice) was evolved, which allows for unification or movement within the different 

schools of jurisprudence. A 15`h Century Islamic jurist, Abü Abdullah al-Dimashgi, wrote a jurisprudential book titled 
"Rahmah al-Ummah fi Ikhtiläfal-A'fmmah" in which he listed the legal consensus and dissension of the classical Islamic 

jurists. Republished by Dar al-Kutub al-Ilmiyyah, Beirut, Lebanon (1995). 
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important therefore to distinguish between Shari `ah as the source from which the law is 

derived and Fiqh as the method by which the law is derived and applied. 6 

THE NATURE OF ISLAMIC LAW 7 

There is a general traditional misconception about Islamic law being wholly divine and 

immutable. This arises from the usual non-distinction between the sources and interpretation 

of Islamic law. Distinguishing between Shari'ah and Fiqh is very significant for a proper 

understanding of Islamic law. Although either of the terms is often referred to as Islamic law, 

they are not technically synonymous. Literally Shari'ah means "path to be followed" or 

"right path"8 while Fiqh means "understanding. "9 The former refers more to the sources 

while the latter refers more to the methods of, Islamic law. In the strict legal sense Shari'ah 

refers to the corpus of the revealed law as contained in the Qur'an and in the authentic 

Traditions (Sunnah) of the Prophet Muhammad (PBUH). 10 It differs in this sense from Fiqh 

because it (Sharä'ah) refers here to the primary sources of the law, which is textually 

immutable. Fiqh on the other hand refers to methods of the law, i. e. the understanding 

derived from the Shari'ah, which may change according to time and circumstances. " The 

significance of this distinction with respect to the arguments of this thesis are: 

(i) Sharl'ah as a source of Islamic law is divine in nature and thus immutable, while 
Fiqh, as the understanding, interpretation and application of the Shari 'ah, is a 
human product that may change according to time and circumstances; and 

(ii) Shari'ah broadly covers the moral, legal, social, and spiritual aspects of the 
Muslims' life, while Fiqh mostly covers the legal or juridical aspect of the 
Shari'ah as distinguished from the moral. 12 

6 See e. g. Karnali, M. H., "Law and Society: The Interplay of Revelation and Reason in the Shariah" in Esposito, J. L., The 
Oxford History of Islam (1999) p. 107. 
7 See generally e. g. Karnali, M. H., Principles of Islamic Jurisprudence, (1991); Hallaq, W. B., A History of Islamic Legal 
Theories, (1997); Qadri, A. A., Islamic Jurisprudence in the Modern World (1986); Ramadan, S., Islamic Law: Its Scope and 
Equity, (1970); Philips, A. A. B., The Evolution ofFigh (1988) for English language expositions on the nature of Islamic 
law. 
8 See e. g. Doi, A. R., Shari'ah: The Islamic Law (1984) p. 2. 
9 In Q45: 18 the word Shar? 'ah is used as "straight path" or "right way" - "Then We put you on a right way (Shari'ah) of the 
affairs, so follow it... " and the Prophet Muhammad used Fiqh in one of his sayings to mean "understanding"- "To 

whomsoever God wishes good, He gives the understanding (fiqh) of the faith ". Fiqh is also used in the Qur'an to mean 
understanding. See e. g. Q 9: 87. See also Qadri, A. A., (1986) supra, note 7 above, p. 15-17. 
10 The abbreviation PBUH which means 'Peace be Upon Him', will not be repeated in writing after this first occurrence but 
shall be implied as repeated after every occurrence of the Prophet's name hereinafter. 
11 See e. g. Ramadan, S., (1970) supra, note 7 above, p. 36 and Philips A. A. B., (1988) supra, note 7 above, pp. 1-4. 
12 Note however as pointed out by Professor Karnali that "There is often... a relationship between strict compliance to a legal 
duty and the Islamic concept of moral excellence". See Karnali, M. H., Freedom of Expression in Islam, (Revised Ed. 1997) 

p. 27; and Karnali, M. H., (1999) supra, note 6 above, p. 107 at109. 
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Islamic law thus consists of two component parts: (i) immutable divine revelation 

termed Shari `ah and (ii) human interpretation of the Sharä ̀ah termed Fiqh. 'Abd al 'At! has 

correctly observed that "confusion arises when the term sharI `ah is used uncritically to 

designate not only the divine law in its pure principal form, but also its human subsidiary 

sciences including figh". 13 We will now examine the characteristics of these two component 

parts of Islamic law. 

SOURCES OF ISLAMIC LAW 14 

Shari `ah 

The Qur'an and the Sunnah are the formal sources of Islamic law. They contain the 

corpus of the revealed law. The Qur'an is the principal source and is believed by Muslims to 

be the exact words of God revealed to Prophet Muhammad over a period of approximately 

23 years for the guidance of humanity. 15 It is not strictly a legal or constitutional code. It 

more specifically addresses itself as a book of guidance16. Out of its approximately 6666 

verses, which cover both the spiritual and temporal aspects of life, Muslim jurists estimate 

between 350 to 500 verses as containing legal elements, " and according to Coulson: "No 

more than approximately eighty verses deal with legal topics in the strict sense of the 

term". 18 This conceivably anticipates the application of some juridical principles to extend 

the few strictly legal verses to cover the dynamic and expansive nature of human life. Those 

verses that may be viewed largely as moral rules also constitute basis for every Islamic legal 

principle. 19 

The words of the Qur'an are, to Muslims, immutable and from it "springs the very 

conception of legality"20 in Islam. The Qur'an forms the foundation or the basic norm of 

Islamic law, the grundnorm, as Kelsen will call it in his pure theory of law, or the "ultimate 

13 ̀Abd al At!, H., The Family Structure in Islam (1977) p. 14. 
14 The approach adopted here deviates from the traditional classification of the Qur'an, Sunnah, Ijmä' and Qiyäs as main 
sources of Islamic law, a classification which Ramadan has rightly observed, "is by no means a decisive or authoritative 
one". See Ramadan (1970) supra, note 7 above, p. 33. The approach here distinguishes the sources of the law (i. e. Qur'an 
and Sunnah) from the methods of the law (i. e. Ijmä' Qiyäs, Ijtihdd, e. t. c) to avoid the confusion of the traditional 
misconception of the whole of Islamic law as being divine and immutable. 
15 See e. g. Q26: 192 which says: "Verily this is a Revelation from the Lord of the Worlds" and Q45: 2 which says: "The 

revelation of The Book is from God, The Exalted in Power, Full of Wisdom ". 
16 See e. g. Q2: 2 which says: "This is the Book; In it is guidance sure, without doubt, to those who fear God 
" See Karnali, M. H. (1991) supra, note 7 above p. 19-20 and p. 41 n. 19. 
8 Coulson, N. J., A History of Islamic Law (1964) p. 12. 
19 Although law and morals are not fully merged in Islamic law, they are also not strictly separated as understood in the 
theory of positivism in Western legal philosophy. See Karnali, M. H., (1997) supra, note 12 above, p. 27. 
20 See Ramadan, S., (1970) supra, note 7 above, pp. 42-43. 
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rule of recognition" in Hart's concept of law. 21 This explains, as observed by Mayer, why 

"many works on the topic of Islam and human rights are burdened with long quotations 

from" especially the Qur'an. 22 While legal texts are very significant in every legal system, 

their interpretation is what actually constitutes law at every point in time. The text of the 

Qur'an is divine, but its application has been through human interpretation since revelation. 

The Prophet Muhammad being the receiver of its revelation, was obviously in the best 

position to interpret the Qur'an during his lifetime, and he did so in his dual role as a Prophet 

and a judge. His elucidation of some verses of the Qur'an formed the initial basis of what 

came to be known as his Sunnah or Traditions. 

The Sunnah as a source of law consists of the Prophet's lifetime sayings, deeds and tacit 

approvals on different issues, both spiritual and temporal. The Sunnah developed from the 

need for elucidation, by the Prophet, of some Qur'anic verses, supply of details to some 

general provisions of the Qur'an and instructions on some other aspects of life not expressly 

covered by Qur'anic texts. Thus Imam al-Shäfi`i, the eponym of the Shäfi'i school of Islamic 

jurisprudence23 had stated that: 

"the Sunnah of the Prophet is of three types: first is the Sunnah which prescribes the 

like of what God has revealed in His Book; next is the Sunnah which explains the 

general principles of the Qur'an and clarifies the will of God; and last is the Sunnah 

where the Messenger of God has ruled on matters on which nothing can be found in 

s24 the Book of God. 

The role of the Sunnah as a source of law is supported in the Qur'an itself. 25 The Qur'an 

and the Sunnah thus formed the only sources of law from the Prophet's lifetime. Ramadan 

has therefore observed that "the structure of Islamic Law - the Shari'ah - was completed 

during the lifetime of the Prophet, in the Qur'an and the Sunnah. "26 An illustrative evidence 

of the Qur'an and Sunnah being sources of Islamic law from the time of the Prophet 

Muhammad is the well known Tradition in which the Prophet was reported to have asked one 

of his companions named Mu'ädh ibn. Jabal, when he deployed the latter as a judge to 

Yemen, as to what would be his source of law in deciding cases. Mu'adh replied: "I will 

21 See Kelsen, H., Pure Theory of Law (1967) and Hart, H. L. A., The Concept of Law, (2nd Ed. 1994). As illustrated by 

Nyazee, the basic Islamic attitude to law is: "I am ready to obey such and such law as it has been communicated to me by a 

qualified jurist. I follow the opinion of the jurist as it is in conformity with the sources of Islamic law. I obey a law based on 
the sources as they are the sources revealed to Muhammad. I obey Muhammad for he is a Messenger of (God) and I believe 

in (God). " See Nyazee, I. A. K., Theories of Islamic Law (n. d. ) 38. 
22 See Mayer, A. E., "Current Muslim Thinking on Human Rights" in An-Na'im, A. A. and Deng, F. M., (eds. ) Human Rights 
In Africa: Cultural Perspectives (1990), p. 133 at 134-135. 
23 The development of the Schools of Islamic Jurisprudence are explained below. See p. 29 below. 
24 Shäfi`i, M., al-Risälah (1983) pp. 52-53 English translation cited in Kamali, H. M., (1991) supra, note 7 above, p. 63. 
25 See e. g. Q3: 31 and Q33: 21. 
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judge with what is in the book of God (Qur'an)". The Prophet then asked "And if you do not 

find a clue in the book of God? ", Mu'ädh answered: "Then with the Sunnah of the 

Messenger of God". The Prophet asked again: "And if you do not find a clue in that? ", 

Mu'ädh replied: "I will exercise my own legal reasoning. "27 The Prophet was reported as 

being perfectly satisfied with these answers by Mu'ädh, which signified an approval by the 

Prophet. The general rule on the application of the Qur'an and Sunnah as main sources of 

Islamic law is that in case of any irresolvable conflict between a verse of the Qur'an and a 

reported Sunnah, the former prevails, because of its indubitable authenticity in Islamic law. 28 

While Muslims believe generally that the Sunnah also has elements of divine 

inspiration, they appreciate that not every reported Sunnah is authentic. The political 

differences between the fourth Caliph, Ali and Mu'äwiyah in the middle of the first century 

of Islam, which led to the emergence of factions among the Muslims, led to the emergence of 

fabricated statements and distorted interpretations attributed to the Prophet. 29 A conscientious 

and critical technique of authenticating the Sunnah was thus developed which eventually 

culminated in the emergence of the six recognised and authentic books of Sunnah of the 

Sunni school in the third century of Islam. 30 In applying a Sunnah the two main questions 

that need be answered are whether the Sunnah is authentic and if so whether it is obligatory. 

The first question is basically a question of fact that is usually considered on the basis of the 

evidence adduced to support it in accordance with laid down criteria for the verification of 

Prophetic Traditions. The second question is a question of law depending, inter alia, on the 

context and language of the Tradition. 

METHODS OF ISLAMIC LAW 

Fiqh 

The passage of time and the expansion of Islam after the demise of the Prophet brought 

many new cases that were not directly covered by the Qur'anic texts or the Prophetic 

26 Ramadan, S., (1970) supra, note 7 above, p. 36. 
27 See e. g. Abü Däwiid, Sunan Abü Ddwdd, Trans. A. Hasan, (1984), Vol. p. 1019, Hadith No. 3585. Mu'ädh is reported 
in this Tradition to have used the words "ajtahidu rd'iy" meaning "I will exert my own reasoning". The noun "Utihdd " 
meaning exertion was later adopted to indicate "legal reasoning" as a legal method of Islamic law. 
28 See Kamali, M. H., (1991) supra, note 7 above, p. 59. 
29 ibid. pp. 65-68. 
30 The six authentic Sunni books of the collections of the Prophets Traditions are those by al-Bukhäri (d. 870AD), Muslim 
(d. 875AD), Abü Däwüd (d. 888AD), al-Tirmidhi (d. 892AD), al-Nasä'i (d. 915AD) and Ibn Mäjah (d. 886AD). Muslims are 
divided into the two main groups of Sunni and ShI'ah. The Sunni are the majority while the Shf'ah constitute about 10% of 
the world Muslim population. The ShI'ah group developed from a schism among the Muslims during the Caliphate of Ali. 
The Sh1'ah also have their own different collections of the Prophet's Traditions apart from the six Sunni books mentioned 
above. 
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Traditions. On the authority, inter alia, of the Tradition of Mu'ädh ibn. Jabal quoted above, 

the concept of Utihäd (legal reasoning) was developed as a method of Islamic law and from it 

emerged the legal methods of Ijmä' (juristic consensus) and Qiyäs (legal analogy) as well as 

legal doctrines such as Istihsdn (juristic preference), Istisläh or Maslahah (public interest or 

welfare), `Urf (Custom), Darürah (Necessity) e. t. c., through which the formal sources could 

be extended to cover new developments of life. These methods, which are usually considered 

as secondary sources of Islamic law, were products of human reasoning, an indication of the 

recognition of human reasoning in the Islamic legal process from the earliest period of Islam. 

The methods were applied to new cases not expressly covered by Qur'anic texts or the 

Sunnah, and also facilitated the adequate interpretation and application of the sources to suit 

the different circumstances of human life. Thus while the revealed sources of Islamic law 

(i. e. Shari `ah) was completed with the demise of the Prophet, the evolved methods of Islamic 

law were to be the vehicle by which the jurists would transport the Shari `ah into the future. 

In the words of Qadri, "the jurists are emphatic in saying that though God has given us a 

revelation He also gave us brains to understand it; and He did not intend to be understood 

without careful and prolonged study. "31 The careful and prolonged study helps to prevent 

misapplication of the methods. 

With the expansion of Islam and its establishment within different cultures outside 

Arabia, about 500 schools of legal reasoning developed in the early years but most of them 

disappeared and others merged by the beginning of the third century of Islam. Four Sunni 32 

schools of jurisprudence survived up to the present times. They are the Hanafi School 

(prevails in Turkey, Syria, Lebanon, Jordan, India, Pakistan, Afghanistan, Iraq, and Libya), 

the Mäliki School (prevails in North Africa, West Africa and Kuwait), the Shdfi'1 School 

(prevails in Southern Egypt, Southern Arabia, East Africa, Indonesia and Malaysia) and the 

Hanball School (prevails in Saudi Arabia and Qatar). Other schools of jurisprudence also 

emerged from within the Shi'ah. The major ones being the Ithnä `Ashari (prevails in Iran and 

Sorthern Iraq), the Zaydi (followed in Yemen), the Ismä'ill (followed in India) and the Ibddi 

(followed in Oman and parts of North Africa). 33 

All the schools of Islamic jurisprudence generally recognise the Qur'an and Sunnah as 

31 Qadri, A. A., (1986) supra, note 7 above, p. 199. 
32 See note 30 above. 
33 See e. g. Makdisi, G., The Rise of Colleges: Institutions of Learning in Islam and the West (1981) p. 2; and Karnali, M. H. 
(1999) supra, note 6 above. pp. 112-114. Note also that there were other schools of rational theology that were not strictly 
jurisprudential schools, but their arguments and views sometimes influenced and were reflected in the jurisprudence of the 
jurists. Some of the schools of rational theology were the Ash'arl, Mu'tazilah and Mäturidi schools which will be referred 
to below. See Chapter 4, pp. 44-46s below. 
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the primary sources of Islamic law. The differences of opinion on particular matters result 

from their different interpretations of some Qur'anic verses and Prophetic Traditions. The 

different views of jurists on certain matters reflected their sensitivity to the different cultures 

of the different provinces within which the different schools flourished. 34 To control the 

divergence of interpretations of the sources, the jurisprudence of these schools on both the 

aspects of worship (ibädät) and inter-human relations (mu'ämalät) compiled in form of legal 

treatises became the material sources of Islamic law. By the tenth century it was thought that 

the established schools of jurisprudence had fully exhausted all the possible questions of law 

and that the necessary material sources of Islamic law was fully formed. The utilisation of 

the doctrine of independent legal reasoning (ijtihäd) consequently diminished and this led, by 

the thirteenth century, to what was termed as "closing the gate of legal reasoning (ijtihäd) 

and opening that of legal conformism (taglid)". Islamic law thus became restricted largely to 

the application of the legal findings of the jurists as recorded in the treatises of the 

established schools of jurisprudence dating back to the 10`h Century. 35 Muslims thus became 

restricted to conform to or follow the rulings of any one of the schools of jurisprudence but 

not generally allowed to exercise independent legal reasoning on any matter. This brought a 

halt to the dynamism that had been injected into Islamic law from its inception, and that, in 

the words of Iqbal, "reduced the Law of Islam practically to a state of immobility". 36 

Although many contemporary scholars have challenged the notion of the closing of the gate 

of ijtihäd, 37 the legal conformism (taglld) of following the rulings of the jurists of the very 

early period of Islam continues to this day. The jurisprudence (flqh) of the established 

schools found in their treatises dating from the 10`h Century are today held as the corpus of 

Islamic law and erroneously portrayed as the immutable Shari'ah. In respect to that Ramadan 

has rightly observed that: 

"the invariable basic rules of Islamic Law are only those prescribed in the Shari `ah 
(Qur'an and Sunnah), which are few and limited. Whereas all juridical works during 

more than thirteen centuries are very rich and indispensable, they must always be 

subordinated to the Shari `ah and open to reconsideration... "" 

34See generally Daura, A., "A Brief Account of the Development of the Four Sunni Schools of Law and Some Recent 
Developments" (1968) 2 Journal of Islamic and Comparative Law, 1. 
's See e. g. Karnali, M. H. "Law and Society" supra, note 6 above, at p. 114-115. 
36Igbal, M., The Reconstruction of Religious Thought in Islam (1951) p. 148. 
37 See e. g. Hallaq, W., "Was the Gate of Ijtihäd Closed? " in Hallaq, W., (ed. ) Law and Legal Theory in Classical and 
Medieval Islam (1995) pp. 3-41. 
38 Ramadan, S., (1970) supra, note 7 above, p. 36. 
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SPIRITUAL AND TEMPORAL ASPECTS OF ISLAMIC LAW 

As already observed above, the provisions of the Shari `ah broadly covers all aspect of 

human life. But through the methods of Islamic law the jurists have categorised Islamic law 

into two broad spheres. The first sphere embodies spiritual laws regulating religious 

observance and acts of worship. This is generally referred to as ibädät and concerns the 

direct relationship between an individual and God. The second sphere embodies temporal 

laws regulating inter-human relations and the temporal affairs of this world. This is generally 

referred to as mu ̀ ämalät and generally promotes the realisation of the common good 

(ma ̀ riJ) of humanity. While the jurisprudence on the spiritual aspects is considered to be 

fully settled and unchanging, the same is not true of the temporal aspects. It is in the sphere 

of temporal laws that the arrest in the dynamism of Islamic jurisprudence is greatly felt. The 

traditional jurisprudence (fiqh) of the established schools on many aspects of inter-human 

relations have been overtaken by the dynamic nature of human life and thus created a wide 

lacuna in Islamic legal and political judgement. 

The need to rejuvenate the methods of Islamic law to generate a more encompassing and 

realistic jurisprudence to meet contemporary challenges became evident from the nineteenth 

century with the intimate interaction between the East and the West. That urge continues 

today. The advancements and developments of modem life have affected inter-human 

relations in many ways which Islamic law needs to address from contemporary perspectives. 

The emergence of international human rights law is one such development. Due to the 

erroneous impression that the traditional opinions of the established schools of Islamic 

jurisprudence were immutable, Muslims were hesitant in formally accepting the need for a 

re-appraisal in the methods of Islamic law. Islamic legal scholarship aiming at a formal, 

adequate and cohesive re-appraisal of the methodology of Islamic law in the light of 

contemporary challenges has been going on since the last century with general contributions 

from many Muslim thinkers and intellectuals. 39 Nevertheless, the stagnation of the thirteenth 

century continues to eclipse the great legacy of the earliest Islamic jurists that developed 

Islamic law into a most dynamic legal system from which even the West was a borrower in 

the middle ages 40 

"See Karnali, M. H., "Law and Society" supra, note 6 above, at p. 116-118. 
40 See e. g. Makdisi, G., (1981) supra, note 33 above, pp. 290-91. 
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THE SCOPE AND PURPOSE OF ISLAMIC LAW 

Today, Islamic law continues to be formally applied in most parts of the Muslim world 

as we had it interpreted by the classical Sunni schools of Islamic jurisprudence with regards 

to the Sunni Muslims and the classical Shi'ah schools with regards to Shi'ah Muslims. A 

static and immoderate application of those traditional interpretations of the Shari `ah can 

however constrain the scope of Islamic law for present times. Research shows that the 

earliest Islamic jurists had utilised the methods of Islamic law within the scope of the 

Shari `ah in an evolutionary and constructive manner that prevented any unwarranted 

circumscription upon human living during their times. Such evolutionary and constructive 

application is more relevant today than before. Cognisance of the object and purpose of the 

Shari `ah (magäsid al-shari'ah), which has been identified as promotion of welfare and 

prevention of harm (maslahah) 
'41 also ensures realisation of the proper and benevolent scope 

of Islamic law. 

In his analysis of the scope and equity of Islamic law, Ramadan has identified six 

important characteristics of Islamic law deductible from a thorough study of the Qur'an, the 

Sunnah and the works of some classical Islamic jurists. They are as follows: 

1. The formal sources of Islamic law, i. e. Qur'an and Sunnah "are basically inclined 

towards establishing general rules without indulging in much detail". This makes 
room for a wider application of the legal sources through the legal methods for 

the best benefit of humanity. 

2. Qur'anic "texts were directly meant to deal with actual events (and) 
Presupposition was basically excluded from" the legislative philosophy of 
Islamic law. This characteristic, Ramadan observes, is a method of realism which 
"is apt to minimize the definite limitations imposed on human dealings", which 
in essence makes things easier for humanity. 

3. "As a rule, everything that is not prohibited is permissible. " In explaining this 

rule Ramadan rightly observed that: "Islamic Law was not meant to paralyze 
people so that they might not move unless allowed to. Man on the contrary, is 

repeatedly called upon by the Qur'an to consider the whole universe as a Divine 

grace meant for him, and to exhaust all his means of wisdom and energy to get 
the best out of it. " 

4. "Even in the field of prohibition, the Qur'an sometimes used a method which 
could gradually meet a growing readiness in the society where the revealed 
enjoinments were to be implemented. " This is the so-called principle of 
gradualism (tadrý) by which legislation was gradually upgraded in view of 
societal circumstances. Thus social circumstances are not overlooked in the 
development of the law. 

41 See e. g. al-Shätibi, A. I., al-Muwäfagät (Arabic) (1997), Vol. 2; and Masud, M. K., Shatibi's Philosophy of Islamic law 
(1995) p. 151. 
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5. "All that the Qur'an and the Sunnah have prohibited becomes permissible 
whenever a pressing necessity arises". This is based on the doctrine of necessity 
(darürah) by which all Islamic jurists generally agree that "necessity renders the 

prohibited permissible". 

6. "The door is wide-open to the adoption of anything of utility, of whatever origin, 
so long as it does not go against the texts of the Qur'an and the Sunnah" 42 

Apart from the many Qur'anic verses and Prophetic Traditions cited in support of the 

above characteristics of Islamic law, the following Qur'anic verse succinctly summarises the 

benevolent nature of Islamic law. 

"... For he commands them what is just and forbids them what is evil; he allows them 

as lawful what is good and prohibits them from what is bad. He releases them from 
their heavy burdens and from the yokes that are upon them" 43 

Thus the overall objective and purpose of the Shari'ah, which must always be kept in 

mind in both its interpretation and application, is the promotion of welfare and prevention of 

harm. 

PROMOTION OF WELFARE AND PREVENTION OF HARM (MASLAHAH) 

Among the many doctrines and principles established by the founding jurists for an 

intelligible application of Islamic law, maslahah is considered as the most viable means of 

bringing the ideals of Islam closer to realisation for all time. Kamali has observed that: 

"The doctrine of maslahah is broad enough to encompass within its fold a variety of 
objectives, both idealist and pragmatic, to nurture the standards of good government, 
and to help develop the much needed public confidence in the authority of statutory 
legislation in Muslim societies. The doctrine of maslahah can strike balance between 
the highly idealistic levels of expectation from the government on the part of the 
public and the efforts of the latter to identify more meaningfully with Islam". ' 

The doctrine was originally introduced by Imam Malik, the eponym of the Mäliki school 

of Islamic jurisprudence, and later developed by jurists such as al-Gazäli and al-Tüfi of the 

Shäfi `i and Hanball schools respectively. The fourteenth century Maliki jurist, Abü Ishäq al- 

Shätibi further developed the concept as a "basis of rationality and extendibility of Islamic 

law to changing circumstances (and also) as a fundamental principle for the universality and 

42 See Ramadan, S., (1970) supra, note 7 above, pp. 64-73. See also a]-Shdtibl, A. I., (1997) ibid.; and Ibn al-Qayyim, I'läm 
al-Muwaqqi in An Rabb al- Alamin (Arabic (1996)Vol. 1 pp. 71-72. 
43 Q7: 157. 
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certainty of Islamic law". 45 It is an expedient doctrine of Islamic law acknowledged today by 

Islamic legalists as containing "the seeds of the future of the Shari `ah and its viability as a 

living force in society. "46 Against the background of the nature and evolution of Islamic law 

established above, the doctrine of maslahah is thus advocated in this thesis as a veritable 

Islamic legal principle for the realisation of international human rights within the 

dispensation of Islamic law. 47 We will rely on the doctrine within the ample scope of the 

Shari `ah in deriving legal benefits and averting hardship to the human person, as endorsed by 

the Quranic verse that: "He (God) has not imposed any hardships upon you (humans) in 

religion". 48 

°° Karnali, M. H., "Have We Neglected the Shari'ah-Law Doctrine of Maslahah? " (1988) 27 Islamic Studies, No. 4, p. 287- 
288. 
45 See Masud, M. K., (1995) supra, note 41 above, p. viii. 
46 Kamali, M. H., (1988) supra, note 44 above, at p. 288. 
47 For further elaboration on the principle of Maslahah See e. g. Karnali. M. H., (1991) supra, note 7 above pp. 267-282; and 
al-Shätibi, A. I., (1997) supra, note 41 above; Masud, M. K., (1995) supra, note 41 above, pp. 127-164. 
49 Q22: 78. 
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CHAPTER 4 

The Idea of Human Rights within Islamic Law 

Against the background established in the last two chapters, this chapter will, in 

pursuance of the first proposition of this thesis, examine whether the concept of human rights 

can be established from within the themes of Islamic law. The chapter will examine and 

respond to traditional arguments on the subject and research into the sources, methods and 

jurisprudence of Islamic law to identify the concept of human rights in relation to the concept 

under international human rights law. 

BREAKING TRADITIONAL BARRIERS 

Traditionally, a number of difficulties confront the discourse of international human 

rights from an Islamic legal perspective. On one hand is the domineering influence of the 

Western perspective of human rights, which creates a tendency of always using Western 

values as a yardstick in every human rights discourse. It is often argued that human rights 

principles are "principles that were developed in Western culture", thus Western norms 

should always be the universal normative model for the content of international human 

rights. ' There however continues to be opposing arguments against that assertion. 2 While it is 

true that the impetus for the formulation of international human rights standards originated 

from the West, the same cannot be said of the whole concept of human rights, which is 

perceivable within different human civilisations. 3 Related to that is the negative image of 

Islam in the West. Often, some of the punishments prescribed in Islamic law and the political 

cum human rights situation in many parts of the Muslim world today are, inter alia, cited by 

Western analysts as evidence of Islamic brutality and lack of provision or respect for human 

1 See e. g. Mayer, A. E., "Current Muslim Thinking on Human Rights" in An-Na'im, A. A. and Deng, F. M., (eds. ) Human 
Rights In Africa, Cultural Perspectives (1990) p. 131 at 147-8. 
2 See e. g. Said, M. E., "Islam and Human Rights" (1997) Rowaq Arabi, January ed. p. 11 at 13; Manglapus, R., "Human 
Rights are not a Western Discovery" (1978) 4 Worldview, pp. 4-6; and Kushalani, Y., "Human Rights in Asia and Africa" 
(1983) 4 Human Rights Law Journal, No. 4, p. 404. 

See e. g. Kushalani, Y., (1983) ibid.; and Smith, J., (ed. ) Human Rights: Chinese and Dutch Perspectives (1996) for 
discussions on different perceptions of the concept of human rights. 
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rights in Islamic law. 4 This has created what has been termed "Islamophobias5 in the West, 

which adversely affects the view about human rights in Islam generally. In the academic 

realm there is also what Strawson calls the "orientalist problematique" by which "Islamic 

law is represented within Anglo-American scholarship as an essentially defective legal 

67 systems, especially with regards to international law. 

On the other hand, is the obstacle of static hard-line interpretations of the Shari ah and 

non-relative application of traditional Islamic jurisprudence on some aspects of inter-human 

relations. Islamic law or Shari `ah are both sometimes vaguely advanced by some Muslim 

countries as excuse for their poor human rights records without any elaboration on the 

precise position of Islamic law on the matter. 

Due to the above difficulties, the concept of human rights under Islamic law has often 

been discussed from either a reproachful or a defensive angle, depending on the leanings of 

the discussant. Piscatori has frowned at the defensive approach of most Muslim writers in the 

international human rights discourse. 8 We need to determine however, whether the 

defensiveness is merely an apology in the face of genuine challenges posed by international 

human rights to Islamic law, or are genuine defences against criticisms of Islamic law for 

human rights situations in Muslim countries not necessarily justifiable even under the 

Shari `ah. On one hand, it is undeniable that Western initiatives and modern challenges, 

which include the international human rights regime, have forced contemporary Muslim 

thinkers and intellectuals to strongly propose a review of some traditional Islamic 

jurisprudential views, especially in the area of international law and relations. 9 On the other 

hand, there have also been general erroneous reproaches against Islamic law for the 

4 See Bannerman, P., Islam in Perspective, A Guide to Islamic Society, Politics and Law. (1988) p. 25. See also Robertson, 
B. A., "Islam and Europe: An Enigma or a Myth? " (1994) 48 Middle East Journal, No. 2, pp. 288-307. 
5 See e. g. Tash, A. Q., "Islamophobia in the West" (1996) Washington Report on Middle East Affairs, November/December 

ed. p. 28; and "Islamophobia" in BULLETIN, University of Sussex Newsletter, 7th November, 1997,16. Available Online: 
httR: //www. sussex. ac. uk/press office/bulletin/07nov97/iteml2. html [12/03/2001]. 
6 See generally Strawson, J., "Encountering Islamic Law", University of East London Law Department Research 
Publications Series, No. 1., p. 1. 
7 Strawson for instance refers to Schacht's very well known work, Introduction to Islamic Law, which omits the discussion 

of Islamic international law because of what the learned professor described as "its essentially theoretical and fictitious 

character and the intimate connection of the relevant institutions with the history of Islamic states... " (See Schacht, J., 
Introduction to Islamic Law (1964) p. 112). It is difficult to imagine how international law can stand without an "intimate 
connection of the relevant institutions" of the State. As to the excuse of "its essentially theoretical and fictitious character", 
this was in 1964 when, even in western discourses, public international law had its own cynics as to whether it was really 
law or not, but this never ostracised public international law from the law books. Such approaches to Islamic law were some 
of the barriers, inter alia, which shut out Islamic law from contemporary international law discourses. See also generally 
Said, E. W., Orientalism, Western Conceptions ofthe Orient (1978). 
8 See Piscatori, J. P., "Human Rights in Islamic Political Culture" in Thompson, K, (ed. ) The Moral Imperatives of Human 
Rights: A World Survey (1980) p. 139 at 152-162; See also Manzoor, P., "Humanity Rights as Human Duties" Inquiry, July 
1987, p. 34 at 37-38. 
9 See e. g. AbuSulayman, A. A., Towards an Islamic Theory of international Relations: New Directions for Islamic 
Methodology and Thought (1993). 
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sometimes appalling attitudes or actions of some governments in Muslim countries that are 

not justifiable under the Shari `ah. At the end of a Seminar on Human Rights in Islam held in 

Kuwait in 1980, jointly organised by the International Commission of Jurists, the University 

of Kuwait and the Union of Arab Lawyers, the conclusion, inter alia, was that: 

"It is unfair to judge Islamic law (Shari'a) by the political systems which prevailed in 

various periods of Islamic history. It ought to be judged by the general principles 

which are derived from its sources... Regrettably enough, contemporary Islamic 

practices cannot be said to conform in many aspects with the true principles of Islam. 

Further, it is wrong to abuse Islam by seeking to justify certain political systems in 

the face of obvious contradictions between those systems and Islamic law. "° 

While the theoretic arguments concerning the conceptual foundations of human rights 

may be difficult to settle, the indisputable fact is that international human rights is today not a 

prerogative of a single nation. It is a universal affair that concerns the dignity and well being 

of every human being. However, as earlier analysed in Chapter two, there is yet to emerge 

what we may call a "universal universalism" in international human rights. " What exists 

now has been described as "provincialism masquerading as universalism". 12 While the 

flagrant abuse of human rights in Muslim States under the pretext of cultural differences is 

unacceptable, the role and influence of the Muslim world in achieving a peaceful co- 

existence within the international community does permit Muslim States to question a 

universalism "within which Islamic law (generally) has no normative value and enjoys little 

prestige". 
13 An exception to the general non-consideration of Islamic law principles and 

values in the development of international human rights law is found only in the Convention 

on the Rights of the Child (CRC) adopted in 1989. Article 20(3) of the CRC makes a specific 

reference to the principle of "kafalah of Islamic law". Apart from Somalia and Palestine, all 

Muslim States have ratified the CRC. 14 Since human rights are best achieved through the 

domestic law of States, recognition of relevant Islamic law principles in that regard will 

enhance the realisation of international human rights objectives in Muslim States that apply 

Islamic law fully or partly as State law. 

As will be shown, there is need for the Muslim world to also acknowledge change as a 

necessary ingredient in law. The adaptability of the Shari 'ah must be positively utilised to 

10 See International Commission of Jurisits, Human Rights in Islam: Report of a Seminar held in Kuwait in December 1980 

(1982) p. 7. 
See p. 15 above. 

12 See Strawson, J., supra, note 6 above, p. 2 and also Mutua, M., "The Ideology of Human Rights" (1996) Virginia Journal 

of International Law, p. 589, at 592-3. 
13 See Mayer, A. E., Islam and Human Rights, Tradition and Politics, (3`d Ed. 1999) p. 41. 
14 The CRC as at 1 March 2001 has 191 ratifications. See UN Human Rights Treaty Website at: 
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enhance human rights in the Muslim world. 15 While Muslims must be true to their heritage, 

the ideals of international human rights can shed new light on their interpretation of the 

Shari `ah, their international relations and self-awareness within legal limits of Islamic law. 

ISLAMIC RESPONSES IN THE INTERNATIONAL HUMAN RIGHTS DISCOURSE 

Halliday has identified at least four classes of Islamic responses to the international 

human rights debate. The first is that Islam is compatible with international human rights. 

The second is that human rights can only be fully realised under Islamic law. The third is that 

the international human rights objective is an imperialist agenda that must be rejected, and 

the fourth is that Islam is incompatible with international human rights. 16 There is a fifth 

noteworthy response not mentioned by Halliday, which is that the international human rights 

objective has a hidden anti-religious agenda. 17 Viewed critically, most of these responses are 

Muslim reactions to what is often described as the double standards of countries at the helm 

of international human rights promotion. The responses reflect the entrapment of human 

rights between international politics and humanitarianism rather than actual disagreements on 

the concept of human rights in Islamic law. We will now evaluate these responses within the 

perimeters of Islamic law. 

The view that Islam is compatible with human rights is the most sustainable within the 

principles of Islamic law. This is not merely by vaguely or apologetically reading the western 

notion of human rights into Islamic principles. The sources and methods of Islamic law 

contain common principles of good government and human welfare that resonate with 

modern international human rights ideals. Respect for justice, protection of human life and 

dignity, are central principles inherent in the Shari `ah which no differences of opinion can 

exclude. They are the overall purpose of the Shari `ah, as will be shown below, to which the 

Qur'an refers that: 

"God commands justice, the doing of good, and liberality to kith and kin, and He 
forbids all shameful deeds, and injustice and rebellion: He instructs you, that you 
may receive admonition". 18 

http: //www. unhchr. ch/hti-nl/menu3/b/k2crc. htm [1/3/2001]. 
15 See Yamani, A. Z., "The Eternal Shari'a" (1979) 12 New York University Journal of International Law and Politics, p. 205. 
16 Halliday, F., "Relativism and Universalism in Human Rights: The Case of the Islamic Middle East" in Beetham, D., (ed. ) 

Politics and Human Rights (1995) p. 152 atl54-55. 
17 See e. g. Mortimer, E., "Islam and Human Rights" Index on Censorship, October, 1983, No. 12, p. 5 (quoted the late leader 

of Islamic Republic of Iran, Imam Ayatollah Khomeini observe that: "What they call human rights is nothing but a 
collection of corrupt rules worked out by Zionists to destroy all true religions"). 
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The view that human rights can only be fully realised under Islamic law is exclusionist 

and will be culpable of the same egoism of the criticised exclusive Western perspective to 

human rights. Islam is not egocentric with respect to temporal matters but rather encourages 

co-operation (ta'äwun) for the attainment of the common good of humanity. 19 Islam 

encourages interaction and sharing of perception. A Tradition of the Prophet Muhammad 

advised Muslims to seek knowledge as far as in China, (a non-Muslim country) and in 

another Tradition he stated that wisdom is the lost property of a Muslim and is most entitled 

to it wherever it may be found. All these point towards the recognition by Islam of possible 

alternative and permissible routes to the betterment of humanity in temporal matters. 

AbuSulayman thus observed that: "(t)he Islamic call for social justice, human equality 

(equity), and submission to the divine will and directions of the Creator requires the deepest 

and sharpest sense of responsibility, as well as the total absence of human arrogance and 

egoism, both in internal and external communication. s20 

The view that the international human rights regime is an imperialist agenda is not 

peculiar to the Islamic discourse on human rights. It is common in the human rights 

discourses of all developing nations. 21 This results from the fear of neo-colonialism, and is a 

psychological effect of the past colonial experience of most developing nations under 

Western imperialism. That fear is sometimes strengthened by the Western nations' 

insistence on defining human rights only in the western perspective without consideration for 

the contribution and understanding of other cultures. 

If we understand international human rights strictly as a universal humanitarian 

objective for the protection of individuals against the misuse of State authority and for the 

enhancement of human dignity, then the view that Islam is incompatible with it is very 

unsustainable. That is because the protection and enhancement of the dignity of human 

beings has always been a principle of Islamic political and legal theory. While there may be 

some areas of conceptual differences between Islamic law and international human rights 

law, this does not make them incompatible. It is sometimes also argued that human beings 

have no rights in Islamic law but only to submit to God's commands. 22 This is also 

misleading. While it is true that human beings are to submit to God's commands, this does 

not mean that they have no inherent rights under Islamic law. The principle of legality is a 

18 Q 16: 90. 
19 See e. g. Q 5: 5 "... Co-operate with one another in good deeds and piety but not in sin and enmity ". 
20 AbuSulayman, A. A., (1993) supra, note 9 above, p. 54. (emphasis added). 
21 See e. g. Mutua, M. W., (1996) supra, note 12 above, pp. 589-657. 
22 See e. g. Imam Khomeyni's view in that regard in Rajaee, E., Islamic Values and Worldview: Khomeyni on Man, the State 

and International Politics (1983) pp. 42-45. 
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fundamental principle of Islamic law whereby all actions are permitted except those clearly 

prohibited by the Shari `ah. 23 That means human beings have inherent rights to everything 

except for things specifically prohibited. To say that humans have no rights but only 

obligations to God expresses a principle of illegality, which makes life very restrictive and 

difficult. That will be inconsistent with the overall objective of the Shari `ah, which is the 

promotion of human well being as will be analysed later. 

Most Muslim proponents of the incompatibility view are really not opposed to the 

concept of human rights per se. Their position only reflects a disappointment with, and 

protest against Western hegemony and thus against any ideology considered as championed 

by Western nations. They often refer to "double standards" of the West and the general 

disparity in reactions to human rights abuses under "Islamic" and "non-Islamic" regimes as 

evidence of lack of sincerity in the international human rights regime. 24 For instance one 

Egyptian writer has been quoted as denouncing the UDHR in the following words: 

"I must admit that I am not a supporter of the Universal Declaration of Human 

Rights that the United Nations Organisation issued on December 10,1948. Our 

history of civilisation has taught us to be wary of big and noble words as the reality 

of our history has taught us how big words can be transformed into atrocious crimes. 
We cannot forget that the initiators of the Declaration of Human Rights and the plain 
French citizens are the same people who shortly afterwards, and before the ink of the 

Declaration had dried up, organised a campaign and sent their forces under the 
leadership of their favourite general, Napoleon, to Egypt. We must not forget either 
that the United Nations Organisation issued the Universal Declaration of Human 

Rights in the same year that it recognised the Zionist state that usurped Palestine and 

robbed its people of every right stipulated in the Declaration, including the right of 
life. s25 

Huntington has also drawn attention to this protestation by pointing out that: 

"Non-westerners.. . 
do not hesitate to point to the gaps between Western principle and 

Western action. Hypocrisy, double standards, and "but nots" are the price of 

universalist pretensions. Democracy is promoted but not if it brings Islamic 
fundamentalists to power; nonproliferation is preached for Iran and Iraq but not for 

Israel; 
... 

human rights are an issue with China but not with Saudi Arabia;... Double 

standards in practice are the unavoidable price of universal standards of principle. "" 

Finally, the view that the international human rights objective harbours a hidden anti- 

religious agenda also results from some suspicion among Muslims that, having separated the 

23 See Chapter 3, p. 32 above. 
24 In nearly all human rights communique or resolutions adopted at every Islamic conference, the question of Palestine 

always comes up as an issue of double standards in international relations and law. 
25 See Sayf al-Dawla, I., "Islam and Human Rights: Controversy and Agreement" (1988) 9 Minbar al-Hiwar pp. 33-39, cited 
in R. al-Sayyid, "Contemporary Muslim Thought and Human Rights", (1995) 21 Islamochristaina, p. 27 at 28. 
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Church from the State in the Western world, the West intends the same for the Muslim world 

and through the "crusade" of international human rights wants to discredit the Islamic faith 

with a new international ideology of humanism in its effort to totally remove religiosity from 

the world order. This, as it may seem, is not an opinion canvassed only be governments in 

Muslim States but even by some ordinary individual Muslims whom human rights are 

intended to protect. This indicates the need for continuous education and practical 

demonstration of sincerity and genuine commitment to the humanitarian ideals of 

international human rights. Bielefeldt has stressed in this regard that human rights "do not 

pretend to serve as a transhistoric yardstick, for measuring cultures and religions generally 

(and) 
... are not, and should not be presented as, an international `civil religion"' but be 

presented as shedding "new light on the self-perception of cultural and religious 

communities because, the principle of human dignity, which has roots in many cultures, 

"Z7 serve as the foundation for human rights. 

IS THERE A THEORY OF RIGHTS IN ISLAMIC LAW? 

A common view in the discourse of rights in general and human rights in particular is 

that Islamic law is only a system of duties that does not recognise the idea of rights. 28 Kamali 

has described this view as a "persistent misunderstanding of Islamic law" on the subject of 

rights. 29 Although Islamic law emphasises the concept of duty, this does not seem to 

subsume or annihilate the concept of rights within the system. The existence of rights in 

Islamic law can be established logically, semantically and through its legal sources and 

methods respectively. 

Logically, the fact that Islamic law provides for legal remedies is a prima facie indicator 

of its recognition of the concept of rights. This is because legal remedies can be available 

only in a system that recognises not only the concept of duties but also the concept of rights 

and claims. Semantically too, Islamic law has a term for rights. The Arabic word for 

"right" is "haqq" and its plural is "huqüq ". 30 Literally, "haqq " means established fact, 

truth, justice, right, claim or reality. It also connotes duty when used with the Arabic 

26 Huntington, S. P., The Clash of Civilizations and the Remaking of World Order, (1996), p. 184. 
27 See Bielefeldt, H., "Muslim Voices in the Human Rights Debate" (1995) 17 Human Rights Quarterly, 587 at 616. 
Z$ See e. g. Siegman, H., "The State and the Individual in Sunni Islam, " (1964) 54 The Muslim World, p. 14 at 23; Donnelly, 
J., Universal Human Rights In Theory and Practice (1989) p. 51. 
29 See Karnali, M. H., "Fundamental Rights of the Individual: An Analysis of Haqq (Rights) in Islamic Law" (1993) 10 
American Journal of Islamic Social Sciences, No. 3, p. 340 at 341. The article is a detailed and scholarly analysis of rights in 

Islamic law from which the present researcher has benefited extensively. 
30 Arabic is the language of the primary sources of Islamic law. It is also the common language of the Middle East and 
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genitive "ald" (upon). 31 In that sense it is constructed either as "right upon" or "right 

against" (haqq `alä) to connote duty. Its juridical usage has followed its literal meaning 

since the earliest period of Islam and it has been used quite extensively in both the primary 

sources of Islamic law and the works of the earliest Islamic jurists. The sixteenth century 

Hanafi school jurist, Ibn Nujaym is perhaps the first to give a legal definition of the term 

"haqq". He defined it as "mä yastahigquhü al-insän" meaning "that to which a person is 

entitled". 32 Contemporary Islamic jurists even define "haqq" in broader terms. 33 While 

Yusuf Musa defined "haqq" as "an identifiable benefit" (maslahah thäbitah) conceded by the 

Legislator to the individual or to the community or to both"34 
, 

Shalabi defined it as "every 

benefit (kull maslahah) conformable to the Shari'ah"3s 

Nearly all the Islamic jurists tend to define right (haqq) with reference to "maslahah ". 36 

This refers to the ultimate goal of rights. In Islamic law, a right is not an end in itself. It is a 

means to an end, and that end is what the jurists have identified as "maslahah ". This term, 

which literally means welfare, benefit or interest, is mostly used to express the Islamic legal 

doctrine of public interest or public welfare when qualified as "maslahah mursalah ". 37 

Although "maslahah " as a legal doctrine is generally conceived as collective or communal 

welfare, the ultimate goal of rights in Islamic law is also maslahah in which sense it extends 

to the benefit of individuals to ensure individual well being. The jurists' definitions of haqq 

(right) support this submission. For instance Yusuf Musa's definition of right as maslahah, 

does not restrict the term to the concept of community but also mentions the individual. 

Shalabi's definition also mentions "every benefit" (kull maslahah), which will include that of 

the individual. Furthermore, the ultimate objective of rights does not actually end with the 

individual per se. The well being of the individual will consequently ensure the well being of 

the community and ultimately the realisation of public welfare and vice versa. This makes 

the doctrine of maslahah very relevant in the concept of human rights under Islamic law. 

Turning to the sources of Islamic law, one observes that in the Qur'an "haqq" is mostly 

used to connote "truth", "certainty", "justice" or "right". A specific use of the word to 

North African countries, and is spoken by many non-Arab Muslims world-wide. 
31 See e. g. Cowan, J. M. (ed. ) The Hans Wehr Dictionary of Modern Written Arabic (1960) p. 192 and under "Hakk" in 
Bearman, P. J., (ed. ), The Encyclopaedia oflslam, Glossary and Index of Technical Terms to Volumes I- VIII (1997) p. 107. 
32 Ibn Nujaym, Z., al-Bahr al-Räiq: Sharh Kanz A[-Dagä 'iq (Arabic) (1311 AH) cited in Tamüm, M., al-Haqqfi al-Shari'ah 
al-Islämiyyah, (Arabic) (1398AH/1978CE) p. 33. See also Karnali, M. H., (1993) supra, note 29 above, e. 343. 
33 See Tamüm, M., ibid., pp. 36-37. See also al-Zuhayli, W., al-Fiqh al-IslämI Wa Adillatuh (Arabic) (4` Ed. 1997), Vol. 4, 

pp. 2837ff. 

See Musa, M. Y., al-Fiqh al-Islamiyy (Arabic) (1954) p. 211. 
35 See Shalabi, M. M., al-Madkhal Li al-Figh al-Isldmiyy, (Arabic) (n. d) p. 238. 
36 See e. g. Tamüm, M., (1398AH/1978CE), supra., note 32 above, pp. 36-37. 
37 See e. g. Hallaq, W. B., A History of Islamic Legal Theories (1997) pp. 112-113; Kamali, H. M., Principles of Islamic 
Jurisprudence (1991) p. 267; and Masud, M. K., Shatibi's Philosophy of Islamic Law (1995) pp. 127-164. 
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connote "right" as opposed to "duty" occurs in Qur'an 51: 19 - "And in their wealth is a 

right (haqq) for the needy and the outcast". We also find in the Sunnah, many sayings of 

the Prophet Muhammad where "haqq" is used in the above context. An example of his use of 

the term "haqq" to connote right, as opposed to duty, is in respect of Qur'anic heirs, where 

he is reported to have said: "God has given every legal heir his/her right (in the inheritance) 

so there shall be no (additional) bequest for a legal heir". 38 Although "haqq" is used 

sometimes in the Qur'an to connote duty (right against), its use to connote right (as opposed 

to duty) is more common. 39 Due to its significance in Islamic law, it is nearly impossible not 

to find the use of the word "haqq" in most classical and contemporary Islamic juristic works. 

It is observed that the jurists have also mostly used "haqq" to connote right as opposed to 

duty in their legal scholarship. From the very early period of Islamic jurisprudence one finds 

discourses on the nature of rights by Islamic jurists on questions such as whether rights were 

absolute and whether the exercise of rights could give rise to liability. While Abu Hanifah 

and al-Shäfi'i, the eponyms of the Hanaji and Shäfi'i schools of Islamic jurisprudence 

respectively, held that the exercise of rights was absolute, Malik, the eponym of the Mäliki 

school and other jurists held the view that rights were not absolute, and should thus not be 

exercised to cause injury to others. 40 The later view prevails in the modem theory of rights. 

It becomes evident from the above that the concept of rights is not alien to Islamic law as is 

often portrayed. 

Rights are however very interwoven with duties under Islamic law. The two are seldom 

treated in isolation from each other. This indicates the appreciation of the correlating nature 

of the two concepts. In Islamic jurisprudence, rights and duties are not independent legal 

concepts. They both evolve from the Islamic legal norm called "hukm" (legal ruling) which is 

normally conveyed in form of either a sanction, command or prohibition aimed at regulating 

human conduct. 41 Rights and duties are therefore, mediums through which the law functions. 

Thus the law will often place a duty on one party which conversely confers a right on another 

through the same injunction. Many verses of the Qur'an vividly demonstrate this approach. 

38 Reported by Abo Däwüd. See e. g. Fazlul Karim, A. M., Al-Hadis: An English Translation and Commentary ofMishkat-ul- 
Masabih with Arabic Text (1994) Vol. 2, pp. 324-325. Hadith No. 34. 
39 A Concordance of the Qur'an shows a total of 247 entries of the word "hagq" out of which 15 entries are used in the 

context of "right" (Q3: 21, Q3: 112, Q3: 181, Q4: 155, Q5: 116, Q6: 151, Q11: 79, Q17: 26, Q17: 33, Q22: 40, Q25: 68, 
Q40: 75, Q41: 15, Q46: 20, Q70: 24) while only three entries (Q2: 180, Q2: 236, Q2: 241) are used in the context of "duty". 
See Kassis, H. E., (ed. ) A Concordance of the Qur'an (1983) pp. 537-542. Note however that there are other Qur'anic 

terminologies for "duty" apart from the word "haqq ". This analysis is not to say that rights are more recognised than duties 
in the Qur'an but to show that the idea of "rights" as opposed to "duty" exists in Islamic law, and that the term "haqq" is 

mostly used to connote "right" rather than "duty". 
40 See Khadduri, M., and Liesbesny, H. J., (ed. ) Law in the Middle East (1955) Vol. I, pp. 186-187. 
41 See Karnali, M. H., (1993) supra, note 29 above, pp. 34 land 347-350. 
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Islamic legal theory recognises three essential elements in this process. First, there must be 

the Lawgiver (häkim), then the object of the law (mahküm fih) and lastly the subject of the 

law (mahküm alayh). 42 Every rule regulating human conduct in Islamic law must conform to 

that principle. We shall now analyse the three elements in relation to human rights. 

God is considered generally as the original Lawgiver through His revelation which is the 

major source of Islamic law. The role of human beings in the legal process is only to 

interpret, expand and apply the law. In Islamic human rights, God is thus considered to be 

the source of rights and duties. 43 Human rights must therefore conform to His commands as 

conveyed in revelation, the conclusive of which, according to Islamic belief, is the Qur'an. 

This raises questions concerning the relation between law, revelation and reason. Does the 

human intellect have any role at all in the determination of what is good or evil and what is 

right or wrong? Three views were advanced by the classical Islamic theologians on this 

question as 

First is the view that human intellect can not be relied upon as a source of law and that 

revelation is the only criterion of right or wrong, good or evil. This is the view advanced by 

the Ash 'arä theological school. They argue that human reason is liable to error, and that 

perceptions differ in respect of what is right or wrong, good or evil. Thus what may be 

evaluated as right by the reasoning of one person may be evaluated as wrong by the 

reasoning of another. They also point to the inevitable subjectivity of human reasoning and 

conclude that revelation alone is the authentic source of law, rights and duties. 45 

Second is the view of the Mu `tazilah that human intellect can identify right or wrong 

and good or evil by reference to the overall benefit or harm that is derivable from a particular 

action. They emphasise reason and thus assert that whatever human reason identifies as right 

is also right in the sight of God, and vice versa. They argue that reason and revelation must 

always correspond, that it is impossible for God to command what is intrinsically wrong or 

prohibit what is intrinsically right. Their position therefore is that the probity of revelation 

should be subjected to its compatibility with human reason. This view manifests an utilitarian 

approach whereby rights are evaluated on the basis of the benefits they entail. It also exhibits 

some traits of the natural law school. Al-Ghazäli argued that this approach is too relative, 

because the standards of right and wrong vary with environment and from person to person. 

42 See e. g. Qadri, A. A., Islamic Jurisprudence in the Modern World, (1986) p. 18; Karnali, M. H., (1991), supra, note 37 
above, pp. 342-349; and Hasan, A., Principles of Islamic Jurisprudence (1993) pp. 230-387. 
43See e. g. Maududi, A. A., Human Rights in Islam, (1993) p. 15; and Uthmän, M. F., Huqüq al-Insän Bayn al-Sharl'ah a! - 

Islämiyyah Wa al-Fikr al-Qanüni al-Garbiyy (Arabic) (1402AH/1982CE) p. 16. 
44 See Kamali, M. H., (1991) supra, note 37 above, pp. 343-345. 
45 ibid., p. 343. 
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The law of God can thus not be subjected to such a relativistic approach. 46 The Mu'tazilah 

were generally considered as pure rationalists whose theology faced a lot of opposition. Their 

utilitarian approach to law was however to be utilised later by Islamic jurists to a large extent 

in the methods of Islamic law. Islamic legal scholars therefore acknowledge that their 

contribution to Islamic legal thought "cannot be denied by an impartial observer. 947 

The third is the MäturidI view. While agreeing that right and wrong can be discerned 

through human intellect, this school holds that human reason must be evaluated on the basis 

of divine revelation. They argue that the law of God may not always necessarily correspond 

to human reasoning because human intellect is liable to error. 48 Since the law must be 

interpreted and also continue to grow and adapt itself to new situations of life, reliance on 

human reason becomes inevitable. But this must always be subjected to the evaluation of 

divine revelation. This view attempts to harmonise the two previous ones and has been 

adopted by the Hanau school. It is the most practical view on the relationship between law, 

revelation and reason. Although the Ash'arl view is the traditional Sunni majority view, the 

adoption of methods of Islamic law such as giyäs (legal analogy) and ijmä' (legal consensus) 

clearly demonstrate the impossibility of a literal application of that view. While the Ash'arl 

view rejects reason as an independent source of law it can not mean to exclude reason totally 

as a necessary tool for expanding the scope of revealed sources. In practice, almost all 

Islamic jurists tend to follow the Mäturldi approach when they expand the law to cover new 

areas not expressly covered by either the Qur'än or the Sunnah. The inevitability of this was 

actually confirmed by Abü al-Hassan al-Ash'ari (the eponym of the Ash'arI theological 

school) himself, but only cautioned that in dealing with new cases, matters relating to reason 

should be distinguished from those relating to the divine, "without confounding the rational 

with the traditional, or the traditional with the rational". 49 Sayyid Qutb thus maintained that 

full recourse to reason by modem Muslims was essential to fulfil the demands of revelation. 

He observed that both the Mu'tazilah and Ash'arI views failed to estimate the value and 

position of reason correctly. The former overestimated reason by placing it over revelation 

while the later underestimated its significance and lost sight of its important role in realising 

the demands of divine revelation. He thus advocated a middle path that aims at creating a 

correct relationship between reason and revelation to ensure human happiness and felicity. 50 

46 ibid., p. 344; See also Al-Ghazäli, A. M., al-Mustas Min Ilm al-Usill, Vol. I (Arabic) (1356AH) pp. 36 and 136. 
47 Qadri, A. A., (1986) supra, note 42 above, p. 156 referring to Abü Zaharah's work on Imam Abü Hanifah. 
48 See e. g. Khalläf, A. W., Ilm Usül al-Figh, (Arabic) (1398AH/1978CE) p. 99. 
49 See McCarthy, R., The Theology of al-Ash'an (1953) p. 131. 
so See Qutb, S., FI Ziläl al-Qur'an (Arabic) (1974) Vol. II, p. 806 and Abu Rabi', I. M., in his review ofMonsalli, A. S., 

"Radical Islamic Fundamentalism: the Ideological and Political Discourse of Sayyid Qutb" (1994) 1 Al-Mizan, Issue 1, 
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Al-Ghunaimi has also pointed out that "Islam recognises for reason a considerable domain, 

particularly in the realm of what Muslim jurists term as mu ̀ ämalat. i51 The answers by 

Mu'adh bn Jabal to the Prophet's questions as to his sources of law, when he was deployed 

as a judge to Yemen confirms this approach. 52 It established the doctrine of i/tihäd (legal 

reasoning) without which the law will remain static and not be able to meet the demands, 

functions and new developments of life. Under Islamic law, the will of God and His 

command can therefore be known "either directly through divine revelation, or indirectly by 

means of inference, deduction and ijtihäd" (legal reasoning). 53 

Now turning to the objects of Islamic law (mahküm fih) with regards to human rights, 

these are both rights and duties through which human conduct is regulated, and the subjects 

of the law (mahküm alayh) are human beings to whom the law is addressed. While human 

beings are entitled to the rights granted under the law, they are also under an obligation to 

fulfil their duties within the law. 

In line with general principles of Islamic law, rights are further subjected, as objects of 

law, to three conditionalities. Firstly, the right must be identifiable. It must not be nebulous 

or ambiguous to the extent that it can not be legally determined. Secondly, the right must be 

executable. It must be accomplishable within human capacity. No right may be demanded 

that is not within the power of whom there is either the positive or negative obligation to its 

fulfilment. Thirdly, the right must be lawful within the Shari'ah and not prohibited by it. 54 In 

the light of the above principles, Breiner had observed notably that the Islamic legal theory 

reveals "a highly developed awareness of ... rights and obligations, a combination of which 

enabled Islam to formulate a system which would seek to safeguard the rights of individuals 

to an extent which was not common in the legal thinking of many cultures and 

civilisations. "55 

One observes however, that the founding jurists of Islamic law mostly addressed issues 

of personal and private rights. Apart from a few but monumental legal works in specialised 

areas of law, such as al-Shaybäni's works on International law, 56 the early Islamic jurists did 

not bother to separate their treatment of legal issues specifically into tight compartments. 

P, 133 at 135. 
Al-Ghunaimi, M. T., The Muslim Conception of International Law and the Western Approach (1968) p. 101 and n. 4 

thereof. 
$2 See Chapter 3, pp. 27-28 above. 
53 See Karnali, M. H., (1991), supra, note 37 above, p. 342 especially pp. 366-391 for a detailed analysis on the doctrine of 
ijtihdd as "the most important source of Islamic law next to the Qur'an and the Sunnah ". See also generally al `Alwäni, 
T. J., Ijtihad, (1993). 
54 See e. g. Kamali, M. H., (1993) supra, note 29 above, pp. 344-345. 
ss Bremer, B., "A Christian View of Human Rights in Islam", in Two Papers on Shari'ah (1992) p. 1 at 3. 
$6 al-Shaybäni, M. H., al-Jämi' al-Kabir, Kitab al-Siyar and Kitdb al-Asl. 
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Human rights was thus not treated in their works as a separate subject of public law, but 

addressed within the general framework of rights and duties of both individuals and the State. 

HUMAN RIGHTS WITHIN ISLAMIC LEGAL THOUGHT 

The common Arabic term used today to express human rights in Islamic legal writings 

and discourse is "huqüq al-insän ". The term is a construct derived from two words - 

"huqüq"(rights)-plural of "haqq" (right), and "insän" (human being). The term "huqüq al- 

insän" is of recent coinage and it neither appears in the primary sources of Islamic law nor in 

the writings of the founding jurists of Islamic law. The term "huquq Adamiyyin " which also 

means "rights of humans"57 is however found, used at least, as early as the eleventh century 

by al-Mäwardi in his famous work titled "The Principles of Government ", wherein he 

discussed the duty of the ruling authority to protect and ensure certain rights of individuals. 58 

Conceptually, many scholars have observed that the idea of human rights is not alien to 

Islamic law. Breiner has noted that "(I)slam developed the concept of human rights early in 

its legal tradition. , 59 Ostrorog had also stated earlier before him that: 

"Considered from the point of view of its logical structure, the system (Islamic law) 
is one of rare perfection, and to this day it commands the admiration of the student. 

... 
If the contents of that logical fabric are examined, some theories command not 

only admiration but surprise. Those Eastern thinkers of the ninth century laid down, 

on the basis of theology, the principle of the Rights of Man, in those very terms, 

comprehending the rights of individual liberty, and of inviolability of person and 

property, ... elaborated a Law of War of which the humane, chivalrous prescriptions 
would have put to the blush certain belligerents in the Great War; expounded a 
doctrine of toleration of non-Muslim creeds so liberal that our West had to wait a 
thousand years before seeing equivalent principles adopted. " 60 (emphasis added) 

Briffault has also been quoted in similar vein as follows: 

"The ideals of freedom for all human beings, of human brotherhood, of the equality 
of all men before the law, of democratic Government by consultation and universal 
suffrage, the ideals that inspired the French Revolution and the Declaration of Rights, 

that guided the framing of the American Constitution and inflamed the struggle for 
independence in the Latin American countries were not inventions of the West. They 
find their ultimate inspiration and source in the Holy Quran. They are the 

quintessence of what the intelligentsia of Mediaeval Europe acquired from Islam 

57 Literally "rights of Adam's offsprings". In Islamic terminology human beings are generically addressed as "Adam's 

offsprings" being descendants of the first human being Adam. 
58 See al-Mäwardi A, Al-Ahkdm al-Sultäniyyah (Arabic) (1386AH/1966CE) 2nd Ed. pp. 243-258. See also the English 
Translation, Yate, A., Trans. The Laws of Islamic Governance (1996) pp. 337-362 at 341. 
59 See Breiner, B., (1992) supra, note 55 above, p. 3. 
60 Ostrorog, C. L., The Angora Reform (1927) pp. 30-31, cited in Fyzee, A. A. A., Outlines of Muhammadan Law (1964) 3a 
Ed., pp. 51-52. 
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over a period of centuries through the various channels of Muslim Spain, Sicily, the 
Crusader; and of the ideals propagated by the various societies that developed in 

Europe in the wake of the Crusades in imitation of the brotherhood associations of 
Islams61 

Islam's first contact was with a very chaotic society in the seventh century, which it 

described as an environment of ignorance (jähiliyyah). The reformative stance of Islam and 

its ultimate objective of bringing humanity from the darkness of ignorance into the light of 

enlightenment, directed its philosophy, from inception, towards the liberation of humanity on 

the basis of its holy book and examples of its Prophet. 62 Thus, major moral principles that 

serve as basic postulates for the concept of human rights, such as human dignity (karämah)63, 

freedom (hurriyyah)64, humanity (insdniyyah)65, equality (musdwah)66, beneficence (ihsdn)67, 

responsibility (mas'üliyyah)68, co-operation (ta'äwun)69 and justice (adälah)70 evolved, and 

were embodied in the general doctrines of Islamic theology, law and governance. 71 

The early jurists had carefully categorised the rights that evolve from Islamic law in 

relation to human conduct into "huqüq Allah" (rights of God) and "huqüq al-ibäd" or huqüq 

Adamiyyin72 (rights of humans). As indicated earlier, rights are not an end in themselves they 

are means for the well being of human beings. Thus, even though there is a notion of "rights 

of God" in Islamic law, such rights are not for the welfare of God per se. He is not in need 

of welfare. They are means only to the welfare or benefit of human beings. While they may 

be designated de jure as "rights of God" they are de facto "rights of humans" - human rights. 

There are "rights of God" in both the acts of worship and in inter-human relations. The first 

"right of God" is His right to be worshipped by every human being. The correlative duty to 

that "right of God" is that human beings shall worship no other being except God. That is the 

nucleus of every human conduct in Islam. It is an exclusive right of God (haqq Allah al- 

khälis). The immediate rights that emanate from this is the guarantee of the individual's 

liberty and dignity. Every person is liberated from subjugation to fellow beings, making 

human beings equally dignified. Thus, in the words of Raba ibn Amar to the Persian 

61 Quoted in Bari, M. E., "Human Rights in Islam with Special Reference to Women's Rights" (1994) 5 Dhaka University 
Series, Part-F, No. 1, p. I at 12. 
62 See e. g. Q 14: 1 "A Book which We revealed unto you in order that you lead mankind out of the depths of darkness into 
light..... 

. 63 See e. g. Q17: 70. 
64 See e. g. Q 5: 89. 
65 See e. g. Q46: 15. 
66 Seee. g. Q4: 1. 
67 See e. g. Q 2: 195. 
68 See e. g. Q 7: 6-7. 
69 See e. g. Q 5: 2. 
70 See e. g. Q5: 8. 
7' There are also numerous Traditions of the Prophet Muhammad that emphasise each of these and other similar values. 
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Emperor at the dawn of Islam, the mission of Islam was "to liberate humanity from the 

worship of humans to the worship of God, from oppression into freedom and from the 

injustice of (other) faiths into the justice of Islam. "73 

The notion of "rights of God" plays an important role in inter-human relations by 

placing correlative duties upon human beings, which ensure that certain fundamental human 

rights are protected both in private individual interactions and in interactions between 

individuals and the State. For example there exists a "right of God" in the maintenance of 

justice in all human interactions as enjoined in the Qur'an as follows: 

"God commands you to render back trusts to those to whom they are due, and when 
you judge between people that you judge with justice... s74. 

This injunction is binding on the whole of humanity, individually and collectively. In it 

is a "right of God" that justice be maintained, and because the institutions of justice are State 

organs, there is a positive duty, particularly upon the State to maintain and administer justice. 

From this emanates the right to justice for every human being. Where this duty is not 

fulfilled, any person whose right to justice is thereby violated is entitled to claim redress even 

against the State. An example may be cited of an incident that occurred during the reign of 

Umar ibn al-Khatäb, the second Caliph of the early Islamic State in Medina. While Umar 

was Caliph of the State, he once declared that no man should pay more than 400 dirhams as 

dowry to any woman. A lady protested saying that this was an injustice against women, 

because the Qur'an permitted that a woman may be given a whole treasure (kintär) as 

dowry, 75 thus the Caliph could not deny women of that right. The Caliph agreed that the 

woman was right. He thus went back to the pulpit and declared: "I had earlier prohibited you 

from giving more than 400 dirhams as dowry. Whoever wishes may give as much property 

as he likes". 76 This illustrates the recognition, under Islamic law, of the right of individuals 

to challenge State legislation that infringe on their ascertained legal rights. Mahmood has 

thus pointed out that "Man's right to protest against tyranny and injustice is given by Islam to 

all human beings - be it the state, the ruler or an individual howsoever highly placed who is 

guilty of such tyranny or injustice. "77 

The "rights of God" are, therefore, so called because they emanate from duties that God 

'Z See e. g. al-Mawardi, supra, note 58 above. 
73 See Uthmän, M. F., (1402AH/1982CE) supra, note 43 above, p. 7. 
74 Q 4: 58. 
" See Q 4: 20. 
76 See e. g., Doi, A. R., Shari'ah: The Islamic Law (1984). p. 164). See also Chapter 7 of al-Mäwardi, A., Trans. Yate, A., 
(1996) supra, note 58 above, pp. 116-143 for further examples of Judicial Redress. 
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has placed, through His law, upon every individual as well as upon the State, and from which 

the whole community of the human race derives not only substantive rights but also 

protection against their violation. They are, in reality, more of a ruling (of God) than a right 

(of God). 78 In other words, they are public rights to which every individual is entitled for the 

mere fact of being human. 79 They are different from the private rights of individuals in that 

the duties that ensure them are placed in the State. The State has a duty to enforce them. 80 

The "rights of humans", on the other hand, are the individual rights or private rights which an 

individual has an option to or not to claim. 

The MälikI jurists divided the "rights of humans" into three categories. 81 These may be 

classified as special, general and private rights. The special rights are the rights of individuals 

vis-ä-vis God. They emanate from the fulfilment of the duty to worship Him. Thus the 

Prophet Muhammad asked Mu'ädh on one occasion whether he knew the right of God upon 

human beings and the right of human beings upon God. Mu'ädh answered, "God and His 

Apostle know best. " The Prophet Muhammad then said, "God's right upon His servants is 

that they should worship Him alone and ascribe no partners to Him. " and "The right of the 

servants upon God, for doing that, is that He should not punish them. , 82 This right is not a 

general right. It is a "special" right in the sense that, according to Islamic belief, it is granted 

only to those who fulfil the duty of worshipping God. 

The general rights are the rights that ensure the well being of every human being within 

the State. They are inherent in human nature and come into being without any further 

evidence other than the fact of being created as a human being by God. Some Muslim 

scholars sometimes describe them as "al-huqüq al-fitriyyah" that is "natural rights", because 

they arise without any special or legal undertaking other than the natural fact of being 

human. 83 The private rights are the rights between individuals such as contractual rights. 

Human rights can thus emanate in Islamic law either from the "rights of God" or the 

"rights of humans" or a combination of both. This does not practically allocate specific 

rights to God and others to human beings, but rather follows a religio-legal approach of 

77 Mahmood, T., "The Islamic Law on Human Rights" (1984) 4 Islamic and Comparative Law Quarterly, p. 32 at 40. 
78 See Karnali, M. H., (1993) supra, note 29 above, p. 348. 
79 See e. g. Ibn Malik, I. A., Sharh al-Manär al-Anwdr (Arabic) (1308AH) p. 886; and Uthmän, M. F., (1982CE) supra, note 
43 above, p. 29. 
80 See Karnali, M. H., (1993) supra, 29 above, p. 350. 
81 See e. g. Tamüm, M., supra, note 32 above, pp. 61-62. 
82 Reported by al-Bukhari, See e. g. Khan, M. M., (Trans. ) Sahih a]-Bukhari - Arabic-English Ed. (1997) Vol. 4, p. 80, Hadith 
No. 2856. See also al-Shätibi, A. I., al-Muwäfagdt (Arabic) (1997), Vol. 2 p. 538ff. 
83 See e. g. Ibn Nujaym, supra, note 32 above.; Karnali, M. H., (1993) supra, note 29 above, pp. 346-347; Abü Sinnah, A. F., 
"Nazariyyah al-Haqq" in `Uwaydah, M. T., al-Fiqh al-Isläm? Asäs al-Tashri (1391 AH). The Prophet Muhammad said in one 
Tradition that: "every child is born in a pristine natural state of Islam...... 

. 
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ensuring a non-compromise of the rights that every person is entitled to enjoy as a human 

being. Thus the rights categorised as "rights or God" cannot be waived. They are mandatory 

by the Shari'ah. They are public rights which the State has either a positive or negative 

obligation to ensure their fulfilment. Their being attached to God may be seen as a sort of 

built-in element to ensure the full enjoyment, by human beings, of the inherent rights 

conferred on them by God, from Who's sanctions, according to Islamic beliefs, none can 

escape, for the violation of those rights, which in essence will amount to not fulfilling an 

obligation to God. There is thus the view that every right has an element of "right of God" 

in order to ensure its fulfilment. 84 In the opinion of al-Qaräfi, a Mäliki jurist of the thirteenth 

century, the whole of the Shari'ah is the "right of God" which must be fulfilled because all 

rights and obligations are derived from His command. 85 And thus since the State must 

govern within the provisions of the Shari'ah, the rights of individuals become guaranteed. It 

is in that context that Brohi has observed as follows: 

"The perspective of Islam on (human rights) is theocentric - God-conscious. 
... the 

strategy of Islam is to emphasize the supreme importance of our respect for human 

rights and fundamental freedom as an aspect of the quality of religious consciousness 
that it claims to foster in the heart, mind and soul of its followers. The perspective is 
"theocentric" through and through... Man acknowledges the rights of his fellow men 
because this is a duty imposed on him by the religious law to obey God and the 
Prophet and those who are constituted as authority to conduct the affairs of state. In 

every thing that a believer does his primary nexus is with his Maker, and it is through 
Him that he acknowledges his relationship with the rest of his fellowmen as even 

86 with the rest of creation. " 

The theocentric element operates as a factor for the achievement of the well being of 

humans and the enjoyment of their human rights under Islamic law and not as an obstruction 

to it. This would however depend greatly upon (and envisages) compliance with the Shari'ah 

by both the rulers and the ruled. The pertinent question here is: What happens where the 

ruling authority decides to govern contrary to the provisions of the SharI'ah and denies the 

guarantee of human rights and welfare? Will such ruling authority be left accountable to God 

only, perhaps in the hereafter? This concerns the issue of accountability of government and 

the right of the people to criticise or challenge the abuse of power by rulers. We will examine 

that later below under the section on the State and the enforcement of human rights in 

Islamic law. 87 

84 See e. g. Tamüm, M., supra, note 32 above, p. 80. 
85 See Al-Qaräfi, S., Kitäb al-Furüq (Arabic)(I346AH) Vol.! p. 104. 
86 Brohi, A. K., "Islam and Human Rights" in Gauher, A., (ed. ) The Challenge of Islam (1980) pp. ] 79-181. 
87 See page 63 below. 
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HUMAN DIGNITY AS BASIS FOR HUMAN RIGHTS IN ISLAMIC LAW 

As earlier analysed in Chapter 2, human dignity is the principal normative concept 

underlying the idea of human rights. 88 It finds acceptance in both religious and secular 

thought and is thus an important common ground factor in the international human rights 

discourse. Islam strongly acknowledges the dignity of human beings and Islamic legal theory 

promotes its preservation and enhancement. The Qur'an emphasises in very clear terms that 

God created humans "in the best of moulds"89, honoured them and also conferred special 

favours on them. 90 The very narration of the creation of Adam, his designation as the 

vicegerent of God on earth and his elevation even above the angels, indicate the worth of the 

human being in Islamic teachings. 91 The human being is considered as the "king" of the 

cosmos and God has granted him the intellect and all other faculties that enable him to 

maintain that esteemed position. Human dignity, according to Islamic teachings, is God- 

granted and is inherent in all human beings from conception to death. It cannot be taken 

away by any individual or institution. 92 That is why some rights attach even to the unborn 

child as well as the dead in Islamic law. 93 For example, the unborn child has, inter alia, a 

right to life and a right to legitimacy94 while the dead has a right not to be mutilated and to be 

buried decently and quickly. 95 Islamic law thus prohibits the violation of human dignity both 

in life and in death. 

An important aspect of human dignity in Islam is, as earlier stated, freedom from 

worship of any other being except God. This does not only reflect a theocentric 

characteristic, but also illustrates that if Man is considered as the "king" of the cosmos and 

the most dignified of all creatures, then it becomes most undignified of him to subdue 

himself to any other creature. Not to any other non-human creature because he is more 

dignified than it and not even to any other human being because they are equal. Man is only 

expected to deal in a righteous manner with his fellow humans and all other creatures, but not 

88 See p. 8 above. 
89 See Q 95: 4. 
90 See Q 17: 70. 
91 See Q 2: 30-35. 
92 See e. g. 4th and 5`h preambular paragraphs of the Universal Islamic Declaration of Human Rights adopted by the Islamic 
Council of Europe on 10 September 1981. 
93 cf. Mayer, A. E., (1999) supra, note 13 above, pp. 60-61 (argues that "It is hard to see how conventional "right" can be 
involved, since the beneficiaries are ... 

dead.. (and) helpless to vindicate the "right" that is being afforded them). See also 
Belliotti, R., "Do Dead Human Beings Have Rights? " (1979) 60 Personalist, pp. 201-210. 
94 Abortion is generally prohibited under Islamic law except for a few recognised valid reasons such as when the life of the 
mother is endangered. See e. g. Omran, A. R., Family Planning in the Legacy of Islam (1992) pp. 8-9. 
9S See e. g. Maududi, A. A., (1993) supra, note 43 above, pp. 37-38. See also Art. 4 of the OIC Cairo Declaration on Human 
Rights in Islam, which provides that: "Every human being is entitled to the inviolability and protection of his good name 
and honour during his lifetime and after his death. The State and society shall protect his remains and burial place. " 
(emphasis added). 
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to subdue himself to them. He subjugates himself only in worship to his Creator. Such a 

person accumulates both the general rights as a human being and the special rights for 

fulfilling the duty of worshipping God. 96 That is because Islam recognises that the inherent 

dignity conferred upon human beings by God can be further enhanced by each person 

through God-consciousness and good deeds. This is evidenced in the Qur'anic statement that: 

"... Verily the most honoured of you in sight of God is the one who is most God-conscious 

and righteous". 
97 

Islam also recognises that every human being is born free, thus no one may be coerced 

nor shall life be unnecessarily regimented in any way to deprive the legitimate liberty of 

human beings. 98 There are thus repeated prohibitions against persecution, aggression and 

violations of the inherent human dignity in both the Qur'an and Sunnah. At the same time 

every person is encouraged to develop himself and seek perfection through piety and 

righteousness in order to enhance the inherent dignity. The question of slavery under Islamic 

law becomes relevant here. Slavery was widely practised in Arabia as well as other parts of 

the world before the advent of Islam in the seventh century. Despite the heinous nature of the 

institution it was a big source of labour and income in both the East and West. Slaves were 

treated in most inhuman and undignified fashion. No philosophy that promoted the concept 

of human dignity could have reasonably been insensitive to the plight of slaves in those 

periods. Thus in the spirit of reformation, both the Qur'an and Sunnah greatly encouraged 

and recommended the manumission and humane treatment of slaves. 99 The Prophet and his 

companions also set many examples in the liberation of slaves. 100 Although there is no direct 

injunction on its abolition, the Shari'ah also contains no provisions that authorises or 

supports slavery. There is consensus among Islamic jurists that freeing slaves is a 

recommended act, indeed it is the first of the options prescribed in the Qur'an as expiation 

for certain sins. 101 While some scholars view that those steps pointed towards abolition, and 

slavery should therefore be considered as abolished today under Islamic law102, others submit 

the contrary. For instance, while Tabandeh acknowledged those humane steps taken by Islam 

towards slaves, he still argued that "should the legal condition for the enslavement of anyone 

96 See page 50 above. 
97 See Q49: 13. 
98 The second Caliph, Umar is reported to have summoned one of his governors whose son assaulted a subject. Umar 

reproached the governor saying: "Do you want to enslave people when their mothers have given birth to them as free 
individuals? " See e. g. Uthman, M. F., (1402AH/1982CE) supra, note 32 above p. 8. 
99See e. g. Q 2: 177, Q9: 60, Q 4: 92, Q 24: 33, Q 90: 13, Q 58: 3. 
10° See e. g. Maududi, (1993) supra, note 43 above, p. 20. 
101 See e. g. Q4: 92 and Q58: 3. 
102 See e. g. Malekian, F., The Concept of Islamic International Criminal Law: A Comparative Study (1994) pp-83-89; and 

al-Zuhayli, W., (1997) supra, note 33 above, Vol. 3, pp. 2019-20. 
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be proven... Islam would be bound to recognise such slavery as legal, even though 

recommending the freeing of the person... ". 103 An-Na'im has argued against that opinion, 

but also made reference to the continual existence of rules on slavery in the traditional books 

of Islamic jurisprudence and asserted that this is a fundamental human rights issue for 

Muslims until slavery is abolished in Islamic law. 104 

It is clear to see however that the rules in the traditional books of Islamic jurisprudence 

do not sanction or advocate slavery, they are mostly in respect of manumission and other 

ameliorating rules in the treatment of slaves. Those rules regulating the affairs of slaves 

found in traditional Islamic jurisprudence must thus be viewed inter-temporally. The 

problem of slavery could not have been solved radically in isolation of the prevailing social 

circumstances of that period. While Islam had, on one hand, endured the practice due to 

social factors of that period, it simultaneously promoted its gradual abolition on the other. 

Today most Muslim countries have ratified international instruments abolishing slavery or 

slavery-like practices, and no Muslim country will formally admit the practice of slavery. 

There is thus general consensus in Muslim States today against slavery. This can be adopted 

into a legal consensus (ijmd ) on its abolition in Islamic law. #mä' (legal consensus) 

constitutes a strong source of law in the absence of a direct text of the Qur'an or the Sunnah 

on any issue. It is appreciated that traditionally, i mä ̀  was restricted to the consensus of the 

legists (mujtahidün), meaning traditional Islamic theologians. 105 That view is considered too 

restrictive for contemporary needs, because contemporary international legal and policy- 

making involve complex techniques and considerations beyond such restrictive consensus. 106 

There can be no higher consensus on the abolition of slavery than this State practice of all 

Muslim States, none of which will officially sanction the practice of slavery today within its 

jurisdiction. This is strengthened by the fact that slavery contradicts the great emphasis laid 

by Islam on serving God alone as earlier addressed. 107 All human beings are referred to as 

servants or slaves (ibäd) of God and can thus not be the slaves of other human beings at the 

same time. Thus the doctrine of the overall objective of the Shari `ah (magäsid al- 

Shari'ah)108 strongly supports the consensus on the total abolition of slavery under Islamic 

law. ' 09 

103 Tabandeh, S., Muslim Commentary on the Universal Declaration of Human Rights (1970) p. 27. 
104 An-Na'im, A.. A., Towards An Islamic Reformation, (1990) p. 172-175. 
105 See al-Amidi, S. A., al-Ihkdm fi Usül al-Ahkäm (Arabic) (1402AH), Vol.!., p. 196 and 226, See also Karnali, M. H., (1991) 
sra, note 37 above, pp. 168-194, particularly p. 173. 
106 See AbuSulayman, A. A. (1993), supra, note 20 above, p. 86. 
107 See p. 52-53 above. 
108 See page 62 below. 
109 See generally, B. K. Freamon, "Slavery, Freedom, and the Doctrine of Consensus in Islamic Jurisprudence", (1998) 11 
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LANGUAGE OF RIGHTS IN ISLAMIC LAW 

The Shari `ah as the primary source of Islamic law provides the textual authority and 

legitimising force for human rights principles in Islamic law. The Shari `ah text may 

sometimes be declarative as in the following Qur'anic verse: 

"0 mankind We created you from a single pair of a male and a female, and made you 
into nations and tribes that you may know each other. Verily the most honoured of 
you in the sight of God is the one who is most righteous. "' 10 

This statement expresses the concept of equality of human beings and thus from it arises 

the general right of equality for all. The text can also be a positive assertion clearly indicating 

the existence of a right as in the Qur'anic verse: "... And women shall have rights similar to 

the rights against them ... 
". "' The language of Shari 'ah texts is however often an imperative 

injunction in form of prescription or prohibition imposing positive or negative obligations on 

one hand, and correlatively conferring an array of rights on the other hand. For example the 

Qur'an provides that: "... Take not life, which God has made sacred except by way of justice 

and law... ". 112 From this injunction there is a duty not to take life arbitrarily, and from it 

arises the correlative right to life for every person. Also from the Qur'anic injunction that 

says: ".... Enter not houses other than your own until you have asked permission... " 113 there 

is a duty not to intrude into other person's privacy, and from it arises the correlative right to 

privacy for every person. 

The greater use of imperative injunctions in the Islamic legal sources is often argued as 

indicating the notion of duties and not that of rights in Islamic law. 114 Such argument can be 

justifiable only from a one-sided interpretation of the injunctions. It is easy to understand that 

while the injunctions impose obligations on one part they at the same time convey rights on 

the other part as correlates of the duties they impose. The injunctions are legal rulings that 

create duties and corresponding rights. Expressing rights through the language of duties may 

be a charateristic of Islamic law but it is not peculiar to it. One observes that even the 

language of international human rights instruments is not couched exclusively in terms of 

"right to". The language of duties in form of imperative injunctions - "No one shall be" is 

Harvard Human Rights Journal, p. 1; and also Hassan, R., "On Human Rights and the Qur'anic Perspective" in Swidler, A, 
(ed. ) Human Rights in Religious Traditions (1982)p. 51 at 58-59. 
110 Q 49: 13. 
"1 Q 2: 228. 
112 Q 6: 151 See also Q17: 33- 
113 Q24: 27. 
114 See e. g. Donnelly, J., "Human Rights and Human Dignity: An Analytic Critique of Non-Western Conceptions of Human 
Rights" (1982) 76 American Political Science Review, No. 2, p. 303 at 306. 
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also used in nearly all the international human rights documents. For example while the 

European Convention provides in its Article 8(1) that "Everyone has the right to respect for 

his private and family life, his home and correspondence", the ICCPR provides for the same 

right in its Article 17(1) through an imperative injunction that "No one shall be subjected to 

arbitrary or unlawful interference with his privacy, family, home or correspondence... ". It 

will also be observed that nearly all the international human rights instruments express the 

very important and fundamental right to freedom from torture in form of an imperative 

injunction - "No one shall be subjected to torture... "115 Expressing human rights either in 

the language of rights or that of duties is like presenting a coin from either of its two sides. 

Each of the two sides of a coin is indispensable to render it a legal tender. The same applies 

to human rights, because they are claim-rights, they can not exist without a correlative 

positive or negative duty. 116 It is sometimes also argued that it is the expression of human 

rights positively in the language of rights that renders them claimable. This is not necessarily 

so. The need to claim rights arises only when the rights are denied or violated. Therefore 

even where the rights are expressed in the language of duties a claim can still be brought in 

form of an action for restraint in case of violation and for performance in case of denial, 

provided that avenues for making such claims are available. Thus whether human rights are 

expressed in the language of obligations upon rulers or in the language of rights for the ruled, 

it is only a matter of form and not of substance. In fact no human right can be practically 

operative except it is first understood as an obligation. If human rights are viewed through a 

strict dichotomy of right and duty they cannot be sustained on the basis of rights alone. 

Imagining that human rights are argued monolingually with no notion of duty brought into it 

at all, States could then argue that since human rights are concerned only with rights and not 

at all with duties then there is no obligation of duty upon them to respect those rights. 

Human rights would certainly become empty rights in such situation. 

Illustrated alternatively, if the concepts of duty and right operated separately, the 

fulfilment of duties will automatically guarantee rights but claiming of rights does not 

automatically guarantee rights. Conversely, the non-fulfilment of duties automatically denies 

rights but the non-claiming of rights makes no difference. This indicates the necessary 

correlation of rights and duties and even the importance of duties for the guarantee of rights. 

Understanding human rights in the context of duties "does not affect the basic premise of the 

human rights idea" in any way, it rather instils into it a notion of responsibility that enhances 

115 See Art. 3 ECPHR; Art. 7 ICCPR; Art. 5(2) ACHR; Art. 5 ACHPR says "... torture... shall be prohibited ". 
116 See e. g. Jones, P., Rights (1994) p. 14-15. 
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respect for the concept. ' 17 Conceptually, there is thus no practical difference between the 

expression "Enter not houses other than your own until you have asked permission"' 18 and 

"Everyone has the right to respect for his private and family (and) his home... "' 19 Whatever 

difference may be associated with them is merely semantic and theoretic. Muslim scholars 

and jurists thus identify that Islamic law confers an array of rights through many imperative 

injunctions of the Qur'an and the Sunnah. 120 

The existence of rights is itself only one aspect of ensuring human rights, the other 

equally important aspect is the State, upon which is the major obligation of ensuring and 

protecting the rights. The State has a dual obligation in that respect. It must itself respect 

human rights by, for instance, not using its powers to violate the rights of any person. It also 

has a further obligation of ensuring the respect of human dignity amongst individuals within 

society. That is, it must ensure both a vertical and horizontal observation of human rights. 

Zaidan has thus observed rightly that the State is the most important means to facilitate the 

enjoyment of human rights, and it has a duty to do so under Islamic law. 121 The Islamic 

governmental policy (siyäsah shar'iyyah) formulated by the early jurists thus also imposed 

some obligations upon the State, which ensures the promotion and protection of human 

rights, as shown below. 122 

THE STATE AND THE ENFORCEMENT OF HUMAN RIGHTS IN ISLAMIC LAW 

The scope of the Shari'ah recognises the institution of State and the importance of 

governance. Qur'anic regulations relating to the administration of justice, the duties of 

ensuring public order, welfare of humanity, maintenance of law and international relations, 

e. t. c., cannot be implemented without the power of a State or governmental authority. Thus 

the maxim that: "God achieves through the authority of the State that which is not achieved 

through the Qur'an". 123 This indicates the recognition by Islamic jurists of the importance 

of the authority of State in the implementation or enforcement of law. However, sovereignty 

in Islamic law is seen as belonging to God, so the State is established on the basis of 

"' See e. g. Burgers, H. J., "The Function of Human Rights as Individual and Collective Rights" in Berting, J., et al (eds) 

Human Rights in a Pluralistic World, Individuals and Collectivities (1990) p. 63 at 68. 

118 Q 24: 27. 
119 Art. 8(1) European Convention. 
120 See e. g. Chaudhry, M. S., Islam's Charter of Fundamental Rights and Civil Liberties (1995). 
121 See Zaidan, A. K., Individual and the State in Islamic Law (1982) p. 16-17. 
122 See e. g. Weeramantry, C. G., Islamic Jurisprudence : An International Perspective (1988), p. 120 and Karnali, M. H., 
"Siydsah Shar`iyah or the Policies of Islamic Government (1989) 6 The American Journal of Islamic Social Sciences, No. 1, 

59-80. 
123 See e. g. Zaydän, A. K., al-Fard wa al-Dawlahfi al-Shari'ah al-Islämiyyah, (Arabic) (1970) p. 12. This maxim is ascribed 
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representation (khiläfah). To prevent abuse of State authority, Islamic law defines the 

purpose for which the State or the institution of governance is established. The main purpose 

of the State under Islamic law, as defined by the early Islamic jurists, is to enforce the 

principles of Sharl'ah in a manner that ensures the well being of humanity. The individual 

human being is a very important aspect of it, and the fullest "enjoyment of his rights is 

considered to be the greatest safeguard for the survival" of the State. 124 The Islamic State 

does not exist merely to maintain law and order, or to protect its territory. Its viability 

depends also upon its ability to achieve social justice, promote public good and balance the 

relationship between individuals, society and government. Government must not become 

absolute and individual freedom must not threaten the interest of society nor vice versa. It is 

the duty of the State to enhance human dignity and alleviate conditions that hinder the 

guarantee of human rights. 125 

Manifestations of human rights observance in the early Islamic State are well 

documented in the leadership chronicles of Prophet Muhammad and the rightly guided 

Caliphs after him. The protection of rights as a duty of the State was reflected, for example, 

in the inaugural speech of the first Caliph, Abu Bakr, in which he was reported to have 

stated, inter alia, 

"0 Men! Here I have been assigned the job of being a ruler over you while I am not 
the best among you. If I do well in my job, help me. If I do wrong, redress me.... 
The weak shall be strong in my eyes until I restore to them their lost rights, and the 
strong shall be weak in my eye until I have restored the rights of the weak from 
them... Obey me as long as I obey God and His Prophet. But if I disobey God's 

command or His Prophet's, then no obedience is incumbent upon you... "126 

The Caliph appointed governors who ruled and performed all functions of State over 

their respective provinces, but they were directly responsible to the Caliph for any violations 

of public law or people's rights. For example the forth Caliph, Ali ibn Abi Tälib is recorded 

to have advised Malik ibn Ashtar when he appointed the later as a governor to Egypt in the 

following words: 

"... know Malik, that I am sending you as a governor to a country which had seen 
many governments before,... you must be kind compassionate and love your 
subjects,... you must never forget that if you are a ruler over them, then the Caliph is 
a ruler over you and God is the Supreme Lord over the Caliph... ". 127 

to Uthmän, the 3rd Caliph of the early Islamic State in Medina. 
124 See Weeramantry, C. G., (1988) supra, note 122 above, p. 120. 
125 See Said, A. A., "Precepts and Practice of Human Rights in Islam" (1979) 1 Universal Human Rights, No. 1, pp. 68-70. 
'26 See Haykal, M. H., The Life of Muhammad (1983) pp. 510-511. 
127 See e. g. Imam Ali Ibn Abu Tälib, Nahjul Balagha, Peak of Eloquence, Trans. Reza, S. A., (1984) Letter No. 53, p. 534. 
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The Caliph could therefore receive petitions from people throughout the Islamic Empire 

against any governor or his officers with respect to any injustice or violation of rights. 

The Islamic theory of State traditionally envisaged that the State will, due to the 

assumed piety of those in authority, discharge its obligation under the SharI'ah and thus the 

individual will automatically enjoy his guaranteed rights under Islamic law without the need 

to claim for it. There was an assumption that rulers would always act in the best interests of 

both the individual and the community. The first Islamic State in Medina under the 

leadership of Prophet Muhammad is often cited as a model of the Islamic State in which the 

fulfilment of State obligations under the Sharl'ah guaranteed the enjoyment of human rights 

without the need to demand for it. Human rights were observed as part of the Islamic legal 

and religious ideals. Being a Prophet of God, Muhammad combined in his person all the 

qualities necessary to fulfil those purposes. He practicalised the ideal State envisaged by 

Islam in which the rights of individuals were neither denied nor violated and wherein existed 

no conflict between the individual and the State. Reference is also usually made to the four 

rightly guided Caliphs after him as having largely followed his precedents in that respect. 

However, later political events that followed demonstrated the need for some control on 

rulers to prevent misuse of State power to the detriment of human welfare. For instance al- 

Mäwardi had noted that the period of the four Caliphs was a period when "men... willingly 

allowed themselves to be guided to the truth and ... 
desisted from wrong action by mere 

admonition", but that after the Caliphate of Ali, "people would openly act unjustly towards 

each other and try to get the better of each other", and also "injustice of (public) officers and 

the oppressive conduct of the haughty increased to such a point that only the most powerful 

authority and most strict of commands could restrain them". 128 

Between 661CE and 850CE during the Umayyad and Abassid dynasties, many political 

and social developments occurred within the Islamic State that manifested a lacuna between 

ideals of the law and realities of the time. Cases of violation of the rights of individuals 

became frequent and the judges (gädis) could also not deal effectively with claims against 

high and powerful officials of State. A complaints tribunal or court of grievances called the 

mazälim was formally instituted by the Abässid Caliphate in an effort, inter alia, to ensure a 

practical and effective protection of the rights of individuals. The mazälim tribunal was 

128 See e. g. al-Mäwardi, A., Trans. Yate, A., (1996) supra, note 58 above pp. 117-118. The four Caliphs that assumed 
leadership of the Islamic community in order of succession after Prophet Muhammad (i. e. Abubakr, Umar, Uthmän and Ali) 
are refereed to by Sunni Muslims as "the rightly guided Caliphs". This is from the belief that being very close companions of 
the Prophet during his lifetime and also by their level of sincerity of faith and piety, were rightly guided by God during their 
respective Caliphate of the Islamic community. The Prophet had also used the phrase "the rightly guided successors after 
me" in one of his Sayings. 
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different from normal Shari'ah courts. The Shari'ah courts are normal everyday judicial 

courts that adjudicated on both civil and criminal matters while the mazälim tribunal was a 

special tribunal constituted to, inter alia, consider complaints against public officers 

including the Caliph himself. Complaints were addressed through it for the attention of the 

Caliph who could personally look into a complaint or appoint an independent person to look 

into complaints against public officers. The mazälim tribunal sought to safeguard the rights 

of individuals against the excesses of State officials. It was meant to "ensure government 

under the rule of law in that abuse of power by influential persons and state dignitaries did 

not escape the law due merely to their capacity at resisting it... (and) was first and foremost 

an administrative tribunal which looked into disputes between the citizen and state. 029 it 

was usually constituted under a "Complaint's Officer" (sahib al-mazälim) instead of a judge 

(gädi) as in the normal Shari'ah courts and with a "special administrative-cum-constitutional 

jurisdiction" to hear petitions and enquire into complaints against officials or agents of the 

State. 130 Tyan has observed that "the mazalim procedure was applied to all torts, caused not 

only by an individual, a group or an administrative body to another individual, but many 

other diverse means, when the victim is an individual "131. It did not apply only to violations 

of "the subjective right of an individual, but instances of erroneous or faulty application of 

the objective rules of law, either in specific cases or in a general way, such as the bad 

administration of a foundation or negligence in the observance of municipal police 

regulations. , 132 Its jurisdiction was inter-provincial and any violations by governors of the 

provinces or their agents against individuals "were scrutinised and corrected" through it. 133 

Although the mazälim tribunal started more or less as the Caliphs' Court, a curia regis of the 

time, it was ultimately separated from the office of the Caliph and put under the supervision 

of the Complaints Officer (sahib al-mazälim). It combined under its jurisdiction, the justice 

of the judge and the power of the sovereign. 134 

Karnali traced the origin of the mazälim procedure to the time of Prophet Muhammad 

when he was reported to have appointed one Rashid Ibn Abdullah to adjudicate complaints 

against government officials. 135 It was however formally institutionalised during the Abassid 

129 See Karnali, M. H., "Appellate Review and Judicial Independence in Islamic Law", in Mallat, C., Islam and Public Law 
(1993) p. 49 at 62. 
130 See e. g. Qadri, A. A., (1986) supra, note 42 above, pp. 488-492 and also Coulson, N. J., A History of Islamic Law (1964)p. 
122 and 128-129. 
131 See Tyan, E., "Judicial Organisation" in Khadduri, M., and Liebesny. H. J., Law in the Middle East (1955) p. 235 at 263 
(emphasis added). 
132 ibid. 

133 See Qadri, (1986) supra, note 42 above, pp. 488-492. 
134 See Karnali, M. H., (1993) supra, note129 above. 
135 ibid. See also Qadri, (1986) supra, note 42 above, p. 488. 
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caliphate after which the procedure passed on to the later caliphates. It was revived in the 

eighteenth century as an attempt to protect people from the excesses of military officers and 

the police and was one of the influences that led to the first proposal in 1879 and the eventual 

establishment of the Egyptian Constitutional Court in 1946.136 Although the mazd1im 

tribunal would be considered in Western legal perspectives as a domestic administrative 

tribunal or an Ombudsman, its jurisdiction covered in the light of those times, the purpose for 

which modern human rights tribunals are created. 137 The mazd1im procedure demonstrated 

the recognition of a formal complaints system under Islamic law as early as the eighth 

century to ensure the protection of the rights of individuals against State violation. It had 

powers to take binding decisions against public officers and redress any abuse of rights 

against individuals where proved. 

Around the eleventh century the political and social developments further motivated the 

evolution of another " doctrine of public law which rationalised the place which the Shari'a 

had in fact come to occupy in the organisation of the Islamic state. "' 38 Governmental policy 

was modified through legal scholarship leading to the Islamic political doctrine called 

siyäsah shar'iyyah (legitimate governmental policy) to address the common principles of 

good government. The doctrine was intended to introduce some equity between ideals of law 

and reality of life on the principle that the overriding duty of the ruler was to protect public 

welfare, which in particular circumstances of time and place may prevent a strict and hard- 

line interpretation of the Sharä ̀ah. 139 The need to clearly identify the purposes of the State as 

a political entity thus became quite imperative. The Islamic legal scholars of the eleventh 

century were able to identify that the State as a political entity was instituted to fulfil six 

main purposes, i. e. protection of life, family, intellect, religion, property and elimination of 

corruption. 140 These are sometimes also classified as the indispensable aspects (darüriyyät) 

of public welfare, and their non-fulfilment by the State as capable of jeopardising normal 

social order. 141 The political policy of State must therefore be directed essentially to achieve 

those purposes. 

136 See Gibb, H. A. R., and Bowen, H., Islamic Society and the West (1957) Vol. ], Part 2, p. 130 and generally Hill, E., 
"Majlis al-Dawla: The Administrative Courts of Egypt and Administrative Law" in Mallat, C., (ed. ) (1993) supra, note 129 
above, pp. 207-228. 
137 Note that the term "Mazälim" is a derivative of the Arabic verb "Zalama" meaning "treated unjustly" or "tyrannised". 
The Mazdlim was thus a complaint arena for a person oppressed or tyrannised. 
138 Coulson, N. J., (1964) supra, note 130 above, p. 129. 
139 See e. g. Coulson, N. J., Conflicts and Tension in Islamic Jurisprudence (1969) p. 68. 
140 See e. g. Ibn Farhün, M., TabsIrdt al-Hukkdni (Arabic) (1937) Vol. 2, p. 133. See also Coulson, N. J., "The State and the 
Individual in Islamic Law" (1957) 6 International and Comparative Law Quarterly, p. 49 at 51. 
141 See Karnali, M. H., (1993) supra, note 29 above, p. 362. He indicated that a minority view adds protection of dignity 
"ird" to this list of essential interests, but the majority view merge protection of dignity within the protection of life. 
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According to Ibn Qayyim al-Jawziyyah, a HanbalI jurist of the fourteenth century, this 

includes all incidental measures that ensures the well-being of the people and removes harm 

from them even if no express authority is found for such action in the Shari'ah. 142 This finds 

support in the principle of the overall objective of the Shari `ah (magäsid al-Shari'ah). al- 

Shätibi, another fourteenth century jurist but of the Mäliki school, emphasised the need to 

always put into consideration the overall objective of the Shari 'ah in the application and 

interpretation of the law. This he also identified as "maslahah ". He asserted that the overall 

objective of the Shari'ah was to ensure welfare of human beings herenow and hereafter. 143 

Since what constituted welfare could be so multifarious, al-Ghazäli gave a hierarchical 

classification of three levels. On the first level are those benefits (or rights) considered as 

indispensable (darüriyyät) which he identified as protection of life, family, property, intellect 

and religion as earlier mentioned. Because of their indispensability they must not only be 

promoted but also be protected against any threats. Some contemporary Muslim scholars 

equate these with fundamental rights. 144 On the second level are those considered as 

necessary benefits (häjiyyät). These are supplementary to the first category and consist of 

those things, the neglect of which may cause hardship to life but do not lead to the collapse 

of society. The third level are those considered as improvement benefits (tahsiniyyät) and 

consist of those things, which improve and enhance life. 145 It was within the same period 

when the jurist al-Mäwardi first used the term "hugüq Adamiyyin " (rights of humans) in his 

work on Islamic principles of government146 that the Islamic legal theorists were also 

formulating these theories of categorising human welfare into indispensable, necessary and 

improvement benefits or rights. Although they were not using modern international human 

rights terminologies, they were certainly speculating human rights concepts. It must be stated 

however that the right of the individual to judicially challenge the State on the basis of those 

principles was not specifically provided for under the doctrines of traditional Islamic law. It 

was taken for granted that the State had a duty to fulfil them. 

Although the principles of the overall objective of the Shari'ah (magäsid al-Shari'ah) 

and that of welfare (maslahah) are also applicable to public interest to ensure the continued 

peaceful existence of the State, it will be a wrong interpretation of those principles to use 

142 Ibn Qayyim al-Jawziyyah, A. M., al-Turuq al-Hukmiyyah Fl al-Siyäsah al-Shar'iyyah (Arabic) (1961)p. 16. See also 
Karnali, M. H., (1991) supra, note 37 above, p. 271. 
143 See al-Shatibi, A. I., al-Muwafagät, (1997), supra, note 82 above, Vol. 2, pp. 9 and 300. 
144 See Karnali, M. H., (1993) supra, note 29 above, p. 362. See also Imärah, M., Islam wa Hugüq al-Insün: Darürät Lä 
Huqüq (1989). 
145 See e. g. Kama] i, M. H., (1991) supra, note 37 above, pp. 271-272 and Hallaq, W., (1997), supra, note 37 above, pp. 89-90. 
146 Seepage 47 above. 
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them as justification for the gross violation of the rights of individuals on the excuse of 

protecting the overall peaceful existence of the State. The presence of autocratic or despotic 

rules in Islamic history that have wrongly utilised the doctrines of maslahah or siyäsah on 

the excuse of public interest to deny rights of individuals is not an indication that these 

doctrines are meant to be so applied. The concept of public interest is actually meant for the 

benefit of members of the community and not for the sole and personal interest of rulers who 

often consider their own personal interest as the public interest. The concept of public 

interest or the community approach in Islamic law does not aim at rendering the individual 

totally defenceless. 

Furthermore, it is also well established in Islamic legal theory that the fundamental 

principles underlying the Shari `ah are (i) Removal of difficulties (ii) Realisation of welfare 

and (iii) Realisation of universal justice, 147 which are all relevant postulates of human rights. 

The State therefore does not come into being as an end in itself but as a vehicle to ensure the 

well being of humanity. This perhaps explains why Islamic jurists identified as early as the 

eleventh century the important role of the State in the protection of human rights. They 

seemed quite conscious even at that early period that the well being of human beings was 

very much related to the issue of good governance and political justice. The political 

purposes of the State as identified by the jurists were elements that demanded political justice 

on the part of the State for the protection of the dignity of human beings. They are purposes 

that impose both negative and positive duties on the State and precursors to the protection of 

human rights. This brings us back to the issue of government accountability and the right of 

the people to challenge the abuse of authority and also demand redress for violation of rights 

raised earlier above. 148 

The Qur'anic verse that says: "0 you believers! Obey God and obey the Apostle and the 

holders of authority amongst you... " 149 is often cited as evidence of absolutism of authority 

in Islamic law. So also is a Tradition of the Prophet Muhammad in which he is reported to 

have said "Obedience to me is obedience to God and obedience to the leader is obedience to 

me; Rebellion against me is rebellion against God and rebellion against the leader is rebellion 

against me". 150 

While it is true that the Islamic theory of State tended to have centred all authority in the 

147 See e. g. Qadri, (1986) supra, note 42 above, p. 18 and Philips, A. A. B., The Evolution ofFigh, (1996) pp. 14-37. 
148 Seepage 51 above. 
149 

Q 4: 59. 
150 Reported by al-BukhärI and Muslim. See e. g. Fazlul Karim, A. M., Al-Hadis: An English Translation and Commentary 

of Mishkat-ul-Masabih with Arabic Text, 3rd ed., Vol.. 2, (1994), pp. 573-574, Hadith No. 15. 
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Caliph on the assumption that he will act in the best interests of the people, yet the Caliph 

was not considered to be above the law. Siegman observed that "the early theory of the 

Caliphate provided for a "restrained" absolutism, for it contained both legal and moral 

restrictions to the ruler's arbitrariness. " The Caliph, he continued, "was subject to the Law 

like any ordinary Muslim 
... 

(h)owever, in the absence of specific procedures and institutions 

for the removal of an "illegal" ruler, the restraints conceived by the jurists proved 

worthless". 15' The concluding part of that Qur'anic verse on obedience to authority actually 

instructs that "... and if you dispute on any affair, refer such to God and to the Apostle if you 

do believe in God and the Last Day; that is the best and most suitable for the final 

determination". 152 That thus indicate that the order of obedience was by virtue of those in 

authority ruling according to the rules of the Shari'ah itself. There is therefore no duty of 

obedience in violation of the Shari `ah. It was the "fear and abhorrence of civil discord and 

fitna (strife)" that led the Islamic theologians and philosophers from the eleventh century 

onwards to adopt such views as: "Sixty years of tyranny are better than one hour of civil 

strife"153, and that "An evil doing and barbarous sultan (ruler), (who) can only with difficulty 

be deposed and (who) the attempt to depose 
... would create unendurable strife, must of 

necessity be left in possession and obedience must be rendered to him... ". ' 54 The general rule 

however is that people have a right under Islamic law to challenge the abuse of power by 

rulers. This is known as "naqd al-hakim " in Islamic law. 155 It is a fundamental Islamic 

political principle that entitles individuals to truthfully criticise and expose violations of 

ruling authorities even when this entails opposing the government. Individuals could also 

demand for redress. Taking further, this right forms part of the broader principle of 

maintaining social order (hisbah) and may thus be interpreted also as a "right of God" which 

thereby imposes a duty of challenging abuse of governmental authority. 

Karnali quoting Khidr Husayn has observed that: "Islam made it an obligation of the 

community to monitor the conduct of the head of state and his officials with a view to 

rectifying those who deviate, and alerting those who might be neglecting the duties with 

which they are entrusted". 156 There are many instances of the demonstration of this right by 

individuals during the period of the four rightly guided Caliphs. The incidence of the lady 

151 Siegman, H., "The State and the Individual in Sunni Islam" (1964) 54 The Muslim World p. 14 at15. 
152 Q 4: 59. 
153 See Coulson, N. J., (1957) supra, note 140 above at p. 56. 
154 al-Ghazäli, A. M., Ihyä' 'Ulüm al-Din, Vol. II, (Arabic), p. 124, English Trans. cited in Lambton, A. K. S., State and 
Government in Medieval Islam, (1981), p. 116-117. 
155 See Karnali, M. H., Freedom of Expression in Islam, (1997), p. 49. 
156 See Husayn M. H., Naqd Kitäb al-Islam wa Usül al-Hukm (Arabic) (1925) p. 89 quoted by Kama] i, M. H. (1997) ibid, 
p. 52. 
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who protested against the declaration of Umar cited earlier above is still relevant here. Also, 

the inaugural address of the first Caliph Abubakr in which he encouraged the people to 

correct him whenever he goes wrong is an indication of this right. 157 

As observed by Seigman no specific procedural rules and institutions existed for the 

removal of barbaric rulers in the traditional theory of the Caliphate, but the same was not 

completely true for bringing complaints on violation of rights against the ruling authorities. 

The mazälim institution earlier discussed158 was meant to, inter alia, serve the later purpose. 

Whether the mazälim was an effective institution for that purpose is a very relative and 

subjective question. While it may not have been as sophisticated or independent as would be 

expected for a twenty-first century notion of an institution for the enforcement of human 

rights, the fact that the need for such an institution was recognised and that it was established 

so early in the history of Islam confirms the concept of human rights both in the theory and 

practice of Islamic law. 

BALANCE BETWEEN PUBLIC ORDER AND INDIVIDUAL RIGHTS 

It is often argued that the material aim of Islamic law is public or societal regulation and 

thus it contradicts the individualistic nature of human rights. Islam views human dignity as a 

virtue in itself and thus the promotion of virtue is considered an important aspect of 

enhancing human dignity. The Islamic legal doctrine of hisbah (public order or societal 

vigilance) enjoins the promotion of virtues and prohibition of vices (amr bi al-ma `rüf wa 

nahy an al-munkar). It is a social responsibility placed on both the individual and the State. 

Under Islamic law the Shari `ah indicates necessary virtues that must prevail in human 

society. 
The Qur'anic terminology for virtue in that regard is ma ̀ rüf which literally means 

"well known" or "universally accepted". Virtue as dictated by the Shari'ah is thus projected 

as a universally recognisable value. Maududi has argued in that regard that human 

conscience has some sort of "uniform verdict in favour of certain moral qualities as being 

good and declared others as bad". '59 Renteln also expressed a similar view in her cross- 

cultural study on human rights by maintaining that values exist which all cultures share. 160 

Although any individual has the free will either to enhance his inherent dignity or to debase 

it, the State also has a duty under Islamic law to ensure that no individual debases himself in 

157 See Kama] i, M. H., (1997) ibid., pp. 49-57 for further examples. 
158 See p. 59-61 above. 
'59 See Maududi, A. A. Islamic Way of Life (1980) pp. 25-28. 
160 See Renteln, R. D., International Human Rights: Universalism Versus Relativism (1990) p. 86. 
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