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ABSTRACT
In 1837, the international community preliminarily agreed on a
definition of international terrorism A major World War and Cold War

since that time have made impossible any such modern consensus. In

particular, the U.N, principles of the equal rights and self-
determination of "Peoples" have caused political and juridical confusion
in that liberation fighters who utilize terror methods as one tactic in
an overall political strategy to achieve self-determination are
frequently termed "terrorists", and prosecuted as such.

In order to regulate wars of self-determination under interna-
tional law, and to control the means and methods of warfare utilized in
them, international humanitarian law (IHL) was extended in 1977 to
include armed conflicts for the right to self-determination, “as
enshrined in ... the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations". Thus, acts of
terrorism perpetrated during armed struggles for self-determination are
separable from random acts of international violence, and when
perpetrated by statles or insurgent forces during wars of self-
determination, may be prosecuted under IHL as war crimes.

However, although states are obligated to seek out and prosecute
the perpetrators of illicit acts of warfare, they rarely do so.
Nevertheless, should IHL be fully utilized during wars of self-
determination, if only for purposes of guidance, the separability of
11licit acts of war would enable the international community to reach

’consensus more easily regarding a definition of terrorism in general,

and a co-ordination of efforts to deter its occurrence.




when the French Revolution broke out, it certainly
afforded to Mr. Burke an opportunity of doing some good,
had he been disposed to 1t; Instead of which, no sooner
did he see the old prejudices wearing away, than he
immediately began sowlng the seeds of a new inveteracy,
as 1f he were afrald that England and France would cease
to be enemies. Thal there are men in all countries who
get their living by war, and by keeping up the quarrels of
Nations, 1s as shocking as 1t 1s true; but when those who
are concerned in the government of a country, make it thelir
study to sow discord, and cultivate prejudices between
Nations, it becomes the more unpardonable.

- Thomas Paine, Rights of Man
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1. The Utilization of International Humanitarian Law, and, in

Particular, the Geneva Convention Treaty Régime, to Deter Acts of
International Terrorism:

Introduction and Terms of Reference

In 1937, the international community agreed on a definition of

international terrorism. Since that time, however, geopolitical
divisions, political consideration;; and a lack of definition of the
issues involved in international terrorism have made impossible any co-
ordinated world community effort to deter effectively the occurrence of
the phenomenon of internatiornal terrorism. Instead, there are numerous
issue-specific codification efforts which deal in piecemeal fashion with
particular acts of international violence, in particular circumstances.
Within this context, specific categories of acts are made subject to
criminal process and inter-state co-operation regarding extradition.
Existing arrangements, thus, are between and among varying combinations
of states party to each convention.

In the post-1945 era, a satisfactory approach to dealing with
acts of terrorism has been made difficult because of the U.N. Charter
principle of the equal rights and self-determination of “Peoples".
Initially considered a principle applicable dnly to former colonial
territories, the concept of a “People" has gradually been expanded, 1in
large part as a result of the successful use of violent force in armed
struggles by auto- or self-determined "Peoples" for the right of self-

determination, which use of force has included acts of terrorism. The

term is now understood to include politically, ethnically and/or
culturally distinct groups living in situations of colonial domination,

alien occupation, or racist régimes, which modern delineation is



codified in the 1977 Protocol additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of International
Armed Conflictsh or Protocol 1. -

On the baslis of the use of violent force in such armed conflicts,
the protections and prohibitions contained in international humanitarian
law and, in particular, the Geneva Conventions of 1948, were extended in
1977, in Protocols 1 and 2 to the Geneva Conventions. This extension
was mandated by the proliferation of largely unregulated "civil® wars
for the right of self-determination, 1In that many wars for self-
determination should now be considered "international" for purposes of
the application of Geneva law, it is argued that acts of terrorism
perpetrated by or on behalf of "Peoples" struggling for thelr rights to
self-determination constitute a separable and “different" phenomenon to
individual acts of terrorism having effect in the international arenas.
Thus, acts of terrorism perpetrated by "“Peoples" struggling for the
right to self-determination should be prosecuted under the Geneva treaty
régime, as breaches of the Géneva Conventions, or as grave breaches or
war crimes.

It 1s intended first in this brief introduction to outline
working definitions for the basic terminology used in this argument.
The issues involved and the theoretical structure into which they have
been placed will then be discussed both singly and in combination, 1in
order then to consider the viability of the Geneva legal régime to deter
and prosecute acts of international terrorism.
1. 1. Working Definitions

This argument is made complex by the absence of definition in

each of the issue areas concerned in the analysis of terrorist acts

—2_



perpetrated by or on behalf of a “People" seeking its right to self-
determination. For purposes of the discussion to follow, the followling
working definitions are made.

l.1.1. "Terrorist Offense"

As noted previously, there is no single definition of terrorism
adopted by the world community. The expression "terrorist offense" is
used in this discussion as follows. "Terrorist offense" includes, but
is not limited to, acts of violence or deprivations of freedom directed
against persons or their property for any political purpose. Such acts
of viclence or deprivations of freedom are often perpetrated regardless
of the injured party's or parties' assoclation or connection with the
terrorist actor's political purpose. Instead, these acts are
perpetrated in the main to spread fear or terror, in order to coerce a
government in power to alter its policies.

In this discussion, the expression "“terrorist offense" is used

interchangeably with the expressions “terrorism", "international

terrorism", “acts of terror-violence", and “"the phenomenon of
terrorism". The use of the expressions “terrorist® or "“perpetrators of
terrorist acts" is intended to mean those persons involved in terrorist
of fenses.

Acts of terrorism are considered to be one form of terror-

violence. While acts of terrorism are frequently those of political or

economic actors having little or no connection with an armed conflict as

that term 1s understood, such acts often form a tactic in the overall
political strategy of all parties to a liberation struggle for the right
of self-determination. Liberation actors engaged in the use of such
tactics, however, will be referred to as "freedom fighters", or other

- 3 =-



terms in common usage, to that effect.
l.1.2, "Self-Determination®

The self-determination of "Peoples" 1s an aspirational goal of
the U. N, era, the scope of which has been much expanded in its
application within the contexts of state sovereignty and equality. The
terms of the U.N. Charter pre-suppose a vision of state sovereignty, and
the inviolability of territorial boundaries and political independence
of states. However, the vision of state sovereignty pre-supposed in
U.N. Charter provisions has come into frequent conflict with the U.N.
principle of the equal rights and self-determination of “Peoples", in
that a “People" frequently has a transboundary or border existence. 1In
particular, this conflict arises when contexts of ethnic and/or cultural
"nationality" must operate through traditional mechanisms of sovereign
state administration and internal management. Thus, while most States
in the world community concede that a “People's" right to self-
determination exists, 1t 1s felt that it should be achieved through some
form of democratic process or representation.

Further, the identification and content of the rights
entitlements involved in self-determination has never been made
explicit. From its original context of colonialism, the notion of self-
determination has expanded to include "Peoples® in post-colonial states,
or in those states where human rights abuses by a government afford a
Justification for the use of force in self-defense. In other words,
rights to self-determination may be restricted to some form of
participation in an alrady existing governing process, or may include

the grant of various issue-specific rights contained in the post-1945

human rights documents.




Alternatively, self-determination may be viewed as a new standard
for evaluating a government's right to rule, and to manage system
change. Siﬁilarly. where claims to territory are asserted by particular
groups or "Peoples" desiring to correct historic wrongs, demands for
self-determination may take the form of a claim over territory and to

the right to secede from the territorial state. Self-determination in
commercial contexts becomes a proper allocation of property and
management rights or privileges, and thus may concern issues of
expropriation and ownership, compensation, investment rights, contract
duration, and basic considerations of jurisdiction.

The many issues underlying self-determination and the use of
force to achieve it have eroded more traditional Jurisdictional confines
delimiting the areas between domestic and international concern. The
post-1945 era has thus witnessed a steady expansion of the notion of
self-determination, as many armed conflicts or liberation struggles have
been waged by self- or auto-determined "“Peoples" for thelr right to
self-determination, and their rights to a separate nationality and
territorial boundaries.

In view of the above possibilities, the use of the expression in

this discussion is intended to convey an expansive rather than a
‘ &

restrictive meaning. Such use will imply, unless otherwise indicated,
the achievement of system transformation and/or territorial secession
through the use of violent force. For purposes of the present
discussion, the use of force to achieve self-determination will include
the perpetration of terrorist offenses, as one tactic in an otherwise
permissible political strategy. The use of the expression “struggles
for the right to self-determination" is intended to include the

- 5 -




expression "wars of national liberation".
1.1.3. "Peoples"

The post-1945 problem of defining what "“Peoples" are entitled to
self-determine has been in large part created by U.N. unwillingness
and/or inablility to intervene in classification struggles by self- or
auto-determined groups. U.N., goals regarding the notion of self-
determination are indefinite, and juridically intrusive in areas of
traditional state domestic jurisdiction. As is discussed in Chapter 2,
U.N. practice regarding the idea of a “People" has largely been
restricted by former colonial boundaries, so that theig self-
determination would not endanger existing territorial units. Such an
emphaslies thus ignores anything other than an already existing ethnic
map.

This fact, 1n addition to historic grievances or repressive
régimes, means that a strict identification of those "Peoples" entitled
to self-determination through contexts of colonialism cannot succeed.
The result of such a strict approach has been a proliferation of
unregulated violence by auto-determined “Peoples" as the preferred
method of‘self-identification and of system change. A series of
successful liberation wars has led to alterations in common
understandings regarding which "Peoples" are entitled to assert claims
for self-determination, and to use force to achieve their rights. As 1s
discussed in Chapter 3, the term "Peoples" has thus evolved to mean
those groups which have common political goals, a will to live together,
and clear ethnical and/or cultural ties. Such "Peoples" frequently want
independence from an administering state, and use force to achieve it,
Given the predictable lack of resources available to them, as non-state

- fH -
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entities, armed force frequently utilized to achieve self-determination
takes the form of acts of terrorism.
Mention 1s made in Protocol 1 Article 1(4) of those "Peoples"
(F)ighting against colonial domination and alien
occupation and against racist régimes in the exercise
of their right of self-determination, as enshrined in
the 1370 Declaration on Principles of International

Law concerning Friendly Relations and Co-operation among

States in accordance with the Charter of the United
Nat ions.

Thus, while the categories of liberation struggle to which IHL is made
applicable appear narrowly confined in Protocol 1, express reference to
the 1870 Friendly Relations Declaration implies a much br;ader approach.
Further complicating the ready identification of what "Peoples" are
entitled to self-determination is post-1945 ideological pluralism which,
in juxtaposition with democratic presuppositions, has not been conducive
to standards of congruence when the time arrives to interpret U, N.
Charter provisions. As 15 discussed in Chapter 3, the result has been
many successful liberation wars which have expanded the scope of claimed
rights entitlements made by "Peoples" struggling for these rights
through the use of armed force.

For these reasons, the use of the term “Peoples" in this
discussion will be expansive. Among other things, it is argued that
“"Peoples"” may be identified by thelr successful use of methods of force
or coerclon. The term 1s intended, unless otherwise indicated, to mean
those “Peoples" which are ethnically and/or culturally distinct, and
exhibit a degree of social and/or political cohesion sufficient to
organize methods of force or coercion for use against a state, which

methods are at least in part designed to give content to their claims to

a right of self-determination,




l.1. 4, "International Humanitarian Law"

Referred to as “IHL", this area of law will be understood to be
divided into two main branches: the law of war and limited aspects of
human rights law. The law of war, as referred to in this discussion and
as codified subdivides into those provisions contained in the Hague
Conventions or law of war proper, and those provisions contained in the

Geneva Conventions or humanitarian law. The law of war is intended to
regulate states in the choice of means and methods of warfare utilized
against each other in an armed conflict. The law of Geneva is intended
to protect individuals and mitigate against the effects of an armed
conflict. In that this body of law applies to safeguard the victims,
and to mitigate the effects of hostillities, a degree of overlap exists
between the law of war and the law of Geneva, particularly regarding the
choice of means and methods of warfare employed. This overlap is
particularly apparent in Protocol 1 to the 1949 Geneva Conventions.

The second main branch of IHL - human rights law - governs
relations between a state and its own nationals essentially during times
.of peace as this body of law allows for derogation of many individual
rights during times of armed conflict. However, certain fundamental
rights are non—-derogable and human rights law remains relevant in the
case of a situation of armed conflict making the two main branches of
IHL complementary. A degree of overlap implies the usefulness of
adopting an integrated approach to IHL, which was expressly done in
Protocol 1 of 1977, despite complaints that conceptual or legal

confusion would be the result. Yet, while the two main branches are

Juridically distinct, an integrated approach to IHL provides the
necessary framework through which an individual may be protected against
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the actions of states in all circumstances. An integrated approach is
also of assistance when the time comes to prosecute breaches of the
Geneva Conventlons, or grave breaches or war crimes. Thus, the
expression "IHL", unless indicated otherwise, is intended to denote an
integrated form of Hague law, Geneva law, and limited aspects of human
rights law,

As 1s discussed in Chapter 4, an integrated approach is codified
in the 1977 Protocols 1 and 2 to the Geneva Conventions of 1949, and
would appear to be generally accepted in customary international law.
The use of an integrated approach is intended to make relevant its
application to armed struggles by "Peoples" for their rights to self-
determination. In that states continue to use the threat or use of
force in their diplomatic relations, an integrated approach to the term
IHL is further intended to emphasize the heightened need for the ready
application of this legal regime to all situations of armed conflict.

It is further argued that an integrated approach to IHL is supportive of
the notion that Geneva law 1s appropriate for use in prosecuting and
detering acts of terrorism perpetrated by "Peoples" during all
liberation struggles, and thus, that such acts are a distinct and
separable phenomenon to individual acts of international terrorism.

1.2, _ Discussion

The argument that the IHL legal régime is appropriate to deter
and prosecute terrorists acting for or on behalf of "Peoples" struggling
to achieve their rights to self-determination is made complex by the
absence of definition in the vast literature. Iﬁ particular, the issues

’of international terrorism, of the "Peoples" entitled to the right to
self-determination, of the "Peoples" entitled to use force to achieve
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self-détermination, of the "Peoples" who employ acts of terrorism in
pursuit of their aims, and of the scope and nature of the rights
entitlements contained in the aspirational goal called "the right to
self-determination" remain without prospective guidance.

For the sake of clarity, these many issues will be discussed
individually, and-in combination. It 1s considered that the extension
of IHL 1in 1977 to liberation struggles reflects the need to regulate the
~ use of violent force in such armed conflicts. As such, it is clear that
this extension would be applicable to deter acts of terrorism
perpetrated during such struggles. This extension further makes the
inability of the international community to distinguish, deter and
prosecute terrorist acts difficult to reconcile. .

1.2.1. Legality of the Use of Armed Force in Liberation Wars

By way of preliminary discussion and as discussed in Chapters 2
and 3, the legality of the use of armed force in liberation wars 1s
highly political, as the U.N. system only entitles states to use force.
Even then, the threat or use of force i1s "legal” in highly restricted
circumstances, e.g., in self-defense. A perceived “right" to use armed
force in liberation struggles in the post-1945 era has thus resulted in
legal confusion regarding the outbreak of hostilities, and the actual
content of the rules regulating the conduct of war. A customary use of
terrorism by all parties to such conflicts further risks the normative
development of clear exceptions to U.N. prohibitions against the threat
of or use of force.

As 1s discussed in Chapter 4, the IHL legal régime applies
between states which are parties to the same treaties. It also applles

between states or other belligerent parties which mutually accept the
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treaties, and apply the relevant provisions. Whether or not a "People",
as an "“aspiring" state, can bind itself to the four Geneva Conventions
as a "Power" is highly controversial, and is felt to be beyond the scope

of this discussion. 1HL is applicable nevertheless to domestic
liberation conflicts through mutual acceptance of the 1949 Geneva
Conventions, Protocol 1, Protocol 2, or, as a minimum, Common Article 3
to the four Geneva Conventions of 1949, which latter Article applies to
armed conflicts "not of an international character occurring in the
territory of one of the High Contracting Parties, ...“.l

The twin faillures in the U/N. era to define terrorism, and to
deter successfully the perpetrators of acts of international violence
are discussed in Chapter 5. These failures led to a gradual recognition
of the unregulated nature of liberation conflicts, and mandated the
extension of the protections of IHL in 1977 to such situations.
Nevertheless, the world community has yet to prevent the violent actions
elther of liberation movements or of states which such movements
threaten. As discussed in Chapters 6 and 7, this seems to indicate that
the rationale underlying the law of war is not yet considered by many
states to be entirely relevant to struggles for self-determination.
State refusal to apply IHL to all liberation struggles, it 1is argued, is
political, and constitutes a rejection of the notion that "Peoples® have

the "right" to use armed force in liberation struggles.

l.2.2. IHL, as a Neutral Forum

One consequence of the 1977 extension of IHL to wars of self-
determination i1s that acts of international violence or terrorism
perpetrated by or on behalf of struggling “Peoples® may be regarded as
grave breaches of Geneva law, or war crimes. In that IHL prohibitions
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focus more on the nature of an i1llicit act, and less on the identity of
the actor, each state party to the Geneva Conventions 1s required to
search for the perpetrators of war crimes, and must either prosecutle
them or extradite them for trial. As there is no political offense
exception to this duty, IHL offers a content-neutral forum in which
terrorist actors may be prosecuted. Thus, it 1s argued in Chapter 5
that issue-specific anti-terrorism codifications cannot ever be truly
effective. This is so because most such instruments contain a political
of fense or humanitarian exception clause applicable to the extradition
of an alleged offender. Where extradition is denied, the remaining duty
to bring the offender to trial may result in a "friendly" prosecution,
and/or in the grant of political asylum. These exception clauses, thus,
are a barrier to effective interstate co-operation to deter acts of
international terrorism.

As 1s discussed in Chapter 6, terrorist violence is frequently
used by liberation groups as part of a political and 1deologic§1
strategy. OSuch violence is therefore a tac;ic frequently designed to
gain international sympathy, to achieve a degree of political
interaction with states, and to indicate a legal relationship with a
threatened incumbent for purposes of parity in negotiations to end the
violence. The continued failure to pursue and prosecute these violent
actors is made difficult to reconcile with the existence of a "neutral®
forum of fered by the IHL legal régime. Further, a characterization of
terrorist acts as grave breaches or war crimes implies that acts of
terrorism perpetrated during a liberation struggle constitute a
phenomenon which can be distinguished from individual acts of

international terrorism. Given this delineation, it would appear that
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state unwillingnees so to characterize terrorist acts perpetrated during
armed conflict 1s one source of the international community's inability
to deter violent actors.

1.2.3, State Unwillingness to Invoke IHL

State unwillingness to invoke or implement the IHL régime in

liberation struggles represents a legal evasion, and causes normative
confusion. This is so for many reasons. The IHL legal régime provides
for both 1ndividual and state responsibility for breaches of Geneva law.
As 1s discussed in Chapter 5, issue-specific anti-terrorist instruments
do not refer to acts of state terrorism. Further, states are unwilling
to recognize a liberation struggle as such, as this implicates the
implementation of IHL, and may afford liberation fighters their “"window
of opportunity” to gain a degree of status, to be recognized as
combatants, and to act as a protogovernment. Instead, states frequently
prefer to regard all acts of terrorism as criminal, and to prosecute
them within sovereign, domestic frameworks of criminal law.

As discussed in Chapters 6 and 7, most states are prepared to
concede cautiously that the right to self-determination is a principle
of the U.N., system and of international customary law. On the other
hand, states are often not prepared to accept the practical results of
such a concession. Should IHL be implemented from the first acts of
violence or hostilities in a liberation struggle, as required, its
application carries considerable factual and political significance as
an indication of the scope of the conflict. Implementation of IHL
implies that an incumbent government is no longer able to protect
sectors of the population from acts of unregulated violence. It also
implies a "right" to shoot at target state police or military units
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empowered t{o conduct public order missions. Should such a situation
occur, concerned third states have a duty, 1f not a right, to assess the
situation, and to proceed in their own interests. Thus, third states
may make their own accommodations with both sides to an armed conflict
by re-aligning their diplomatic and investment interests in anticipation
of a future alteration in target state sovereignty.

Further, the notion of the right to self-determination of
"Peoples" has evolved within the opposing frameworks of state
soverelgnty and state equality. Many "new" states have achieved their
independence after successful liberation struggles. Each state in the
U.N. General Assembly has one vote, and Western states which oppose the
"right®™ of liberation fighters to use force to achieve self-
determination are outnumbered, in voting terms. General Assembly
Resolutions may be passed by large majorities, in the context of state
equality, yet never be observed by large or influential states when
exerclsing thelr sovereign authoritative interpretation of the content
of particular domestic uprisings to which the Resolutions potentially
apply.

Thus, states are unwilling to invoke IHL in wars of self-
determination. To do so means that a threatened state should no longer
decide within purely domestic confines the means by which to ensure its
own survival, or to repress the armed violence. To do so in effect
delimits state jurisdictional competence, and constitutes an erosion of
the carefully preserved balance of competence in the U,N. system between
domestic and international concerns.

1.3, The Use of Violent Force to Define a Liberation War
Various attempts have been made during the U.N. era to identify
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what "Peoples" are entitled to assert the right to self-determination,
as the terms of the U.N. Charter regarding the peaceful and orderly
attainment of independent statehood by dependent territories and/or
“"Peoples" are uncertain or controversial in content. In this way, the
use of force has entered into the discussion. This has led to the
transformation of the notion into a political vehicle through which
rights assertions having no or little connection with colonial contexts
may be made. In that many "Peoples" have settled the controversy for
themselves and achieved self-determination through the use of force, the
status of liberation‘wars in contemporary international law has evolved
in large part through the use of violent means and methods of warfare,
which include acts of terrorism, and the extension of IHL to regulate
them. Auto-determined “Peoples" wishing to right historic grievances or
effect system transformation thus employ the rhetoric of self-
determination, in order to use force.

The proliferation of self-determination armed struggles also
implicates a return of the Eighteenth Century right to revolt against
repression which initially gave rise to the political offense exception.

When coupled with political, ethnical and/or cultural criteria which
potentially define nationality in a new way, it 1s hardly surprising
that the right to self-determination has proved to be a transboundary
vehicle through which to correct historic wrongs, and reacquire lands
and natural resources. The resulting clash between state sovereignty
and new notions of nationality has led to a proliferation of violence by
auto-determined "Peoples”. This is an aspect of the use of violent
force going far beyond the original intended scope of U.N. Charter terms
regarding self-defense, or the peaceful and orderly attainment of
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independence of non-self-governing territories and/or “Peoples®.

For these reasons, it is consiaered in Chapter 2 that the
evolution in status of liberation wars in contemporary international law
has been achieved through the "justified" use of violence. Some
examples of successful and on-going liberation struggles are given in
Chapter 3. The extension of IHL to regulate liberation struggles is
discussed in Chapter 4, which extension is intended to re-assert the
primacy of law in war. As such, IHL provides an additional forum in
which to pursue individual and state perpetrators of grave breaches of
the Geneva Conventions, and war crimes. IHL thus can be utilized as the
legal reégime through which to deter and prosecute all parties to a
liberation struggle should they utilize acts of terrorism.

1. 4. The lIssue of Self-Determination and The Content of IHL

As previously indicated, the effect wars of self-determination
have had on the development of IHL 1s discussed in Chapter 4. The
internaticnal community notably failed in 194S to develop the content of
the laws of armed conflict, other than minimally in the Geneva
Conventions. The laws of armed conflict thus retained for the most part
their late-Nineteenth Century frameworks., The U.N. Charter prohibited
the threat or use of armed force in diplomatic relations, and the law of
war was felt in some quarters to be obsolete. Thus, by examining the
separate historical development of each branch of IHL in Chapter 4; it
is hoped the integrated approach achieved in 1977 will be better
understood. Nevertheless, a rule must be relevant for its intended
purpose, and it is of concern that in 1977 many Western states opposed
an integrated approach in IHL applicable to armed conflicts waged by

"Peoples” struggling against alien occupation, racist régimes, and
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colonial domination.
1.4.1. Recognition of Conditions of Modern Warfare

Paradoxically, the integration of Hague and Geneva law in 1977
represents the recognition by the international community of the

realities of modern warfare. In other words, each of the three

subdivisions found in IHL - Hague law, Geneva law, and aspects of human
rights law - has a well-defined-but-separate jurlsdictional basis.
Further, and as previously discussed, these subdivisions would appear,
on the face of it, to have little to do with one another. Nevertheless,
wars of self-determination by definition impinge on notions of state
soverelgn authority, and on notions of nationality, territorial
integrity, and individual protections. It 1s clear that the modern
integrated approach represents a development in integrated, fundamental
notions of Justice, applicable in all circumstances.

Chapter 3 discusses the adaptation of an integrated approach in
IHL to struggles f?r self-determination. This adaptation reflects the
single-vote context of U.N, state equality, and thus, majoritarian
recognition of the realities.of operational conditicns in modern armed
conflicts., The adaptation serves to delimit traditional domestic
jurisdictional confines, and erodes a degree of state soverelign
authority. The extension thus reflects the need for individual
protection against the actions of states, particularly in contexts of
matters of domestic concern, national security and military necessity.
1.4.2. Jurisdictional Conflicts

It is further considered in Chapter 4 that tﬁe jurisdictional
conflicts implicated by the interrelation of the laws regulating armed
hostilities, humanitarianism, and limited aspects of human rights law
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have been minimized by the adoption of an integrated approach to IHL.
Traditionally, Hague law restrained the military actions a state could
take. Geneva law governed the factors states were required to consider
regarding the victims of an armed conflict, and thus exerted another
restraint on the actions states took under Hague law. Both Hague and
Geneva law comprise the law of war. Human rights law, as a post-1945
lssue area, makes use of many humanitarian guidelines in its provisions
regarding a state's treatment of its own natlonals during times of
peace. Should a time of war occur, fundamental human rights continue to
be observed. Thus, IHL contains limited aspects of human rights law,
While frequently resulting in the same or similar result, the
mechanisms competent to apply and enforce these three areas are
different, and an integrated approach to IHL in 1977 was criticized as
Juridically confusing. Protocols 1 and 2 of 1977 made massive
incursions inta notions of state sovareign authority te suppress
formerly “"domestic" uprisings. Further, the issues underlying self-
determination and the right to use force to achieve it are highly
political, and erode traditional jurisdictional confines delimiting the
areas between domestic and international concern. Many states are not
yel party to Protocols 1 and 2. -Many states remain unwilling to
recognize the legitimacy of armed liberation struggles. Thus, the
potential for confusion increases should the point of application of IHL
under such'circumstances arise. Nevertheless, IHL provides a neutral
forum, universally acceptable, to deter and prosecute “terrorists"
acting for or on behalf of "Peoples" or threatened states engaged in an

armed conflict for the right of self-determination.
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1.4.3. Terrorists and Freedom Fighters

Given individual state unwillingness to date to relinquish
sovereign authority both to identify terrorist groups, and to suppress
domestlc uprisings as mere criminal hndertakings, regional and
international attempts have been made to reconcile the related-but-
separate notions of acts of international terrorism, terrorist acts of
liberation movements, and the issue of a "People's" right to use force
in self-defense against state aggression taking the form of alien
domination, racism, or colonial domination. States in the post-1945 era
have been reluctant to recognize a state of war, preferring to treat an
uprising or insurrection as a matter solely of domestic éoncern,t
suppressable as such through use of the police, paramilitary units, or
international assistance in public order missions.

In this vein, the largely unsuccessful law enforcement approach
through individual penal suppression of acts of terrorism is discussed
in Chapter 5 from domestic, bi-lateral and multi-lateral points of view.
Given the hesitsnce of States to recognize a state of war, it 1s clear
that the extension in full of the provisions of IHL to struggles for
self-determination confounds in the attitudes adopted by some states the
legal and political considerations inherent in the separate treatment of
the right to wage war, and the regulation of war. The problem, once
again, 1s of definition, and of individual state authoritative
competence to interpret the nature of a particular use of violent force,
be it by the police or military in pursuing terrorist groups, or by a
liberation group struggling for system transformation.

It is thus considered that the various approaches taken by the

world community to deter acts of international terrorism through
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criminal co-operation are made unworkable by the states themselves.
Domestic criminal schemes are an inherent facet of state sovereignty.
Even between politically similar state systems, sovereign function to
inquire into the nature of a violent act and the reasons for an
extradition request is not conducive to non-interference in sister-state

domestic matters. The political offense exception and humanitarian

clauses contained in most anti-terrorist conventions and extradition
treaties are based on this issue of inquiry. Individual state sympathy
for the notion of a legitimate right to use violent force to achieve
self-determination may lead to a “friendly" prosecution should an
extradition request not be granted. 1HL has no political offense
exception, focuses on the nature of an 1llicit act, reflects the
recognition of the realities of modern armed conflicts, and thus
provides a neutral forum in which to prosecute violent acts perpetrated
in wars of self-determination.
1.5 The Proper Legal Placement of Terrorist Offenses

The basic problem in any approach to acts of terror-violence is
that of the legal qualification of the act. Where a liberation group
employs methods of force to achleve its goals in the face of 1lncumbent
government opposition, the sovereign function of state authoritative
interpretation regarding such acts allows states to interpret the use of
force restrictively, and within frameworks of individualized domestic
criminal law. On the other hand, IHL, where made applicable, allows for
a legal qualification to be attributed to an act of terrorism through
contexts of military necessity, proportionality, indiscriminateness of
effect, and responsibility.

Thus, the application of IHL must be made to appear realistic and
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relevant to an armed conflict. As 1s considered in Chapter 6, the use
by liberation groups of methods of terror-violence constitutes an
attempt to claim attention to group rights assertions. System change or
transformation may be contemplated, and achieved through the use of
"direct action® which cilrcumvents government regulatory repression, or
any stalled democratic processes which may be in place. The use of
violence is also employed to create the appearance of é legal
relationship with a threatened government, and to force that government
to consider the "People" as equals for purposes of negotiating an end to
the armed hostilities. As acis of terrorism form one tactic in such a
political strategy, they may be distinguished as a separable and
"different" phenomenon to international terrorism, and as such, are
capable of deterrence under IHL.

It 1s conslidered in Chapter 6 that an analysis of the context and
motivations underlying terrorist acts is first mandated in order to
properly place the alleged terrorist offenses within appropriate
Juridical frameworks. Should IHL not be implemented after the outbreak
of armed hostilities for self-determination, and a pattern of liberation
violence be approached as a violation of peacetime behavior, the legal
contradictions inherent in situations where political activity 1s under
domestic military control are clear. Further, an ineffective law
enforcement approach risks the loss of a degree of psychological
commitment to the existing system of public order. Such a result, in
turn, has diplomatic and foreign investment consequenées.

Where "crimes" of political violence are perpetrated under the

aeglis of struggles for self-determination, it is conziderad that tha

immediate application of IHL to them, if only for purposes of guldance,
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1s appropriate on two levels. First, the resulting i1ssue structure
allows for no political offense exception for acts of politically
motivated violence. Second, the separability of acts of terror-violence
as grave breaches and/or war crimes preserves, within existing
parameters of international law, both the overall political strategy of
struggling groups claiming the right to use armed force to achleve
system transformation, and potential frameworks for negotiation and
inquiry into the relevant goals or contexts of terrorist acts.

1. 6. Effects of Assessments of Responsibility for Violence

The qualification given to violations of legal norms affects

subsequent assessments of responsibility for such violations. Chapter 7
explores the implications of thls issue within the context of the
application of IHL to deter the use of methods of terror-vioclence in
liberation wars. Where interests protected by law such as life or
property are damaged by terror-violence, sovereign state authoritative
assessments of responsibility for such damage act to determine the legal
qualifications to be given to violent acts. Complicating assessments of
responsibility for damage are the legal qualifications given to violent
political acts by affected third states, if only for purposes of
insurance coverage. It is considered, therefore, in Chapter 7 that it
is primarily for political reasons that threatened governments do not
invoke the IHL legal régime in liberation wars.

This 1s so0 because struggles for self-determination implicate the
potential alteration of the juridical status of a troubled state in the
world community, legitimize the use of violent force to achieve self-
determinatiecn, and risk a normative development in the means or methods
of warfare employed, to include terrorism. The right to wage a “just"
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war becomes confounded with the rules regulating its conduct.
Authoritative state demarcations between states of war and peace to
determine levels and legal effects of culpabllity are eroded.

Conversely, the ready implementation of IHL risks carving a clear
exception to U.N. Charter prohibitions against the threat or use of
force. Once a state of war is recognized through humanitarian
treatment, certain acts committed in peacetime, such as killing, become
permissible. More importantly, acts of terror-violence utilized
tactically propel affected third states prematurely to put thelr
relations with a challenging group on a regular basis in an attempt to
contain potential damage to foreign property and interests. The
encouragement of a new definition of nationality risks the erosion of
the inviolability of territorial borders, and the existing ethnic map.

Chapter 7 thus considers whether the consequences of assessments
of responsibility for political violence mandate a legal qualification
of terrorist acts which will not adversely affect existing diplomatic
relations. This presumably implies a law enforcement approach, and a
non-negotiable stance as regards “terrorisis®. As such a political
consequence is not calculated to strengthen the primacy of law in
situations of "internal" armed unrest, it is further queried whether
state hesitation to invoke IHL risks the disregard of IHL, even as a
framework for reference, in struggles for self-determination.

1.7. Legal Obstacles to the Prosecution of Terrorists under IHL
State unwillingness to utilize the IHL legal régime is in
evidence in the context Sf war crimes trials. In other words, desﬁite
the obligation contained in the Geneva Conventions to seek out and

prosecute or extradite for trial all persons, whatever thelr
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nationality, committing or ordering to be comnitted any of the grave
breaches defined in the codifications, this obligation has rarely been
undertaken by individual states.

The difficulty in establishing a system of humanitarian law
involving penal sanctions appears linked mainly to the still widespread

ignorance of the role IHL plays in protecting minimum standards of

treatment due to human beings in all circumstances. It is considered in
Chapter 8 that state unwillingness to characterize acts of terrorism as
"grave breaches" or war crimes ignores the ultimate supremacy of the
laws of humanity. States are unwilling to assume IHL duties and
obligations which restrain state action. Further, ideological plurallsm
in the post-1945 international community has meant that many self-
determination struggles were alternatively characterlized as anti-
imperialist, and anti-capitalist wars. This politiclized such wars, and
in turn, politicized the implementation of IHL.

Chapter 8 considers that the neutral forum offered by the IHL
legal régime has been disregarded since the Nuremburg Tribunal for
political reasons. It is considered that the first war crimes trials at
Nuremburg and in the Far East only occurred because of the unconditional
surrender of the aggressor nations, and the occupation of defeated
territory. The ready identification of war crimes perpetrators since
that time has been hampered by the lack of attention paid to up-dating
and developing Hague law, the lack of agreement in the international

community regarding exceptions to U.N. prohibitions against war, and the

absence of political will, generally.

For example, the attrocities perpetrated during the Vietnam war

prompted the 1977 Protocols. Prosecutions of Vietnam war criminals were
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infrequent, as U.5. domestic legislation does not easily contemplate the
liabllity of civilian war policy makers. Geneva provisions which impose
the universal duty to seek out and prosecute or extradite for trial all
persons committing or ordering to be committed any of the grave breaches
defined in the codifications resulted only in U.S. military prosecutions
which were few in number, presumably on the ex post facto basis which
praoved unsuccessful at Nuremburg. The up-dating of IHL in Protocol 1
also led to the inclusion of wars of self-determination as automatically
"international", which inclusion was opposed by the U.S. The U.S. has
yet to ratify Protocol 1, and applies only those provisions which 1t
believes form part of customary international law. Such application in
fact does not include a recognition of wars of self-determination as
"international", nor does it include many of the new prohibitions as to
permissible means and methods of warfare. Thus, the application of IHL
to a particular conflict remains a matter for sovereign state
authoritative interpretation, and not the result of majoritarian
decision-making within contexts of state equality.

Thus, states are unwilling to implement IHL generally, and in
particular, during wars of self-determination. OStates which utilize
methods of terror-violence to control domestic situations of armed
unrest ignore the ultimate supremacy of the laws of humanity, prefering
instead to maintain domestic legal frameworks through which the military
may control violent political processes. Sovereign or executlve power
to interpret and legally qualify violent acts of war as terrorism means
that the Judiciary are politicized, and that the criminal justice system
is Just another mechanism to protect existing political frameworks of
analysis, rather than to assess ultimate responsibility for damage.
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Where wars of self-determination are in issue, the existing fact
of sovereignty is endangered. In such circumstances, it is clear that
the political consequences of rejecting the applicability of IHL
outweigh the legal and humanitarian benefits of observing its
provisions. Given the interlocking considerations of national security
and the safeguarding of vital national interests, state unwillingness to

utilize IHL represents a denial of the individual protections afforded

by IHL against the power of states, and constitutes rejection in fact of

the resiraint required under