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Abstract:

A supplier review system can play a significanterah ensuring the enforcement of
procurement rules through its deterrent and redeéfssts. This thesis aims at providing a
critical analysis of the current Chinese suppl@ariew system and identifying and evaluating
options for improvement of the Chinese system, daze the analysis of provisions on
supplier review contained in the UNCITRAL Model Lam Procurement, the GPA, the EU
Remedies Directives and APEC Non-Binding PrinciglesGovernment Procurement.

This thesis first discusses key characteristicsnafional supplier review system,
concerning forum for review, standing and procesuand the remedies, provided in the
Model Law and the other three international inseuais; and then examines these main
aspects of the current Chinese supplier reviewesysifter critically analysing the current
Chinese system, it has been found there are a mushbaportant deficiencies in this system,
in particular, there is uncertainty over the fordon review, the whole dispute resolution
process can be quite lengthy and the available dismare ineffective. These problems have
hampered the effectiveness of the system and ntacheansistent with the international
standards which may soon apply or currently actuatiply to China, namely the GPA and
APEC NBPs.

To make the Chinese supplier review system trulgctif’e and also comply with the
existing/forthcoming international obligations, thethor recommend reforms that aim to be
effective yet capable of realistic achievement ats workable in the particular context of
Chinese circumstances and the existing positio@hima. These include providing a unified
supplier review system to all complaints regardiggvernment procurement process,
improving the current sequential tiered review eyst revising the current provisions on
standing and the time limit for initiation, offegnclear rules on remedies and deleting

unreasonable sanctions on the complaining supplier.
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Chapter I  Introduction

The area covered in this research project is thdhe supplier review system in Chinese
government procurement law. In this first chapgebrief introduction to the concept of a
supplier review system in the field of governmerdqurement law is first presented. Then,
research questions of this thesis are highlightiedowed by an explanation of the

methodology and an outline of the thesis.

1. Anintroduction to supplier review system

In most countries of this world, government procweet plays a substantial role in the
national economies, as governments and their Sabgiggencies are significant purchasers of
various goods, works and services and their pueshascount for a considerable percentage
of many States’ Gross Domestic Product (GBBecause of its importance, in order to
ensure the proper operation of government procurenmaany States have promulgated
government procurement laws or regulations to eggujjovernment procurement activities,
under which government procurement is usually mequio be conducted by open tendeting
or other appropriate procurement mettiodad follow the relevant procedural rules.

At the same time, the huge size of government pemoent markets also represents huge

! Government procurement, also known as public pesnant, “refers to the acquisition by public bodisch as
government departments and municipalities, of #r@us goods and services they need for theiritiey' See
Arrowsmith, S. Linarelli, J. and Wallace, IRegulating Public Procurement: National and International
Perspectives (The Hague: Kluwer Law International, 2000) p1.

2 See OECD reporithe Size of Government Procurement Markets, 11 February 2002, available at
http://www.oecd.org/dataoecd/34/14/1845927 .pdf Adit to this report, the main estimates of the sifz
government procurement markets, expressed as erpage of 1998 GDP data and in Billions of USD &oe28
OECD countries as a whole, the ratio of total prement (consumption and investment expendituredifdevels
of government is estimated at 19.96% or USD 478®hj for 106 non-OECD countries, it is estimated 4.48%
or USD 816 billion. See pp7-8.

S ltis usually a preferred procurement method usedost cases. See further Arrowsmihal, fn.1 above, ch.8.
4 Other procurement methods mainly include selecéwelering, two-stage tendering, request for prabos
competitive negotiation, request for quotation aimgjle source procurement. See ibid.
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opportunities for international trade. Governmemichasing would play a significant role in
international trade if foreign suppliers could axeew national procurement markets.
Therefore, some international organisations, ngtése World Trade Organisation (WTO),
the European Union (EU), the United Nations Cominisson International Trade Law
(UNCITRAL), Asia-Pacific Economic Cooperation (APE®lorth American Free Trade Area
(NAFTA), Common Market of the Southern Cone (MER@DHY and Common Market for
Eastern and South Africa (COMESA), have adoptegrirational instruments on government
procurement. They aim at encouraging the openingfuprocurement market to foreign
suppliers to promote international trade by redgodagovernment procurement activities at

international levef.

For systems that rely on legal rules to achieve thigectives, to clearly define, in the
procurement legislation, the objectives and prilesipf government procurement and clarify
procurement methods and their conditions for usktha corresponding procedural rules are
often considered to be only basic requirementsaforeffective government procurement
system and its healthy development. In addition,effective enforcement and remedies
mechanism is often considered to be needed to @ribose procurement rules are strictly
followed, since violation may occur during procussth process in practice, even if

appropriate rules have been put in place. For ebgn# procuring entity may choose a

5 According to the OECD report mentioned in fn. 2\shdhe value of potentially contestable government
procurement markets worldwide is estimated at U888villion, which is equivalent to 7.1% of world® in

1998. However, in many States, governments tempadcure goods or services from domestic supplesupport

the development of the domestic industry or in@dasal employment, etc.. These domestic preferpntieies

are regarded as a significant barrier to intermafi¢orade because of their discriminatory natuez Beich, A.,
International Public Procurement Law: The Evolution of International Regime on Public Purchasing (London:

Kluwer Law International, 1999) Ch.1.

% The instruments adopted by these organisatiomsdathe WTO Agreement on Government Procurement
(GPA), the EU Public Procurement Directives, UNCITIRModel Law on Procurement of Goods, Construction
and Services, APEC Non-Binding Principles on Govemtrifgocurement, North American Free Trade Agreement
(Chapter 10 deals with procurement), the MERCOSUR P#sbcurement Protocol and The COMESA Directives
on Public Procurement. Details of the first foustmmments and the reasons for studying them irréisisarch will

be explained in 1.2.



less-competitive procurement method rather tham dpedering required by law to favor
certain suppliers; or it may exclude certain sugplby not publishing a required procurement
notice or merely publishing it in local media wheettional advertising is required. These can
prejudice some suppliers’ interests. Furthermouehdnfringements are detrimental to the
objectives of government procurement, such as vi@uenoney or fair treatment for firnfs.

If there is no an enforcement and remedies mecmamgailable, the procuring entity’'s
wrongful decisions cannot be reviewed and correcté@ existence of an enforcement and
remedies system, on the one hand, can provide poriamt deterrent to breaches of the rules;
on the other hand, it can offer remedies to thecadid suppliers to protect the public interest
and possibly to protect their own interests onodation of rules occurs.

To enforce government procurement rules, one way psovide legal remedies for those
affected suppliers. To grant an external governnagancy, such as an audit department,
authority to review the procuring entity’s procummh decisions may be another useful
enforcement mechanism. Also, it may be helpfulgiaforcing procurement rules to supervise
and regulate individual procurement officers’ babes/ by imposing criminal, administrative
and disciplinary sanctions on them. In addition, iatergovernmental dispute-settlement
procedure may be available in international agregsnen government procurement to settle
disputes concerning the enforcement of the relevalas between Member Stafe3his

thesis will focus on studying the first method -supplier review systein- rather than the

" The primary objective of national government precoent law is often to seek to achieve value foneypother
objectives may concern efficiency in the procurenpencess, competition and fair treatment, proéitg
accountability, and support of industry, social @andironmental policies. These objectives are iatated.
However, unlike national legislators, internationgganisations pay more attention on the openingayernment
procurement markets by requiring procuring entitiegered to conduct procurement without discrimorato
foreign firms. See Arrowsmitlet al, fn.1 above, chapter 2; Neumayr, F., “Value fomepv. equal treatment: the
relationship between the seemingly overriding metigationale for regulating public procurement &émgl
fundamental E.C. principle of equal treatment” (200P.PL.R, p215; Arrowsmith, S., “Public procurement as an
instrument of policy and the impact of market ldleration” (1995) 111(AprilL.Q.R. p235.

8 See Arrowsmithet al, fn.1 above, p750. These mechanisms will be furdigcussed in Chapter 2.

% For further explanation on the term “supplier esvisystem”, see chapter 2.
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other three mechanisms mentioned above.

Among the above enforcement mechanisms, the supmdidgew system can be an
important and effective way to ensure complianceh whie rules, as suppliers are in the best
position to identify breaches and they have ineestito make a complaint for review and ask
for remedies to protect their interests. The risk&ing challenged by suppliers can provide a
deterrent to breaches of the rules; and remedresufapliers can ensure suppliers keep their
confidence in participating in government procuramglitimately, it would be helpful for the
achievement of the objectives of procurement amnpte the development of government
procurement. Thus, provisions on the supplier i@\dgstem are an important component part
of some government procurement legislation and hbeen included in many States’
procurement laws and international instruments @mreghment procurement, such as the GPA
of the WTO. This is also the case in China.

In China, government procurement is playing andasingly important role in the
country’s economic development, although there m@agovernment procurement practices
and regulation until 1980%. Since the launching of the pilot project of goveamt
procurement in 1996, government procurement has wégely accepted and used in practice
in China and its market size has grown rapidly lie tast decad€. In order to regulate
government procurement activities and promote thalthy development of government

procurement, the Chinese government has promulgtdiedTendering Law (TL), the

10 See further Wang, Ping, “China’s Evolving Legahifework on Public Procurement” (2004p6.L.R.p285;
Kong, Qingjiang, “Chinese Law and Practice on Gowgnt Procurement in the Context of China’s WTO
Accession” (2002) 1P.PL.R. p201; Tian, Jianbin, “Public Procurement in Chifilae Way Forward” (2001) 10
PP.L.R. p207. This issue will be further discussed in Ceajpt

1 OECD estimated that China’s final consumption exjiarelof government service already accounted for
12.84% of GDP in 1998. See OECD report, fn.2 abp#8, Statistics provided by the Chinese governmsots
that total expenditure of government procuremestihereased from only 3.1 billion Yuan in 1998 &83L6
billion Yuan in 2006; the scale of government precoent accounts for 14.9% of annual fiscal expemeliand
1.8% of China’s GDP in 2006. See Treasury DepartmEtite Ministry of Finance, “Statistical Analy$
National Government Procurement Information of 20@807) 9China Government Procurement, p72. As
pointed out by Wang, it did not fully reflect theat market size in China, which should be largee. Wang, fn.10
above, p285.



Government Procurement Law (GPL) and a set of implementing regulations irergg/ears.

The TL, enacted on 30 August 1999 and came intwefon 1 January 2000, is the first
Chinese law concerning government procurement. Mewyeahis law only regulates tender
activities and does not deal with other issues llysu@ntained in modern government
procurement legislatiolf. Furthermore, this law applies to “tender actisitie the territory of
the People’s Republic of China”, which means, wlikose developed western procurement
laws, it also applies to private tendering whes thiundertakef?. Also, it fails to provide for
a challenge system for the aggrieved suppliers.

On 29 June 2002 the GPL was enacted, which enit@i@dffect on 1 January 2003. This
law “marked another milestone for the developmé@hinese public procurement regim@,”
as it provides a comprehensive regulatory framewfank government procurement as
explained further in chapter 7. One of its contiidfms is its new challenge system, under
which aggrieved suppliers can file a complaint aeek redress once violation of rules occurs.
It is a big step forward in respect of the estdipient of an enforcement and remedies
mechanism in the field of government procuremelthipagh it still lacks detailed procedural
rules on supplier review.

In June and August 2004, the National Development Reform Committee (NDRC)
together with other six central government depantsi@nd the Ministry of Finance (MOF)

respectively adopted the supplementing regulatiorthe supplier review, which provide

12 Modern government procurement law usually provismgeral procurement methods, including not only
tendering procedures but also other alternativdaus, such as competitive negotiation or singlee®ou
procurement, to suit the needs of procurementiiiowa circumstances.

13 See the TL Article 2Western procurement rules mainly regulate theyrernent of public bodies of a
non-commercial nature, for example, procuremert gbvernment department. See Arrowsmith, S., “TiigyE
Coverage of the EC Procurement Directives and UKlatigns: A Review” (2004) P.PL.R. p59.

14 see further Tian, Jianbin., “The New Bidding Lafittee People’s Republic of China” (2000).BL.R. pCS5;
Wang, fn.10 above. Detailed analysis of the TL W#lmade in chapter 7.

15 gee Wang, fn.10 above, p298. See further Wang, £i@ao, Fuguo, “The new Chinese Government
Procurement Law” (2002) BP.L.R.pNA133.

8 The NDRC together with other six central governnusgartments issued théeasures on the Handling of
Complaints on Tendering Proceedings in Construction Projects and the MOFadopted théeasures on the
Handling Complaints of the Government Procurement Suppliers, as elaborated in Chapter 7.

5



more detailed rules concerning the initiation afomplaint and its examination, dealing with

complaints and decision-making and legal liab#itie

2. Research questions

The objective of this thesis is to provide a cati@nalysis of the current Chinese supplier
review system, informed by an analysis of the aagnoof other systems to this question, and
to identify and evaluate options for improvementref Chinese system.

To examine the current Chinese supplier reviewesystit is proper to first identify
different options and possibilities that are widedgognised as setting a variety of possible
standards for establishing review regimes in gavemt procurement, and then to assess the
advantages and disadvantages of these variousaamg® Thus, provisions on the supplier
review system contained in the GPA of the WTO, #EC Non-Binding Principles on
Government Procurement (APEC NBPs), the EU Remddiexctives and the UNCITRAL
Model Law on Procurement will be studied in thiedis because of their importance and
influences in the field of government procuremant/ar — in the case of APEC NBPs and the
GPA - their current or potential relevance to Chitiigectly. The reasons for choosing these
particular regimes are explained in detail in chaft
3. Methodology
The method that will be used to do this researahasmly doctrinal legal analysis, based on
reviewing different sources of law on review and ©Ghina, the relevant international
documents and literature on all of them.

Different sources of law, including statutes, tiestand case law, will be used while
discussing the GPA, the EU regime and the curréintéSe rules to this issue. This is because

it is essential for understanding the current Cégnrules on supplier review and the relevant



provisions provided in other regimes to introduod analyse the text of relevant legislation.
Also, it is necessary to examine the text of thavjgions on supplier review contained in the
primary UNCITRAL and APEC documents for understagdiheir options on the issue of
supplier review. In addition, literature concernittge supplier review system in different
regime, will be used to help comparing and anatyshre virtues and defects of different

options to this issue, and to construct a critigiihe current Chinese supplier review system.

One point worth noting here is that the presergassh will not undertake any empirical
work based on qualitative and/or quantitative redeanethods. However, it will use the
existing empirical information related to this rassgh, which is relatively limited. This mainly
includes statistics from international organisagiosuch as the OECD and the WTO, and
qualitative academic research on the use and effettpplier review!

In this thesis, it is assumed that an effectivepfap review system can make an
important contribution to the development of goveemt procurement law in China. This is
because many advantages can plausibly be identifi¢his system, as further discussed in
chapter 2. For example, as pointed out above, tdargt timely supervision from suppliers can
play important role in ensuring the compliance witlocurement rules. Another reason why
the aforesaid assumption is made is because dhathehat the supplier review system has
been widely adopted in many States that have ehaieernment procurement legislation.
This indicates the importance of such a systemoiemment procurement law. In addition,
international organisations, including the WTO, AREEU and UNCITRAL, support this

system through requiring or suggesting the estaibksnt of the supplier review system in

¥ This mainly includes Pachnou, D., “The effectivenef bidder remedies for enforcing the EC public
procurement rules: a case study of the public weeksor in the United Kingdom and Greece”, PhDithes
(Nottingham, 2003) and Braun, P., “Strict Compliameesus Commercial Reality: The Practical ApplicatdfEC
Public Procurement Law to the UK’s Private Finahagative” (2003) Vol. 9, No.5 Decembé&t.L.J. p575.
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national procurement legislation as further exmdirin chapter 3, which indicates that this

system can be an effective way to ensure the esrftent of government procurement rules.

4. Outline of thethesis

This thesis will be divided into 13 chapters. Faliog chapter 1, the introduction, in chapter 2,
supplier review in government procurement will beraduced, in which the advantages and
disadvantages of a supplier review system as a sneénachieving the objectives of
government procurement policy will be mainly comsitl. Also, other methods for enforcing
government procurement rules will be briefly expad. The purpose is to draw a full picture
of compliance with government procurement rules aurther set supplier review, one of
useful enforcement mechanisms, in the context ef akerall issue of enforcement of
procurement rules.

Chapter 3 deals with models for designing a suppéieiew system, which concerns the
supplier review system adopted in the UNCITRAL Modaw, the GPA, the EU Remedies
Directives and APEC NBPs. This chapter will provitle context of these systems needed for
understanding the detailed features of the supphkeiew system of each that will be
discussed in the next three chapters.

Chapters 4-6 will discuss key characteristics dfomal supplier review system. Based
on the UNCITRAL Model Law as a starting point, aa#ting into account the other regimes
noted above, key features of the suppler reviewesysconcerning forum for review, standing
and procedures, and the remedies, will be setesgectively in these three chapters. The

purpose is to identify which elements should bduided in a supplier review system and



which options and possibilities are available @ thlevant issue.

From chapter 7, discussion will focus on ChinegapBer review system. Chapter 7 will
first give an overview of government procuremergutation in Chinain which the main
developments and rules of Chinese government peotemt regulation will be outlined; in
particular, the existing rules regulating supptieview will be introduced to facilitate further
discussion on the main aspects of the current Ghirsupplier review system made in
chapters 8-10.

Corresponding to chapters 4-6 considering key featof the national supplier review
system, chapters 8-10 focus on discussing maircespethe current Chinese supplier review
system, concerning forum for review (in chapter ®anding and procedures (in chapter 9)
and available remedies (in chapter 10) respectively

In chapter 11, critique on the current Chinese beippeview system will be made, in
which problems existing in the current system Wélanalysed in detalil.

Chapter 12 will consider how to improve the curr€hinese supplier review system. In
this chapter, proposals for improving the curregrgtam will be put forward, on the basis of
the analysis of those possible standards set by WAREC, EU and UNCITRAL and the
consideration of specific features of China.

The last chapter, chapter 13, will highlight prabte existed in the current Chinese
supplier review system and proposals for improveroéthe current system.

It will be argued that there are a number of impatrdeficiencies in the current Chinese
system, which both hamper the effectiveness objiséem and impose unnecessary costs and

also fall short of the international standards Whapply, or may soon apply, to China. In



particular, there is uncertainty over the forumreview, the whole dispute resolution process
can be quite lengthy and the available remediemaffective.

To resolve these problems in a manner that buitdghe foundations of the current
system and offers a realistic chance of realisattas proposed to provide a unified supplier
review system to all complaints regarding governimemocurement process, improve the
current sequential tiered review system, revisecthieent provisions on standing and the time
limit for initiation, offer more detailed and cleanles on available remedies and delete
unreasonable sanctions on the complaining supplieese reforms, which can make the
Chinese supplier review system more effective,lwdp China in its efforts to move forwards

towards a truly modern and effective procuremeatesy.
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Chapter 2 Supplier review in gover nment procurement

1. Introduction

A system of supplier reviewrefers to a system under which a supplier hasighe to seek
review of the procuring entity’s decisions by résw to competent review bodies to obtain
redress or relief, when it considers the procuentgty’s activities in the award process are
inconsistent with relevant procurement rules. Téent “supplier” used here refers to any
individual or firm who has participated in any typkEgovernmenprocurement procedure —
procurement of goods, services or works - or wheksdo participate but is prevented from
doing so due to the procuring entity’s decisione Hupplier review system discussed here
covers remedies given through any channel, inctudaview by the procuring entity itself
and review by an external administrative body ardicjal review.

As introduced in chapter 1, since procuring erditimay not strictly follow the
procurement rules and thus make improper decisiansupplier review system is often
thought to be needed to ensure compliance withules. It can ensure compliance by, first,
deterring violation and, second, correcting illegadcurement practice.

Regarding the first aspect, a supplier review sgstan encourage procuring entities to
adhere to the procurement rules, to avoid posgitgeests from suppliers. This is especially
so when strong remedies are provided. For exangglegxplained further in chapter 6, a

damages remedy is one of the effective remedieabl@ato the aggrieved supplier in many

states It may be set at a high level — including compénsaof lost profits —, which would

1 Itis also called “challenge procedures” (in theAGof the WTO), “review procedures” (in UNCITRAL Mode
Law on Procurement) or “bid protest” proceduresgtlii|m United States).

2 gSee further Arrowsmith, S., Linarelli, J. and Vsak, .D.Regulating Public Procurement: National and
International Perspective@he Hague: Kluwer Law International, 2000) , pp®8D3 and Arrowsmith, SThe law
of public and utilities procuremen2™ ed) (London: Sweet & Maxwell, 2005) pp1421-1439.
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exercise pressure on procuring entities and madm timore cautious in complying with their
legal obligations, since they fear potential sutiséhclaims®

In addition, the existence of the supplier revigtem has an important influence on
government procurement officers by deterring thesmfengaging in illegal activities; as, at
least, their careers such as the possibility ofmmtion might be seriously affected by
suppliers’ complaints, as further discussed in Bldreover, the procurement officials may be
more solicitous of a supplier having a reputatisragorotester; this would further strengthen
the deterrent effect of a supplier review sysfefthis deterrent effect has been indicated by a
survey conducted in 1991 among procurement officérshe Department of Supply and
Services of Canada.This survey examined “the extent to which the texise of an
independent bid-protest tribunal influences theiocprement decisions” and found the
existence of the bid-protest tribunal did have aegal deterrent effect on procurement
officers®

Regarding the second aspect, legal remedies alailalthe supplier review system can
be used to correct unlawful procurement decisions r@store normal procurement process
and compensate the aggrieved supplier’s loss otations have been made. This would be
helpful for protecting the suppliers’ interest ath@ public interest behind the procurement
rules which is inevitably affected by the violatiohrules.

This chapter considers the supplier review systeriné context of the enforcement of
government procurement rules. The ensuing sectaliomtes advantages and disadvantages

of a supplier review system as a means of achiethey objectives of government

3 See Fernandez Martin, J. Mhe EU Public Procurement Rules: A Critical Analy€&ford: Clarendon Press,
1996), p213.

4 See Marshall, R., Meurer, M.J. and Richard, JFhe'private attorney general meets public conteaet
Procurement oversight by protest” (1991)raffstral L. Revpl at p24, footnote 77.

5 See Reich, A., “On Procurement, Protectionism amteBt: A survey among Canadian procurement officers
(1994) Vol. 23, No.Xanadian Business Law Jourral07.

® Ibid, pp117-118.
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procurement policy. Then, other methods for enfaciprocurement rules are briefly
introduced to depict a full picture of the enforeerhof government procurement rules and set
the supplier review in the context of the overatusture for enforcing procurement rules.

Finally, section 4 concludes.

2. Advantages and disadvantages of a supplier review system in achieving the

obj ectives of gover nment procurement policy

2.1 Advantages of a supplier review system

The advantages of a supplier review system as asnaaaccomplishing the objectives of
government procurement policy are first analysedlisgussing how this system achieves the
enforcement of the procurement rules well émein by considering how the system is also
valuable in securing suppliers’ confidence in thecprement system.

2.1.1 The value of supplier review in achieving enfement

A supplier review system can be a good way of airigrthe procurement rules through its
deterrent and redress effect, because of the foiptwo reasons:

First, the supplier concerned has the strongestnine to monitor the government
procurement process. To be chosen as the winninglist of a procurement contract, many
suppliers interested in the competition will hawseebmpete in the procurement process. If this
process could not be properly conducted, some mupphould be unfairly treated and thus
suffer losses. For example, if the procuring erttyes into account a factor not indicated to
suppliers in advance as required by law, such tes-sdile service, in evaluating bids, those
suppliers not mentioning after-sale service inrthés would lose their opportunities to win
the contract and make profits. In addition, theylslcalso lose an opportunity to accumulate
experience and reputation in the market that might valuable for future contract

opportunitieslt is clear that the operation of the procuremeawntcess is often closely
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related to some suppliers’ interests. Thus, theyehthe strongest incentive to
supervise whether the actions of procuring entit@sply with the law for protecting
their interests.

Next, the supplier concerned is able to detectdiresiin a timely manner. “Bidders are
better placed than anyone else to know a breaalrrect” Indeed, suppliers, as participants,
are directly involved in the procurement procesg ey are thus more likely to be timely
aware of violations occurred. In many cases, thmplger concerned is possibly the first one
who can detect the infringement. For instanceyéf golicitation documents state to award the
contract to the bidder with the lowest bid prides tidder is able to immediately aware of the
breach if another bidder is announced as the wiifiites present at the opening of tenders. In
contrast, other agencies or individuals who mayestipe the procurement process, such as
the audit department and the public, are all oatsidThey may detect breaches of law only
long after they occur, as further discussed in 3.2.

Consequently, “the very availability of challeng®gedures to those with the strongest
motivation to enforce the rules and the best opaies to spot breaches increases the risk of
non-compliance for procuring entities and thus ioves deterrence®” Also, remedies
available in the supplier review system to thesey \gositive supervisors can ensure the
enforcement of rules by correcting violations ia #hvent of occurrence, as analysed earlier.
2.1.2 Advantages of a supplier review as a meansi$uring suppliers’ confidence in
government procurement.

A particular advantage of a supplier review sysesma way of enforcing the procurement
rules is that this system can build suppliers’ a#rice in procurement. The participation of

suppliers in the procurement process is vital figr achievement of government procurement

7 See Pachnou, DThe effectiveness of bidder remedies for enforting=C public Procurement rules: a case
study of the public works section in the Unitedgdiom and GreecBhD thesis (Nottingham University, 2003),
p64.

8 Arrowsmith, S.Government Procurement in the WT{@he Hague: Kluwer Law International, 2003), p402
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objectives; without this there will not be suffiotecompetition and best value for money, in
particular, cannot be achieved. Whether suppliarsactively participate in the procurement
process depends on whether they have confidenie Tieir confidence derives from the
enactment of a set of sound procurement rules badexistence of effective enforcement
mechanisms; in particular, a supplier review syst®hwviously, if a supplier is unable to seek
review and obtain redress when it is unfairly teeaih the procurement process, it may lose
confidence in procurement, and thus may be unwillinparticipate in future competitions.

An effective mechanism for hearing suppliers’ coanps can improve their confidence
in the procurement system and attract them togpaatie in the procurement competition, as it
would not only deter the occurrence of breachesaladt provide an avenue for the affected
supplier to protect its interest once it has beguréd. A survey of suppliers by the American
Bar Association in 1989 showed that “a large mgjoof respondents said they believed the
existence of the Board protest forum provides erdemt to improper or illegal agency
activities.” With such a belief, suppliers are more likely tartipate in procurement
competitions.

A review system by suppliers themselves is paritylvaluable for ensuring suppliers’
confidence in the procurement system since theofighis system is under the control of
suppliers, as elaborated below.

First, the dissatisfied supplier itself can decideether and when to use its right to seek
review. The supplier can determine itself to takeaetion directly against the procuring entity,
if it believes that the procuring entity has infféd the relevant rules and harmed its interest,
regardless of whether the violation is serious ot. Mhis is quite different from other
enforcement mechanisms discussed in section 3, &the intergovernmental enforcement

mechanisms, under which the decision to take pobogs is very largely outside the control

% This is taken from Marshall, R., Meurer, M.J., &idhard, J-F., “Curbing Agency Problems in the Prement
Process by Protest Oversight” (1994) 25(2) SunmR#&XD Journal of Economig97 at p300.
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of the supplier.

With a supplier review mechanism, the supplier also decide when to start
proceedings; thus it is able to file a complainicily and so secure timely correction of the
breach. For example, if a supplier brings a compliaefore the procuring entity as soon as it
finds specifications are defective, the procuringjte at this early stage of the procurement,
may be quite willing to correct it by simply delsdi or correcting those inappropriate
requirements. Consequently, the supplier can fyaatie in the competition and thus maintain
its confidence in the procurement system.

Next, the supplier can decide whether to withdraes ¢complaint or resolve it through
negotiation with the procuring entity after initra a complaint. However, it is impossible for
the supplier to do so when other enforcement mashsnare employed. For instance, the
European Commission may bring proceedings agaiieraber State before the ECJ, if an
institution of this Member State were complained thg supplier to have infringed the
relevant European procurement rufdsdowever, once the procedure has been initiated, it
cannot be stopped by the supplier. This meansiinjmssible for the supplier to reach an
agreement with the procuring entity, which may Wnié in certain circumstances, as
discussed in 2.2.3. Pachnou’s research shows,eirlJ&, one “basic reason for firms not
soliciting the intervention of the Commission iaththey are nervous losing control over
their case.”™
2.2 Problemsthat may affect or result from supplier review
There are, however, some possible problems ocdiffes that may affect supplier review or
may result from this system. The following problemsed to be considered in deciding
whether to establish a supplier review system aallimg provisions if it is decided to have

such a system.

10 See Arrowsmith, fn.2 above, pp1444-1445.
11 pachnou, D., “Factors influencing Bidders’ recoursthe European Commission to enforce EC Procurement
Law”, (2005) 2P.P.L.Rp91 at p97.
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2.2.1 Arreluctance to use legal remedies

Suppliers may sometimes be reluctant to use thelisupeview mechanism, mainly because
of the following reasons.

2.2.1.1 Fear of retaliation

As Arrowsmith points out, “however effective thessym, firms that are genuine competitors
for contracts may be reluctant to use it for geauieasons for fear of being unfavourably
treated in the procedure in dispute, or in futwwara procedurest® Indeed, the first concern
of the supplier may be fear of retaliation. Thiolgem has been discussed by many
academics and practition&tswho consider that suppliers are reluctant to “Hiee hand that
feeds” by taking the procuring entity to cotirtSuppliers may worry about that they will be
being blacklisted by the procuring entity and sujosmtly lose the future contract
opportunities if they challenge against the pramyrentity; and even if they can win and be
awarded the contract, the procuring entity woultibéeately make things difficult for them
during performance.

Research findings have proved that their worries m@ot ill-founded. An important
research in this respect is Pachnou’s empirica¢arefi examining the factors influencing
bidders’ use of remedies to enforce the EC procergrrules® By analysing empirical data
collected through interviewing both bidders andcpring entities involved in public works
contracts awards governed by the EC law, and thg#l advisers, in the UK and Greece, the
author found that fear of being blacklisted or lratad is the third most significant deterrent
factor to litigation in both staté8.Five interviewed British authorities (out of 1@)dicated

that they would try to exclude firms that have stiggin or other authorities, as they believe

12 see Arrowsmith, fn.2 above, p1435.

13 see Brown, A., “Effectiveness of Remedies at Nafieeael in the Field of Public Procurement” (1998)
P.P.L.R.p89 at p93; Arrowsmithet al, fn.2 above, p760 and Braun, P., “Strict Complianaesus Commercial
Reality: The Practical Application of EC Public Proement Law to the UK’s Private Finance Initiati@003)
Vol. 9 No.5E.L.J.p575 at p590.

14 See Brown, ibid; Fernandez Martin , fn.3 above 2p21

15 pachnou, fn.7 above.

18 |bid, p318 and p384; Pachnou, D., “Bidder’s usenethanisms to enforce EC procurement law”, (2005) 5
P.P.L.R.p256 at pp258-259.
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those firms are litigation prone and likely to causouble!’” Three Greek interviewees
mentioned that some procuring entities even infarswppliers that they had been blacklisted
to prevent them from bidding in the futdfelt should be noted that this research is limited t
the above two EU Member States; to what extent ttiiatfactor influences bidder’s use of
legal remedies in other States may vary greatlis 'Ehdependent upon various factors, such
as the existence of the sound procurement rulesavhilability of trained and responsible
procurement officials.

More seriously, it is even allowed in some problemaational procurement legislation
to blacklist a complaining supplier under certaircumstances’ No doubt, this will, to a
great extent, discourage the supplier from seet@ngedies.
2.2.1.2 Procedural difficulties
Another key consideration affecting suppliers’ iagjness to use legal remedies concerns
procedural difficulties. Suppliers may not be wiglito take an action against the procuring
entity if they do not think they have good prospettwinning, especially because of the
adverse consequences of challenges, such askiud retaliation.

To win a case and obtain remedies, the complaisugplier needs to first prove that the
procuring entity has violated the rules. Howevdthaugh suppliers are best placed to
supervise the procurement process, it is stilliaiff for them to prove some breaches, for
example, to prove that the procuring entity hasbeetivated by unlawful considerations in
making a discretionary decision, such as an assessof a supplier's qualificatiofl. Next,
the complaining supplier may experience some praegdlifficulties while seeking certain
legal remedies. For example, to claim damageg, s supplier may be required to prove it

would have won the contract if there were no breiackhe procurement process. This is

17 pachnou, fn.7 above, p298.

18 |bid, p356.

19 This is the case in China, which will be furthésalissed in chapter 11.
20 gsee Arrowsmithet al, fn.2 above, p760.
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difficult for the supplier, especially when the estion criteria of the winner are
comprehensive, as further explained in chapteoedimes, it is even impossible to prove it
has a chance to win the contract, for exampleh@ dase that a procuring entity fails to
advertise the contratt.

Because of these procedural difficulties, the chawfcwinning the case for the supplier
may be low, which can discourage it from litigatidfachnou’s research indicates that this
problem is the first deterrent factor to litigationGreece and; and in the UK, it is the second
important disincentive for biddefs.
2.2.1.3 Absence of sufficient incentives
For suppliers, whether they can benefit from a dampis a crucial element in mot cases
while deciding whether to challenge the procurimgite As Ferndndez Martin points out,
“[iIn economic terms, it is not an efficient deasifor an undertaking which acts according to
commercial principles to bring an action unless dlientual remedies available compensate
the risk of, first, not winning the contract ancceed, being blacklisted® However, it is
difficult for the supplier to obtain a remedy thedmpensates for this, because of the
procedural difficulties mentioned above, or limiteaimpensation explained further in chapter
6. Thus, the supplier may think that it would beyvdifficult or even impossible to be given
satisfactory compensation and thus have no incetdigeek review.
2.2.1.4 Legal costs
It is inevitable that expenses will be incurredpibceedings against the procuring entity are
initiated. This is often paid in advance by the ptainant and might be ultimately undertaken
by the losing side of the case. Because the fdgtsocurement and the law involved can be

complicated (for example, the procurement for éhhigchnical equipment can be relatively

21 See Leffler, H., “Damages Liability for Breach oEEFProcurement Law: Governing Principles and Pralctica
Solutions” (2003) £.P.L.Rp151 at p166.

22 pachnou, fn.16 above, pp258-259.

2 Fernandez Martin, fn.3 aboyg212.
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complex) and some adverse outcomes discussed abayebe caused by a complaint,
suppliers usually need to seek legal advice fropedxlawyers before deciding to take an
action. However, lawyer’s fee in many states isesgive®* which is a heavy burden for the
complaining supplier, in particular for small supps. As explained earlier, in most cases, the
prospect of the case or the amount of damagefisudifto predict before the case is handled,;
thus the supplier knows that costs may be incutvatirelief is beset with uncertainty. Under
such circumstances, suppliers are likely more &tesito bring actions. Pachnou’s research
indicates that the most important cause of litmatvoidance in the UK lies in the very high
level of legal costs, whereas low legal costs agamed as the main factor encouraging
bidders to litigate in Greece. Thus, whether tlgalleosts are affordable for suppliers seems
to be a major factor discouraging suppliers fraigditing?®

2.2.2 Overdeterrence

The second problem that may be caused by supghéew is overdeterrence. As discussed
earlier, the existence of the supplier review systan deter procuring entities from infringing
the procurement rules. However, fear of legal actioay lead to “over compliance” —
procuring entities use a cautious approach toviollee procurement rules — to avoid being
protested. This would result in bureaucratic proced which affects not only efficient
procurement but also suppliers’ inter&siThis can be illustrated by a research on theaaffic

of the protest oversight in deterring and corrartiecisions by procurement officials to run
sole-source when it is consistent with the purpo$ethe governmert’ This research
indicates that the procurement officials “may respdo the threat of protest by choosing a
competitive procurement in the first place” andstimay change appropriate sole sourcing to

an inappropriate competitive procurement metfiotl.such situation happened, the procuring

2 sSee Pachnou, fn. 7 above, pp152-156.

% See Pachnou, fn.16 above, pp257-258.

%6 gSee European Commission, The Single Market Rev&auu:series IlI: Dismantling of Barriers; Volume 2,
Public Procurement (1997) p147.

27 see Marshallet al, fn.9 above, pp297-317.

% |bid, p314.
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entity would have to spend more time and more memagt costs to evaluate bidders and
select the suitable bidder.
2.2.3 Inappropriate compromise
The next problem concerns an inappropriate settiertteat may be reached between the
procuring entity and the complaining supplier. Bessa of the threat of legal action, both the
procuring entities who have really violated thequm@ment rules and those that have acted
properly may choose to negotiate with the suppbeavoid further litigation, although with
different motivations. The former group’s purposeay be to avoid the exposure of their
irregularity to the public, to avoid remedies, teo@ further legal fees, or to keep their
unlawful decisions for their sectional intereststioe personal interest of the procurement
officials involved. The latter’s main aims may lie avoiding delay to the procurement
process and further protest costs caused by legi@nd® To persuade the complainant to
drop its claim, the procuring entity may agree @ award a future contract to the
complainant® or (ii) to pay an amount of cash to that bidtear (iii) to amend the terms
and conditions of the contract that the bidderusantly performing so as to compensate its
loss by giving it more benefits in the current cant®

Meanwhile, the complainant may be also quite wgllio reach such an agreement, since
it can benefit from this settlement. In additionthe aforesaid benefits, the supplier can also
save legal costs for further litigation and avdi@ wuncertainty of the outcome of the trial.
Further, it is helpful for the supplier to maintgjaod relationship with the procuring entity.

These inappropriate compromises can benefit thepl@ining supplier only; the
objectives of compliance that the remedies systwhscannot be accomplished through such

a settlement® Other suppliers will be treated unfairly no matterich form of compromise

2 pid.

See Pachnou, fn.7 above, p402.

31 See Marshallet al, fn.9 above, p298.
32 |bid, p300, footnote 11.

See Arrowsmith, fn.2 above, p1435.
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noted above is made. Also, the public interest dlprejudiced, as this kind of settlement
“may constitute a form of collusion by the litiganat the expense of the publié.’More
seriously, when a promise of reserving a futuretremt is made to the complainant as an
exchange of dropping claims, the prejudice to prement is not limited to the current
contract awards in which violation will be remainkdt will occur in the future contract
award process.
2.2.4 Disruption to the procurement process.
Another potential problem that may be caused from the seipptview system is disruption
to the procurement process. First, some supplieny mitiate speculative or frivolous
complaints. One reason is there always are somertaitties or vagueness in the
procurement legislation, and how to adopt certaiovigions into practice may be unclear
with the development of the procurement practich. is possible that the review body’s
further explanation can benefit the complainantother reason is because an inappropriate
settlement between the procuring entity and theptamant may be reached, as discussed
above, some suppliers may initiate speculativgditon or frivolous complaints for obtaining
those possible benefits. These actions are moedy Itk be brought in states in which legal
costs are not expensive, such as in Greece, asatadi by Pachnou’s resear¢hSuch a
challenge may disrupt the procurement process ansecdelay and protest costs, harming the
public interest.

Next, even if a complaint is lodged on the basisaofactual violation and it is not
frivolous, the use of a certain form of remedy nadégo lead to disruption to the procurement
process. For example, as further explained in enajtsuspension is a very effective remedy

for protecting the aggrieved supplier’s interesiwhver, the use of this remedy may cause

34 See Marshallet al, fn.9 above, p307.

3% See Pachnou, fn.16 above, pp262-263.

36 See Braun, fn.13 above.

37 pachnou, fn.7 above, p397 and pp339-340.

22



disruption to the procurement process, since tbeypsement process has to be suspended for
a period of time. Inevitably, it will result in dgl and inconvenience to the public; and
adversely affects other suppliéfs.

2.2.5 The cost of damages

The last potential problem that may be caused &tipplier review system concerns the cost
of damages. The award of damages, especially gesmielmmages including compensation of
lost profits, to the aggrieved supplier has effadtprotecting the supplier’s interest and of
deterring procuring entities from infringing proeunent rules. However, “damages would be
imposed on public authorities acting in the puldfiterest” and they are “drawn from the
public treasury® Awarding damages may take money away from theupemsent system;
consequently, it may reduce the amount of monely d¢ha be spent on the procurement of
better goods or on the improvement of the procurgregstem as a whole, such as training
procurement officials. This side effect can be tewhen damages are set at a high level.

2.3 Taking account of the aforesaid problemsin designing a supplier review system

Whether some of potential problems mentioned albaweactually happen in practice depends
on the nature of remedies given and some of thenbbeaemoved or reduced to certain extent
by a well-designed system. How this may be dortariefly noted below; further discussion
will be made later in chapters 4-6 and 12.

As analysed earlier, suppliers’ reluctance to sue ipossible problem. However, as
Brown argues: “suppliers are not inherently relotta stand up for their rights: they would
be willing to do so if they believe that there veaseasonable prospect of establishing that the
awarding authority had committed an infringementl aif deriving some effect form of
redress® It would often encourage the aggrieved suppliecltm for damages, if the

procuring entity is required to prove that the ctammant would be unsuccessful in

%8 See Arrowsmithet al fn.2 above, p774.
% See Fernandez Martin, fn.3 above, pp214-215.
40 Brown, fn.13 above, pp93-94.
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competition for the contraél. Also, to clearly support the grant of lost profis the
successful complainant and provide some guidest®rcalculation could be useful for
reducing suppliers’ reluctance to challenge. Bo#iorms may, however, increase the
problems of the financial burden of damages. Thasein turn be controlled, however, to a
certain extent by providing for some conditionsdamages, such as requiring the claimant to
show it has a real chance to win the contract e rtbrmal case as further considered in
chapter 6.

The inappropriate compromises noted above mighieteced, if they are supervised by
the review body. A requirement of prior approvalyntee helpful for regulating the settlement
between the procuring entity and the complainarsvimid the harm to the public interest and
other suppliers’ interesf8. However, it is, of course, possible that some stmmpromises
might then simply be driven underground.

The possible disruption to the procurement proogsg be minimised by certain features
of the supplier review system, such as rapid decisiaking further discussed in chapter 5.
As explained above, the grant of suspension magr de¢ completion of the procurement. To
clearly provide the maximum period of suspensioth @her conditions for suspension will be
useful for controlling the adoption of this remeatyd thus reducing the possible disruption to
the procurement process, as further explainedaptei 6.

The problem of overdeterrence might be reducednoesextent by training procurement
officers to improve their competence in making pireenent decisions. However, it may still
be difficult for them to resist a cautious approéde system itself is highly focus on legal
compliance, and not much on results, and thatishés issue that may need to be addressed
through radical reforms to the culture of a systefrwhich training is just one part, to ensure

a balance approach.

41 See Pachnou, fn.11 above, pp84-88.
42 See Marshallet al, fn.9 above, p314.
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Clearly, to establish a good review system, a Stete want to carefully take all
problems mentioned above into account to desigrsizim that will address these problems as
far as possible. How to do this will be considef@dher in this thesis. Nevertheless, before
discussing that, it should be noted here that tipeskelems will always remain factors to a

certain degree no matter how well a particular Sappeview system is designed.

3. Other methodsfor enforcing government procurement rules

A supplier review system can be a principal lanwoecément mechanism but not the only way
to enforce government procurement rules; other reafoent mechanisms are sometimes
appropriate. In particular, the following three ianisms also can be employed to promote
the implementation of procurement rules. Beforeculising these three mechanisms, one
point needs to be pointed out is, although theseham@sms have their own merits and might
be relevant to China, this thesis will not analifsem in detail, as the focus of this research is
supplier review.

3.1 Criminal, administrative and disciplinary sanctions

3.1.1 The reasons why sanctions may be considereztessary for implementing
procurement rules

The enforcement of procurement rules largely depemd whether the procuring entities,
which occupy the leading position in the procuretanocess, strictly observe the relevant
legal rules. Since concrete procurement activaiiesconducted by the procurement officers,
their performances are of crucial importance far tmplementation of procurement rules.
These procurement officials may make inappropdaigsions due to intention or negligence.
If a procuring officer knew that he was acting cant to the established procurement rules
and nonetheless still went on to commit a breachattivity is regarded for the purpose of

this analysis as an intentional action. Negligemeans here that a procurement officer had no
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knowledge or misunderstood whether the act wasaduolar it was caused by carelessn&ss.
This situation is more likely to happen when thkevant provisions, such as the conditions
for using alternative procurement methods, are eamclwhich is usual in procurement
legislation. Sanctions imposed on wrongdoers resp@nfor wilful breaches are often more
stringent than those for negligence.

Clearly, violations by procurement officials, whethcaused by a deliberate illegality,
negligence or mistake, may harm some suppliemst@sts and the public interest.
3.1.2. Sanctions and their application
To regulate the performance of procuring entitied procurement officers, many countries
provide that some disciplinary, administrative werm criminal sanctions will be imposed on
them if they violate the procurement rules. Didoigty sanctions such as a warning, loss of
increments, demotion or dismissal can be used linfoams of misconduct made by
procurement officials. Administrative sanctionstsas a court’s order requiring repayment of
a certain amount of money may be imposed on thsoperesponsible for making the
wrongful decision. When criminal offences, suchbaery, are involved, the procurement
officers concerned will be subjected to criminaiations®

In addition, administrative sanctions, usually fin&l in nature, can be used to penalise
the procuring entity infringing the law.
3.1.3. The role of sanctions
One obvious advantage of this enforcement mechaisishat these sanctions have deterrent
effect. This can ensure compliance with the praoerg rules by deterrence, rather than
correction. Since there is a risk of being saneiibnprocurement officials and procuring

entities may not only be deterred from willful \atibn of the procurement rules but also take

43 There are different expressions on definitionmtg#ntion and negligence in different areas of (auch as tort
law and the criminal law) and also in differentdégystems. See further Deakin, S., Johnston, & Markesinis,
B, (5" ed.)Markesinis and Deakin’s Tort Lag@xford: Oxford University Press, 2003) p20.

44 See Arrowsmithet al, fn.2 abovepp823-824.
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greater care to avoid inadvertent mistakes, whkamnetions apply to negligent or accidental
violations? Also, the imposition of sanctions on those vialat@an deter not only the
violators’ recurrence but also others from violaticand assure suppliers that improper
procurement activities will not be tolerat&dwhich may maintain suppliers’ confidence in
procurement competition.

3.1.4 The limitations of this enforcement mechanism

The main shortcoming of this enforcement mechatgsthat sanctionper sedo not have the
effect of requiring the procuring entity to corretie wrongful decision and re-run the
procurement process. Also, the aforesaid sanctimassometimes considered only when
culpable violations are concerned, because theiralntaw in principle should be used
against substantial wrongs, rather than non-seximaags, and in any event to criminalise the
non-serious is not appropridte This implies, as far as violations occurred in phecurement
process are concerned, some of them (such asdeeseed as non-serious violations) might
not be dealt with. Finally, if sanctions are venycs — say, non-culpable behaviour (e.g. minor
irregularities caused by merely negligence) is alsbjected to severe sanction, some able
people with good procurement knowledge may be detdrom being procurement officials.
3.2. Review by external enforcement authorities

In addition to providing suppliers with rights topervise the enforcement of the procurement
rules, many countries also empower some kinds tfreal government bodies independent
from those directly responsible for the procuremsuath as a specialised procurement office,
to oversee procurement activity to enhance comgdiavith the procurement rulés.

3.2.1 The reasons for empowering external auth@gito monitor procurement activities

Firstly, as analysed in 2.2.1, suppliers may bectaht to initiate proceedings because of the

4 See Allen, R.L., “Integrity: Maintaining A Level &fing Field” (2002) 2.P.L.Rp111 at p113.
46 |
Ibid.
47 See Ashworth, A., “Is The Criminal Law A Lost Cau$2000) 116.aw Quarterly Revieyp225 at p244.
48 See Arrowsmithet al, fn.2 above, p825,
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reasons explained earlier. Secondly, sometimeglisup may have no reason to sue, since the
interests harmed by the procuring entity’s violatanly concern the public. For example, the
procuring entity may use a competitive but inappaip procurement method for a specific
procurement, which may lead to waste procuremestscand unnecessary delay. Thirdly,
providing for review procedures for aggrieved sigiglis essentially a re-active approach to
enhance of the enforcement of procurement rules.cBdain types of violations, such as
failure to advertise contracts, they can be betedected by proactive review conducted by
certain external authorities.

3.2.2. Functions of external enforcement authorige

To ensure the application of government procuremdss, certain types of functions may be
given to external enforcement authorities. An exdébody may be authorised to perform one
or more of the following functions: i) proactive view, such as the examination of
specifications before they are disclosed to supplt® detect violation; ii) approval of certain
decisions, such as the use of alternative procuremeethods, to avoid violation; iii)
providing training to procurement officials and ethpersons concerned to improve their
capabilities to conduct procurement proceduresgatgpiv) advising on the application of the
procurement rules, for example, in terms of guigano improve procurement practice as a
whole, and providing advice in response to speaitigations to help officers or suppliers to
conduct the particular procurement properly; v) dsipg sanctions or remedies, based on the
violation discovered through proactive review amnfr suppliers’ complaints; and vi) bringing
cases before the competent courts on the basisiabditions found through its own
investigation or suppliers’ complaint8. Where the authority can, based on suppliers’
complaints, perform either the fifth or the lashdtion, it will be considered further in the
main part of this thesis, as it is one of the reMmdies dealing with suppliers’ complaints.

Bodies that are authorised to supervise governiperdurement to ensure compliance

49 gee further ibid, pp825-829.
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have been established in many states and theyrpetfovarying degrees all the functions set
out above® For example, a specialised Public Procurement®ffias established in Poland
and Estoniar

In addition, an audit department or some other fofraudit organisation exists in many
states to supervise the government procurementraysis a whole. The review of
procurements by an audit organisation often comet®only legality but also efficiency of the
procurement contracts. For instance, in the US,e@tnAccounting Office (GAO) is
responsible for auditing government procuremernviéies to ensure economy and efficiency
of the procurement and its legalifyThe GAO is also a forum of settlement of bid pstte
from suppliers?

3.2.3 Advantages of enforcing procurement rulesthis mechanism

Firstly, certain violations can be prevented by dlersight of an external authority. As noted
above, an external body may be tasked to exammedirectness of announcements to be
published and give approval on such matters onchimce of procurement method for a
specific contract. This implies those irregulastiean be found before they are disclosed to
suppliers and thus the actual occurrence of throsgularities can be prevented.

Secondly, in certain aspects, this enforcement amshm can provide deterrent to
breaches. First, as already mentioned, an extauthbrity may perform proactive review to
detect violations. This is especially valuableiimding out about contracts not advertised at all.
It may have advantages over a system of suppliaptaonts in which such violations may be
impossible to be discovered. Also, such deterrffattewould work well especially when an
external body has authorities to take actions agairegularities detected on its own.

Thirdly, those external enforcement authorities supervisory authorities, rather than

%0 See Arrowsmith, fn.2 above, pp1439-1441; Arrowhiyét al ibid.

51 See further Carrier, P.J., “Analysis of Public Rieenent Authorities in Central European Countri@§o@) 3
P.P.L.R, p131.

52 See further Wittig, W.A., “A Framework for BalangiBusiness and Accountability within a Public
Procurement System: Approaches and practices afiited Practices” (2001) BP.L.R.p139 at p156

53 See further Lees, F.J., “Resolving Differencestdits and Disputes” (2002)P2P.L.R.p138.
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participants or possible competitors of procurenzamitracts; thus it is impossible for them to
reach an improper negotiated agreement mentionédreaith the defaulting procuring entity.
Also, they generally have no incentive to lodgecspegive or frivolous complaints, and thus
there will be less disruption caused by this erdorent mechanism.

Finally, the functions of an external authority aiinat improving the procurement
system as a whole, such as providing training alvisang on the application of rules, can be
very helpful for improving procurement officialsapability to correctly conduct procurement.
This would be very useful for reducing the occuceenf overdeterrence, which is more likely
to happen in the supplier review system, as andliys@.2.2. Consequently, it will benefit the
enforcement of procurement rules.

3.2.4 Disadvantages of enforcing procurement rulgsthis mechanism

Compared with supplier review, however, in genettais enforcement mechanism has less
deterrent power in certain aspects, although it e greater deterrent effect in relation to
some aspects, e.g. failure to advertise. One irapbreason is that, unlike suppliers, external
enforcement authorities and their staff such astensdworks for the government; thus they
have no strong motivation to monitor the procurehpeaceedings. Moreover, as outsiders of
the procurement proceedings, the external enfonceraathorities are in disadvantaged
position to detect breaches; thus in most casés difficult for them to discover breaches in

time>*

Also, given the range of activities and number oflies involved in the procurement
process, it is impossible for external enforcenmuthorities to monitor every procurement
process and detect every violation. This meanssihrae violations will not be reviewed.

Finally, although it is impossible to reach compieenbetween the aggrieved supplier
and the procuring entity when this enforcement raedm is used, a different kind of

improper agreement between certain officers ofragteauthorities and the procuring entity

54 See Marshallet al, fn.4 above, p30.
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might be reached, which will be detrimental to ithplementation of the procurement rules.
3.3 Intergovernmental dispute-settlement procedures

Apart from the legal remedies that can be usedftegted supplier at national level, under
some international procurement instruments, anr-ggernmental dispute settlement
mechanism has also been established to solve dispwuer the enforcement of international
procurement rules between member states. In thtoeetwo relatively well-developed such
mechanisms — the intergovernmental dispute settiemechanisms under the GPA and EU
law introduced below - will be used to illustratshsuch a mechanism can work.

To resolve disputes and secure compliance witfWR@ rules, a new integrated Dispute
Settlement Mechanism (DSM) was established in £89khis intergovernmental dispute
settlement mechanism, subject to certain speciaksrof the GPA, is applicable to GPA
matters’® Such a mechanism can be used to resolve dispete®dn the GPA Parties over
the adoption of general measures such as procuteles and individual procurement,
including cases of “one-off’ violations by procuginentities?” Similarly, there is an
intergovernmental dispute settlement mechanismablaiin the EU regime to ensure proper
application of the Community procurement ruleshe European Commission is empowered
to monitor and enforce the EU procurement rulebeaimalf of all member states. It can initiate
proceedings before the ECJ under the EC Treatyclart26 (ex Article 169); and,
proceedings can be brought by other member staer Article 227. This may have both a
deterrent and correction effect, and enhance ogytai
3.3.1 The main features of intergovernmental disptgettlement procedures

The main feature of this intergovernmental dismétlement mechanism is that the users of

%5 See further Hudec, R. Ethe new WTO dispute settlement procedure :an owvenfi¢he first three years
(Geneva : PSIO, 1998); Ortino, F. and Petersmarin,, Feds.)The WTO dispute settlement system, 1995-2003
(The Hague: Kluwer Law International, 2004).

56 gee further Arrowsmith, fn.8 above, chapter 14 andks cited in footnote 3 there.

57 bid, p373.

%8 See Arrowsmith, fn.2 above, pp1444-1464; Delsaux:The role of the Commission in enforcing public
procurement rules” (2004)RP.L.R.p130.

31



this mechanism are governments rather than affettegliers; and that the actions against the
Member State that has committed obligations sttpdl&n the international instruments, rather
than against the procuring entity breaching thesuTo settle a procurement dispute through
this mechanism may turn the case of “one-off” violas by the procuring entity into an
economic dispute between two States and may coestyguaffect economic transactions or
even relationship between the two countries. Thossible serious result may deter the
occurrence of breaches. Meanwhile, to solve pracerg disputes through this mechanism
might sometimes impose greater pressure on thadiffg procuring entity than complaints
initiated directly by suppliers. One reason istéf $tate does not take necessary measures to
comply with the ruling or judgment of the intergowmental dispute settlement body, the
complaining party — the government of the aggriesegplier — under the DSU Article 22.2,
may suspend concession towards the offending pattte State of the violat6t. In the EU,
the ECJ may impose lump-sum penalty payment ostite for non-complian®®. Thus, the
State may impose pressure on the procuring emtifprce it rectify any infringement. The
other reason is that disputes solved through tlEishanism often arouse extensive concern.
This might impel the offending procuring entity ¢orrect the unlawful decision. In addition,
since proceedings are initiated by the relevaneguwent or the European Commission in the
context of the EU regime, rather than the aggriesedplier, possible anonymity of the
complaining supplier is another advantbe.

Next, to settle procurement disputes through thiechmnism can avoid those
inappropriate compromises that may be reached ketwhe procuring entity and the
complaining supplier, since they are not the patidethe dispute.

Finally, it is common that Member States have diffé understandings of certain

%% See Arrowsmith, fn.8 above, pp375-379.

0 see Arrowsmith, fn.2 above, p1461.

51 However, sometimes, information on the complairdngplier may be leaked. See Pachnou, fn.11 alp®ge,
and p101.
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provisions of an international instrument, and tisisone reason why disputes are caused.
Rulings or judgments of the intergovernmental dispsettlement body can clarify the
relevant provision&?

3.3.2 The shortcomings of using this mechanism tdagce procurement rules

Firstly, the deterrent effect of this mechanismiodividual breaches is limited. The first
reason is that possibly only those disputes reggrgiarticularly serious infringements
occurring in major procurement contracts or casil imnportant influence, such as cases
concerning the clarification of specific procuremenles, can be settled through an
intergovernmental dispute settlement mechanisntessuch breaches more easily catch the
attention of the aggrieved supplier's governmerd aray be more seriously treated due to
their importance. (For example, under the new Eth&#es Directive introduced further in
chapter 3, the Commission may only deal vaériousinfringement of the EU procurement
rules®) This means those disputes without aforesaid festmay not be solved by this
mechanism. Lack of sufficient resource in intergoneental dispute settlement bodies to
handle every procurement dispute is also impoffaittis argued that some suppliers may
doubt that only the complaints of large and influgdnsuppliers could promote their
government or the European Commission to startegdiogs”

Secondly, it is a time consuming process to s@itteurement disputes through such
intergovernmental proceedings. As far as individuaaches are concerned, the aggrieved
supplier cannot initiate the proceedings on its joiivhas to persuade its government or the
European Commission in the context of the EU redionase this mechanism. Nevertheless,
the latter may take long time to decide whetherbtmmg proceedings, as they need to

investigate the facts and consider the importaffidheocase, the public interest involved and

52 See Arrowsmith, fn.8 above, p382.

8 See Article 3(1) of the Remedies Directive andaetB(1) of the Utilities Remedies Directive.

64 See Bedford, B., “Powers of the EC Commission” in ayrA and Bedford, B., (edsBublic Procurement in
Europe: Enforcement and Remediesndon, Butterworth, 1997), p23.

% See Pachnou, fn.11 above, p101.
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even political factors. For example, it is commbattthe European Commission needs more
than one year to decide whether to bring proceadigore the ECY. In addition, because
the award of procurement contracts covered by natenal instruments are possibly very
complex and the procedures for handling disputesutih the inter-government proceedings
are more complicated than purely domestic procesdiih may need long time for the dispute
settlement body to make a decision. Therefors,likely that the contract has been concluded
or even performed by the time of the resolutiontlod dispute, which means that the
correction of wrongful decisions might become ingbke. It should be pointed out that the
DSU provides shorter time limits for handling promment cases; however, the WTO dispute
settlement mechanism is generally not sufficiendlpid to affect the outcome of particular
procurement§’

Finally, although it is impossible to reach an ipegpriate compromise between the
procuring entity and the complaining supplier whikeis mechanism is employed, there may
be another kind of compromise reached between tatess in the context of such mechanism.
As already introduced, a dispute between the pioguntity and the affected supplier might
be upgraded to an economic or even political desjoattween two nations after it is brought
before the WTO Dispute Settlement Body. To avoicthsiserious consequences, the
complaining state may drop the case for variousaes, such as for the consideration of
political relations between two countri@sSuch a compromise, regardless of its contents,
would be detrimental to the enforcement of procwetmrules. Such a situation can be
avoided to some extent under the EU regime sineeCtbmmission, rather than individual
states, often acts in bring proceedings beforeEtbé. Nevertheless, sometimes, for example

when the case is sensitive, the Commission may tlregase as a consequence of political

% See Delsaux, fn.58 above, pp135-137.
57 See Arrowsmith, fn.8 above, p403.
58 |pid.
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bargaining between the relevant Member State®, ifne@ aggrieved supplier’s interest cannot
be effectively protected and the proper enforcenoémrocurement rules cannot be realised,

unless there are other effective ways, such apg@lisureview system, to deal with violations.

4. Conclusions

As Arrowsmith points out, “remedies for aggrievembpders can play a significant role in
ensuring compliance with legal rules on public preeent.®® This is because there are a
number of advantages in the supplier review systarar other possible enforcement
mechanisms, as revealed above, although othersthewveown advantages in enhancing the
enforcement of the procurement rules. Through vevig suppliers’ complaints, not only the
affected supplier’s interest but also the publiteiest behind the rules can be protected.
Although there are also disadvantages to suchtamyshese can be reduced to some extent
by a well designed system.

This thesis is based on the assumption that a isnppliew system has a useful
role to play in enforcing procurement rules in maggtems, and it is likely to do so in
China. The advantages of this system identifiedsal@e basic reasons to make this
assumption. The fact that most states and int@maltinstitutions have adopted this

system also supports the view that it is a valuaipem.

% See Arrowsmith, fn.2 above, p1435.
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Chapter 3 Modelsfor designing a supplier review system

1. Introduction

As introduced in chapter 1, the regulation of goweent procurement has become a concern
of several international organisations, including WTO, the EU, UNCITRAL and APEC. In
this thesis, the instruments adopted by these matons will be elaborated due to their
importance and influence in the field of governmprdcurement and / or their relevance to
China. These provisions regarding supplier reviaw provide different models for designing
a supplier review system, which would be very ukefthile considering options for
improving the Chinese supplier review systérhis chapter deals with the aforesaid models
but mainly focuses on explaining the backgrounth&oabove regimes. Thus, the context and
significances of each model are considered reyadgtio help to understand and evaluate the
specific provisions on the supplier review systemalgsed later in this thesis. The
introduction to each model follows the same stnecttirst, some basic information about the
model is given; then, the reasons for choosingét explained; finally, the basic rules on

supplier review of each model are briefly outlined.

2. UNCITRAL Model Law on Procurement
2.1 Overview of the Model Law
UNCITRAL published its Model Law on Procurement@bods, Construction and Services

together with a Guide to Enactment (GTE) in 189romoting international trade seems to

! The text of the Model Law is available at www. uraiorg. See further Arrowsmith, S., “Public Prosment:
An Appraisal of the UNCITRAL Model Law as a Globah8dard” (2004) vol.53,C.L.Q.p17; Wallace, D.,
“UNCITRAL Model Law on Procurement of Goods and Comstion” (1994) 1P.P.L RpCS2; Hunja, R.R., “The
UNCITRAL Model Law on Procurement of Goods, Constiarctand Services and its Impact on Procurement
Reform” in Arrowsmith, S., & Davies, A., (ed®ublic Procurement: Global Revolutighondon: Kluwer Law
International, 1998) p97; ITC, Elements of a Modeegal Framework for Public Procurement: the UNCITRAL
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be the Model Law's goal, considering that UNCITRAIImMs at removing obstacles to
international trade by promoting harmonisation andication of international trade law and
that the origin of the Model Law is as a traderimstent® However, the GTE mentions trade
later than efficiency and effectiveness as a sidogicaspect for the Model Lafvand in
practice the Model Law is often in fact perceivedcancerned simply with ensuring efficient
and effective procurement more generally.

2.1.1 Nature of the Model Law

As the denomination indicates, the Model Law is motegally binding and enforceable
international instrument; rather, it is only a tdatp available for national legislators for
reference while enacting or improving national pmeeent law. Thus, whether to use the
Model Law as the basis of their procurement letjstais totally decided by enacting States.
Further, the Model Law is flexible in the adoptiprocess. How to use the Model Law —
adopting all provisions verbatim or accepting omsrt of them and amending others
according to its peculiar circumstances — is aktemnined by the enacting Stit&he nature
of this instrument as a model is particularly cleginen the supplier review system is
concerned, as explained further in 2.3.

2.1.2 Main characteristics of the Model Law — fldsility and internationalism

The most important feature of the Model Law ifligxibility, which is needed for the success

Model Law on Procurement of Goods, Construction&evices (module from Modular Learning System on
International Purchasing and Supply Managemer®fdlic Sector); Myers, J. J., “The New UNCITRAL Mzd
Law on Procurement” (1994) Zublic Contract Law Journgh267; Beviglia-Zampetti, A., “The UNCITRAL
Model Law on Procurement of Goods, Constructions@emices” in Hoekman, B.M. and Mavroidis, P.C.,s(&d
Law and Policy in Public Purchasing: The WTO Agreetm Government Procureme(Tthe University of
Michigan Press, 1997), p273 and Dischendorfer,'he UNCITRAL Model Law on Procurement: How does it
reconcile the goal of total objectivity with theagtical requirement for some degree of subjectiiZp03) 2
P.P.L.Rp100.

2 See Arrowsmith, fn.1 above, p20 and p25.

3 See paras.4 and 5; also see Arrowsmith, fn.1 alp@de

4 See Myers, J.J., “Commentary on the UNCITRAL Modeklan Procurement” (1994) Juiaernational
Business Lawyqu253 at p253.
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of the Model Law. Without flexibility, the Model lva cannot reflect differences in regulatory
policy in different states with varied circumstascalissimilar nature of the market and
traditions and different policy objectives sougtand thus some states might be unwilling to
accept it. To ensure that the Model Law can be tediogs broadly as possible and thus play a
significant role in unifying and harmonising proearent law, the Model Law employs
flexible approaches while dealing with many issoegrocurement, as explained below.

Firstly, as already noted, the Model Law is nondiiig in its nature. An enacting State can
wholly accept the Model Law or partly adopt it aardend it to meet their needs.

Secondly, the availability of various options isiamportant aspect of its flexibility. The
Model Law offers options on many issues, such ammp for the coverage of procuring
entities, options for the use of procurement methods andomgtrelated to review
procedures, to enacting States so that they cae agghropriate choices to suit their particular
needs. For example, the Model Law provides for detya of procurement methods. It sets
forth all the basic procurement methods suitabtettie procurement of goods, construction
and services in the various circumstarfc&srst, for procurement of goods and construction,
the Model Law provides open tendering (as the npagturement methot)and other six
alternative procurement methd¥igo deal with different circumstances. Howevergaacting
State needs not to introduce all of the alterafivecurement methods into its national

legislation'’ For example, the GTE clarifies that an enacting State needs not torparate

5 See Arrowsmith, fn.1 above, p22.

5 Ibid, p21.

" See Article 2(b).

8 See further Arrowsmith, S. Linarelli, J. and Wed#aD.,Regulating Public Procurement: National and
International Perspective@he Hague: Kluwer Law International, 2000), clea8.

® See Article 18.

19 These include restricted tendering (Article 2@)p-stage tendering, request for proposals and citinpe
negotiation (Article 19), request for quotationst{éle 21) and single-source procurement (Artickg.2

11 See the footnote to the Model Law Article 18 anel GTE, para.15.
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all of the three alternative methods provided fomplex procurement - two-stage tendering,
request for proposals and competitive negotiatieninto its national law. Second, given
certain differences between the procurement of g@al construction and the procurement
of services, e.g. the particular importance ofgkil and expertise of the service provider, the
Model Law especially offers a separate “principatihod for procurement of service$”.
Such optional arrangements provide guidance foh I®iates wishing to select a strictly
regulated approach and States preferring a maeealibegime?

Thirdly, the Model Law is a framework law. Althougtintends to offer “all the essential
procedures and principles for conducting procurédmenoceedings in the various
circumstances encountered by procuring entitiesloés not itself set forth all necessary rules
for implementing those procedures in an enactirge$t For instance, whereas the Model
Law offers detailed rules on formal open tenderindpes not stipulate detailed provisions on
the use of other procurement methods. By offeringopen framework, the Model Law
intentionally leaves gaps to be filled by natiolegislators, on the consideration of different
circumstances at play in the enacting State.

Finally, absence of strict rules is one aspectexilility of the Model Law. To make the
Model Law easier to be adopted by enacting Statese Model Law provisions are not
stringent enough. For example, recognising thatreatting State may wish to exclude certain
kinds of procurement from coverage, the Model Lawti¢le 1(2)(a)) gives enacting States

the discretion to decide whether to include miitand security-related procurement into the

12 |bid.

13 See Articles 46, 48, 49 and 19; Myers, fn.4 abpp@54-255.
14 See Articles 37-45.

See further Arrowsmith, fn.1 above, p22.

16 See the GTE, para.12.

7 1bid.
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coverage, although it is generally suitable foutating this type of procuremetit.

Internationalism is another feature of the ModelvL@he Model Law is intended to be
used as the base of the enactment or improvemardtiminal procurement law. For national
procurement legislation, its prime objective isstcure value for money and efficiency in
procurement by providing appropriate proceduragsub regulate procurement activities; and
it usually does not pay much attention to markateas and international competitith.
However, as the very purpose of UNCITRAL is to padeninternational trade, many Model
Law provisions reflect multilateral features whigbually exist in a multilateral procurement
agreement rather than a national c8d&or example, Article 8 stipulates, subject to @iert
exceptions, all interested suppliers are permittegarticipate in procurement proceedings
without regard to nationality. Under Article 24etvitation to tender should be published, in
a language customarily used in international tradea publication of wide international
circulation.

The above two features are also reflected in pia@véson review, as explained further in
2.3.
2.1.3 Limitations of the Model Law
In theory, it is possible for UNCITRAL to prepareetbest possible text of the Model Law
which provides stringent rules to promote the ezaidon of its objectives. However, it is
difficult to do so in practice. Sometimes, an emacState may be unwilling to adopt them if
they are rigid without any possibility to be dertagh due to political or economic

considerations. For instance, from the perspediyeromoting international trade, it is often

18 |bid, remarks on Article 1, para.1.

19 See Westring, G., “Multilateral and unilateral gmoement regimes- To which camp does the UNCITRAId&lo
Law on procurement belong” (1994P#.L.R.p142 at p145.

20 |bid, p148.
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hoped to state in an international instrument whitit domestic preferené.For national
government, such a policy may, to certain extefiecathe accomplishment of value for
money due to the lack of the maximum competitioowelver, many States such as the United
States insist on inclusion of such a provisionational laws to favor domestic suppliéfsif

the Model Law insisted on ideal standards, suctprahibiting domestic preference, its
acceptability — the most concern of UNCITRAL - wodde affected and accordingly its role
in harmonising international trade law related covegynment procurement would be affected.
Thus, the drafters of the Model Law had to make mmmises on certain issues (for instance,
acknowledging domestic preference) by using flexdohd pragmatic approaches for its wider
acceptance.

As revealed above, flexibility can be easily fouindnany Model Law provisions. The
main advantage is that it can promote wider acoeptaf the Model Law. However, “this
approach may dilute the normative effect of the Bpghossibly leading to sub-optimal
choices” and “can limit the very standardizatioratttUNCITRAL seeks to promoté™
Similarly, pragmatic considerations in the Models.@n the one hand, are helpful for both
widening the adoption of the Model Law in practared ensuring that sub-optimal practices
are carried out in the least damaging Wayn the other hand, it may legitimise undesirable
practices”

Particularly, the above approaches are used tovd#akhose sensitive issues which are

2l gsee Reich, Alnternational Public Procurement Law: The Evolutiohinternational Regimes on Public
Purchasing(London: Kluwer Law International, 1999) chaptérand 2; Arrowsmith, SThe law of public and
utilities procuremen(2™.ed), (London: Sweet & Maxwell, 2005), chapter 19.

2 gee Reich, ibidp3.

2 see Arrowsmith, fn.1 above, p23.

24 For example, permitting domestic preference bgulaging it at the same time can ensure that disggtion on
the basis of nationality is applied in a transpareanner to minimise the negative influence torim¢ional trade.
% gee Arrowsmith, fn.1 above, p24.
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more difficult than others to reach balanced andelyi accepted provisions, such as allowing
the exclusion of defence procurement from the @py@mentioned above. Another example
concerns supplier review, as further consideretd3n
2.2 Reasonsfor studying the Model Law and choosing it asthe starting point
First, the Model Law is the product of the Unitedtidns, “which is therefore not relevant
solely to one or the other geographic region oell®f economic developmemt® The wide
involvement of numerous states of different typethie adoption of the Model Law makes it
possible to codify the common understanding thatgi®d for a sound government
procurement system and finally to establish a $etules widely recognised as minimum
essential procedures for the achievement of objstiof procurement polic¥. It is
commented that “[tthe Model Law illustrates the et of consensus existing in the
international community regarding ‘good practice®’ and “reflects an international norm
that has never heretofore been achieved in the dilgbrocurement®

Next, on the whole, the Model Law has been supdobe commentators and certain
international institutions. For example, Arrowsmittinks “[tlhe Model Law is considerable
achievement: not only does it offer sound solutidng it is well-drafted® Kovacs points
out that it provides suggestions for almost aluéssthat can arise during the operation of
government procurement; also, it pays sufficiemérdion to practical detaif. The Model

Law has also been accepted by international itistits, notably the World Bank, as further

% gee Sahaydachny, S.A. and Wallace, D., “Openinge@mnent Procurement Markets” in Mendoza, M.R., Low,
P. and Kotschwar, B., (edd)ade Rules in the Making: Challenge in Regional dfultilateral Negotiations
(Washington, D.C: Organization of American StatesoRiogs Institution Press, 1999), p472.

27 bid, p472.

2 See Beviglia-Zampetti, fn.1 above, p283.

2 see Myers, fn.4 above, p255.

30 see Arrowsmith, fn.1 above, p20.

81 See Kovacs, A., “The Global Procurement Harmoiuisdhitiative” (2005) 1P.P.L.R.p15 at p23.
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discussed below. Thus, it appears worth of studg. lecognised as a generally useful model,
although its provisions on review are one of aigaghich most criticism has been made, as
explained further in 2.3.

Then, the Model Law provides the main principlegd grocedures that a modern
procurement law usually has. More importantly, tMedel Law provisions, especially
provisions on review, are largely consistent with GPA* This is particular significant for
this research related to China because of thelplitysof China’s accession to the GPA.

Finally, the Model Law has had considerable infeeerin the field of government
procurement, including Chinese procurement legsiaf It is regarded as a useful model for
establishing a sound national government procuresysiem and has been accepted widely
as a global standard. More than 30 jurisdictiongehestablished or reformed their national
procurement legislation based on the Model EaEspecially, it has played important role in
the developing countries and transition econorfliédne reason concerns their desirability of
acceding to the GPA or the European Union. Enadtwietheir procurement legislation based
on the Model Law can ensure their laws are in conity with the GPA or the EU regini&.
Another reason relates to institution financialorei supported by financial international
organisations, notably the World Bank. These oigatiuns require or encourage the countries

they are financing to base their procurement lawherModel law’

32 See Beviglia-Zampetti, fn.1 above, p283.

33 See Arrowsmith, S., “New Development in UNCITRAL:tBte work on public procurement and new model
provisions on privately financed infrastructure jpots” (2003) &P.P.L.R.pNA131 at p131.

34 Report of UNCITRAL on its thirty-sixth session, 3in& -11 July 2003)fficial Records of the General
Assembly, Fifty-eighth Session, Supplement NGA/BB/17) Ch.X “Possible Future Work in the ArefaRublic
Procurement”, para.226, p51.

% See Hunja, fn.1 above, pp104-108; Hupkes, E. ME@blic Procurement in Central and Easter Eurot@97)
6 P.P.L.R.p49; Arrowsmith, fn.1 above, pp20-21.

% See Hunja, fn.1 above, p106; Piasta, “The Appragiom of Polish Law on Public Procurement to thedpean
Directives” (2000) P.P.L.R.p95.

87 See Arrowsmith, fn.33 above; Williams, R., and ®eay, C., “Introduction of a Regulatory Framework on
Public Procurement in the Central and Eastern Eamo@duntries: The first step on a long road” (199B)P.L.R.
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In particular, it is worth emphasising that the Mbtaw has had important influence on
the current Chinese procurement legislation. Mamgvigions of the current Chinese
government procurement legislation, including darfarovisions on review, are similar to
rules suggested in the Model Law, as further erpldiin chapters 7-10. Therefore it is very
significant to analyse the Model Law in this reskar
2.3 Review under theModel Law
The last chapter of the Model Law (including Arisl52-57) sets out the details of the review
system, concerning the right to review, forum fewiew and procedures, and remedies
discussed further in chapters 4-6. Under the Made&l, an unsuccessful supplier has a right
to seek review if it thinks that it has been or rbayinjured by the procuring entity’ violation.
The supplier must first bring its complaint befehe procuring entity itself. Then, a higher
administrative review and/or judicial review may mwoked. During the review process,
review bodies may suspend the procurement proces§irally grant certain remedies to the
aggrieved supplief

Both characteristics of the Model Law - fledilyi and internationalism — and its
limitations discussed above all reflect in the aykeeview, as explained further below.

2.3.1 Flexibility in the area of review
The feature of flexibility is very obvious, as fag the supplier review system is concerned.

Firstly, the nature of the Model Law as a madgdarticularly clear in the area of review.

A footnote to the title of chapter VI on review eg&psly indicates that an enacting State may

incorporate all articles on review without changenith only minimal necessary changes to

p237.
%8 See Hunja, fn.1 above, pp102-103; Beviglia-Zampktti above, p282.
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meet particular important needs; or it may not ricorporate those articles into national
procurement legislation if they are deemed inapgatg due to constitutional or other
consideration.

Secondly, there are some optional provisions oifevwemechanism in the Model Law to
make it flexible for use. A typical example concememedies available for administrative
review. First, the Model Law Article 54(3) statdst the administrative body mayant or
recommendemedies listed in the Model Law, for accommodatimose States where review
bodies merely can recommend the relevant remediesext, considering there are
differences among national legal systems with respe the nature of the remedies that
administrative review bodies are competent to griduet Model Law offers a list of remedies
for choice. Furthermore, for the damages remedyatides two optior!S explained further
in chapter 6.

Thirdly, because of the sensitivity of the issuaafiew explained further in 2.3.3, the
provisions on review procedures “are of a more etlkélnature than other portions of the
Model Law.®** The Model Law only deals with basic features ofie@ but provides no
detailed rules on a number of issues related tiewewor example, although the Model Law
Article 52 expressly gives the right to review tgpliers, it leaves such issue as the capability
of the supplier to seek review to be resolved lg ¢hacting state under its relevant legal
rules?? Also, the Model Law does not stipulate detailedvjsions on forum for reviel®

which will be elaborated in chapter 4. For instante Model Law merely briefly refers

3% See the footnote to Article 54(3).
See Article 54(3)(f).

See the GTE, para.31.

Ibid, remarks on Article 52, para.l.
See Articles 53, 54 and 57.
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judicial review but provides no further recommeiatad on those important issues related to
judicial review, such as procedural rules and th&sjble remedies.

Finally, certain rules on supplier review are nbics enough. First, as analysed in
chapter 2(2.1), to establish an effective suppheiew system can benefit the enforcement of
procurement rules. Nevertheless, as noted aboge\itidel Law states that enacting States
might not incorporate all or part of provisions rewview into its national law. Then, a binding
and enforceable ruling issued by a review body ddwg very helpful for enforcing the
procurement rules and protecting the aggrieved Imrfp interest; as it can impose
obligations on the defaulting procuring entity. Hoxgr, as already mentioned, under the
Model Law, an administrative review body may not drepowered to issue binding and
enforceable rulings, which can make the implemeértabf the decision depends upon the
procuring entity’s willingness.

2.3.2 Internationalism in the area of review

The internationalism feature of the Model Law iscateflected in provisions on review. The
Model Law gives the right to review to “any supplielaiming to have suffered or that may
suffer loss due to the procuring entity’s violatf8riThere is no limitation on the nationality of
complaining suppliers. Thus, it seems that not olasnestic suppliers but also suppliers from
any other country can invoke the challenge procedoféise Model Law. Such an approach is
more open than those international instruments aa¢che GPA and the EU regime; since, due
to political-economic considerations, the latteep up review facilities only to Parties or

partner States thus enabling them to restrictitite to review of suppliers from non-member

4 See Article 52(1).
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states?
2.3.3 Limitations in the area of review
Limitations of the Model Law also exist in the adaeview, as explained below.

To provide stringent remedies for suppliers is asive mattef® One reason is that
certain important aspects of review proceeding$ siscthe forum for review “are related to
fundamental conceptual and structural aspects efldéigal system and system of state
administration in every country” To establish a supplier review system or reforra th
current one may require some changes to the natestructure of legal systems and
administration systems. For example, the changgstoial review such as the powers of the
judicial review body enjoyed concerns the establisbonstitutional arrangements in a State.
Some States, because of political reasons and fattters such as time and cost needed, may
not want to make changes to existing structuresoonetimes it is merely a resistance to
changeper se Next, an effective supplier review system may lmotvelcomed in those States
that expect to use procurement to favor certaitiquéar interest groups and even preserve the
possibility of corruption, for example in some Afi countried® In addition, it is especially
difficult to regulate government procurement ireimational trade agreements. The history of
the adoption of the GPA is an exampleThe narrow coverage of the first procurement
agreement, its nature as a plurilateral and théddnparties all demonstrate difficulties of
reaching an agreement regulating government prowmne at international level. Perhaps, a

special difficulty in introducing strict review mieanism in the domestic context was also

45 See Westering, fn.19 above, p149.

46 See Arrowsmithet al fn.8 above, p754.

47 See the GTE, remarks on Chapter VI.

48 See Mosoti, V., “Reforming the laws on public pmemaent in the developing world: The example of K&ny
(2005) 54).C.L.Q.p621 at p649.

4% gee Blank, A.,and Marceau, G., “A History of Mutéral Negotiations on Procurement: From ITO to WiFO
Hoekman and Mavroidis, fn.1 above, chapter 2.
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expected while drafting the Model Law. After allNGITRAL envisages providing a set of
unified rules for developing international tradethis field rather than merely considering
enacting States’ needs.

Thus, the Model Law uses “a timid approach to sepgleview”> First, the Model
Law specially clarifies that an enacting State migbt to incorporate the articles on review.
This is unnecessary, as the nature ofMwalel Law itself allows enacting States determine
whether to adopt these provisions. The further exsishmay impress enacting States that a
supplier review mechanism may not be provided wpbers. Second, although it was ever
stated that “judicial review was the most importaehicle in the Model Law* in the draft
process, it does not clearly indicate in the Mddek that a judicial review should necessarily
be made availabfé. The GTE explains that the current provision origiadl review can be
merely used to confirm State’s existing [#wln contrast, as introduced in 4.3 and 5.3, the
GPA and the EU regime explicitly provide for judicireview as the only or final review.
Third, although the Model Law suggests administeatieview, for many important issues
related to administrative review, such as the iedépence of the administrative review body,
it does not even express its preferred view.

The provisions on supplier review have been csiéidiby some commentators that they
are not stringent enoughand lack more detailed ruldsas discussed later in the thesis.

Currently, UNCITRAL is updating and revising the 48 Law®’ The Working Group on

50 See Arrowsmith,fn.1above, p24.

51 See UNCITRAL Document A/CN.9/356, “Report of the Wag Group on the New International Economic
Order on the work of its thirteenth session” (Newvky 15-26 July 1991) para.186.

52 See Arrowsmithet al fn.8 above, p753.

3 See remarks on Article 57; Arrowsmith, fn.1 abqu].

% See Arrowsmithet al fn.8 above , p754.

%5 See Arrowsmith, fn.1 above, p41.

%6 See Arrowsmithet al, fn.8 above, p753.

57 See Nicholas, C., “The UNCITRAL Model Law on Proement — The Current Reform Programme” (2006) 6
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procurement has agreed to provide further guidamtereview provisions and possibly
provide for minimum standards on the independericadministrative review bodies in the

revised Model Law?

3. APEC Non-Binding Principles on Government Procurement (APEC NBPs)

3.1 Introduction to APEC NBPs

APEC is a unigue multilateral grouping in the wodommitted to reducing trade barriers
and increasing investment without requiring its rbems to enter into legally binding
obligations. It has no signed treaty binding ugemiembers and no a mechanism to enforce
its agreements. In1994, APEC leaders agreed the “Bogor Declaritiomich commits
APEC members to achieve free and open trade irredb®n and set specific deadlines
respectively for industrialised members (by 2010 #or other developing countries (by
2020)%° In 1999, APEC Government Procurement Experts’ Graeated for increasing the
transparency of government procurement marketsrdiogp to the Bogor Declaration’s
goals developed the Non-Binding Principles on Goremt Procurement and illustrative
practice lists. Under the revised NBPs tbsissued in September 2006, APEC NBPs are
value for money, open and effective competitioir,daaling, accountability and due process,
and non-discrimination. The principle of transpaseimcluded in the original set of NBPs
was subsumed into APEC Transparency Standards war@uoent Procurement developed

in November 2004. The applicability of the aboveividual elements is decided by member

P.P.L.R.pNA161.

%8 |bid, pNA166.

% See Fischer, T. C., “A Commentary on Regional Intitis in the Pacific Rim: Do APEC and ASEAN still
matter?”,Duke J. of Comp. & Int'l I{.2003) 13 p337 at p342.

0 See Faye, A.A., “APEC and the New Regionalism: G&Bmpliance and Prescriptions for the WTO” (1996)
28Law & Pol'y Int'l Bus.p175 at pp190-193.

51 This is available at www.apec.org
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economies, as they amen-bindingprinciples.

While talking about the NBP of accountabilitpdadue process, it is stated that
processes that ensure accountability can includetzints processes. Further, in Annex 3
providing additional information to inform the pt@al implementation of the above

principle, special provisions on supplier review aet out, as further discussed in 3.3.

3.2 Reasonsfor studying APEC NBPs

To study APEC NBPs in this thesis is because ofliitsct relevance to China. China was
incorporated into APEC in 1991. Currently, APEC NBffe the only international instrument
actually applying to China. As a member of APEGhalgh APEC NBPs are non-binding,

China has undertaken to bring its government peroent regime, including its supplier

review system, to comply with the APEC'’s standards.

3.3 APEC NBPson supplier review

In APEC NBPs Annex 3, special provisions on revieachanism considered below are set
out to assist governments, industry and the puhlianderstanding how accountability is

achieved in government procurement.

Firstly, mechanisms for handling complaints abowcprement process or alleged
breaches which cannot be solved through consuitatiith the procuring entity should be
established. Such mechanisms should provide indigpenimpartial, transparent, timely and
effective procedures for the review of supplienplaints® This indicates that the general

requirements of APEC NBPs on review mechanism ardegendence, impartiality,

52 See 3.5.
5 See Annex 3, 4.1.
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transparency, timeliness and effectiveness.

Secondly, APEC NBPs further clarifies in practioe form that a review body may take
(discussed further in chapter 4) and available déese(considered further in chapter 6). In
addition, it provides that suppliers involved cartess all information related to the review
mechanism, and foreign suppliers can equally useabiew mechanisfi.

We can see, because APEC was built on informatitiyiamerely aimed at developing a
set of non-bindingrinciples on government procurement, its provisions on sappéview
are merely certain general requirements; no detailes needed in national supplier review

system are available.

4. TheEU Regime
4.1 Overview of the EU procurement regime
The EU government procurement rules are includetthénEC Treaty, specific procurement
directives and the national implementing measufes.the Community as a whole, the most
important rules on procurement are contained isdtepecific directives introduced below.

To open up government procurement market and regpl@curement activities in the
Community, the EU has adopted not only substanfivecurement rules - Directive
2004/18/EE° regulating procedures for the award of major putorks, public supplies and

public services contracts, and Directive 2004/177E@gulating procedures for the award of

% |bid, 4.2.

% [2004] 0.J. L134. Slight amendments to this Direcand Directive 2004/17/EC were made in 2004. See
Commission Regulation (EC) N0.1874/2004 amending Bire@004/17/EC and 2004/18/EC of the European
Parliament and of the Council in respect of thepli@ation thresholds for the procedures for the raved
contracts. [2004] O.J. L326/17.

56 [2004] 0.J. L134. See further Arrowsmith, S., “Assessment of the New Legislative Package on Public
Procurement” (2004) 4C.M.L.Revpl; Larsen, M.L., “The new EU Public Procuremenebtive” and Dittmer,
M.A., “The New Ultilities Directive” in Nielsen, R. &reumer, S., (edsTihe New EU Public Procurement
Directives(Copenhagen: Bf Publishing, 2006), p9 and p29; Bovis, EC Public Procurement: Case Law and
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most works in the utilities sectors of water, egetgansport and postal services — but also two
directives specially dealing with remedfés.

The first is Directive 89/665/EC (hereafter “thenRagies Directive”f® dealing with
remedies for enforcing the public sector directivéfie second is Directive 92/13/EC
(hereafter “the Utilities Remedies Directivé®),dealing with remedies for enforcing the
utilities Directive. They have been subsequentlyeaded? and recently a new Directive
amending the two Remedies Directives — the Directd007/66/EC (hereafter the “new
Remedies Directive*} has been adopted. It came into effect on 9 Jar2@08 and must be
implemented by Member States by 20 December 200@. main purpose of this new
Remedies Directive is to clarify and improve théeetiveness of the current provisions on
pre-contractual reviews.

To enforce the EU procurement rules, two levelseghl remedies are available in the
Community. At Community level, the European Comiwissis empowered to supervise
Member States in the application of the EU procunetnnules and may ultimately take actions
in the ECJ if an institution of a member state afes the procurement procedural rdfes.
This method and its limitation were discussed iaptar 2(3.3).

However, the enforcement of the EU procuremergsruklies more on the national

Regulation(oxford: Oxford University Press, 2006), pp198-200

57 See further Bowsher, M., “Prospects for Establighin Effective Tender Challenge Regime: Enforcing Righ
under EC Procurement Law in English Courts” (1994).R.L.R.p30 at pp41-44.

% Council Directive 89/665/EEC on the coordinatiorite laws, regulations and administrative provisions
relating to the application of review procedureshi® award of public supply and public works coctisa[1989]
0.J.L395/33.

5 Council Directive 92/13/EEC coordinating the lavegulations and administrative provisions relatimghe
application of Community rules on the procurementpdures of entities operating in the water, endrggsport
and telecommunications sectors.[1992] O.J.L76/14.

0 See further Arrowsmith, fn.21 above, p136.

. Directive 2007/66/EEC of the European Parliamet @f the Council of 11 December 2007 amending Cibunc
Directives 89/665/EEC and 92/13/EEC with regard tprisming the effectiveness of review procedures eamiog
the award of public contracts (Text with EEA relega). [2007] O.J.L335/31; see further Walliams,"R.New
Remedies Directive for the European Community” (20DB)P.L.R..pNA19.

2 gSee Article 3 of each Remedies Directive. See énfirowsmith, fn.21 above, pp1444-1464; Delsaux, A
“The Role of the Commission in Enforcing EC Publicdn@ement Rules” (2004) BP.L.R.p130.
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enforcement mechanisfh.At national level, Member States are requiredlimaaggrieved
suppliers to institute proceedings against progueintities before national review bodies. The
minimum standards on this primary enforcement nubthee set out in the aforesaid two
remedies directives and revised in the new RemeDiesctive noted above, as further
considered in 4.3.
4.2 Reasonsfor studying the EU regime
First, the EU procurement regime is the most langding and most developed regime in the
field of government procuremefit. The EU made efforts to regulate government pronarg
at international level from 1970s and had adoptededes of important directives on
procurement before the GPA was concluffeth particular, it adopted special remedies
directives noted above, in which most rules consaipplier review at the national level. The
EU made the earliest effort at international leteekenforce procurement rules by requiring
Member States to allow suppliers to seek redrefsgdoaational review bodies. Its provisions
on national review system would be very usefultfa current research on supplier review.
By analysing these provisions, some experiencebeatearned while considering how to
improve the current Chinese supplier review system.

Another reason is that this regime has had grdhteimce in the field of government
procurement. Many of its rules have been used hesaf the subsequent regimes as a model

while enacting or improving government procurementslation’® in particular, it has had a

" See further European Commission Green P&asiic Procurement in the European Union: Explorthg Way
Forward (1996) COM 583 final, chapter 3, section iv.

7 See Gordon, H., Rimmer, S. and Arrowsmith, S. . Btonomic Impact of the European Union Regime on
Public Procurement: Lessons for the WTO” (1998)2& World Economyg159 at p160.

S See further Reich, fn.21 above, chapters IV andl VI

% See Arrowsmith, fn.1 above, p28..
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significant influence on the development of the GPAhis is especially so in the context of
review - most GPA rules on domestic review procesare similar to the relevant EU ruf@s.
Because of the potential relevance between the @&RA China explained further in 5.2,
considering the EU regime on supplier review, theid of the GPA domestic review system,
in this thesis, would be useful.

4.3 Supplier review system under the EU regime

Under the EC Treaty, it is normal and not exce@ido enforce the EC’s legal rules by
affected individuals, as a reflection of deeperegmation’* The Remedies Directives
mentioned above further provide certain basic rales standards on domestic review system
that Member States must sati€fyRules contained in the two Remedies Directivesniyai
concern general principles, available remediesditg, forum and procedufé.

Firstly, Article 1 of the above Directives stipudatgeneral principles applying to the
review system of all Member States. Article 1(lQuiees Member States to take the measures
necessary to ensure that the procuring entitiegsubas may be revieweelffectivelyand in
particularly, as rapid as possiblaccording to the conditions set out in the Dingzti The
principle of effectiveness arguably requires that only the domestic review system as a
whole but also all aspects of remedies and proessluch as specific remedies are effective.

The requirement of rapidity, concerning the prormitiation of complaints and the rapid

7 See Gordoret al, fn. 74 above, p160.

8 See further Footer, M., “Remedies under the New GAGreement on Government Procurement” (1995) 4
P.P.L.R.p80 at pp88-90.

9 See further Arrowsmith, S., “The Past and Futureliion of EC Procurement Law: from framework to
Common Code?” (2006) 3Bublic Contracts Law Journgd337 at p376.

8 see further Reich, fn.21 above, p218.

81 See Arrowsmith, S., “Public Procurement: Examgila developed field of national remedies estabtisine
Community Law”, (1996P.P.L.R.p125 at p130.

82 gee further Pachnou, D., “Enforcement of the E@@ament Rules: The Standards Required of National
Review Systems under EC Law in the Context of thediyie of Effectiveness” (2000)RP.L.R.p55;
Arrowsmith, fn.21 above, pp1387-1389.
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resolution of disputes, is a key aspect of the geeinciple of effectivene<s. Rapid review

is crucial for effectively remedying suppliers apiebtecting the public interest, as discussed
further in chapter 5. Article 1(2) provides for angiple of equivalence, requiring remedies
under the Remedies Directives to be as favorabtemparable domestic law provisidiis.

Secondly, Article 2 of the Remedies Directives etathat Member States have an
obligation to make available three kinds of remgdigamely interim measures including
suspension, setting aside unlawful decisions amdadas discussed further in chapter 6, to
suppliers.

Thirdly, Article 1(3) indicates who should be givetanding to make complaints in
domestic review system, as further explained irptareb.

Finally, the Remedies Directives provide rules orufm for review and procedur®s.
They state that national review bodies may be jabar not judicial in character and provide
certain requirements for non-judicial review bod&s the final review body, as further
explained in chapter 4.

We can see that the EU Remedies Directivedramework in nature. They lay down
only minimum standards on national review systemrardetailed rules, such as the concrete
review body, are envisaged to be supplemented byidde State& One reason for this
framework nature could be the difficulty of conétus of agreement with more detailed rules
in such a sensitive area of government procurenimetite Community. Others concern the

fact that different circumstances and conditiorister in different Member States may make

83 See Arrowsmith, fn.81 above, pp132-136; Pachrud, pp65-66; Trepte, Public Procurement in the EU: A
Practitioner's Guide(2™ ed.) (Oxford: Oxford University Press, 2007), pp&60.

84 See Arrowsmith, fn.21 above, p1389.

8 See new Article 2(8) and (9) of both Remedies Dives.

8 See Article 1(3) of both Remedies Directives.
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differences appropriate.

5. The GPA of the WTO

5.1 Introduction to the GPA

The GPA is an international instrument aimed atnopp up government procurement to
international competition in the Party States byureng Parties to create a transparent and
openly competitive government procurement systechtarireat foreign competitors without
discrimination®’ It was concluded in 1994 and entered into forcel dlanuary 1996. It is a
plurilateral agreement, which applies only to tineited WTO members (40 among 153 WTO
members) which have signedft.

To ensure enforcement, a national challengeceghare for aggrieved suppliers
considered further in 5.3 was introduced into tlRAG 1994, in addition to strengthening the
traditional intergovernmental dispute settlementhamisni® discussed in chapter 2(3.3).

The GPA was revised with a view to make the GPAvisions “more user friendly®
and to introduce some reforms; and a provisionasi@n of the text of the GPA (hereafter the
“revised GPA”§* was published in December 2006. The revised GP#asisional, which is
subject to i) a final legal check and ii) a mutyadlatisfactory outcome to the ongoing

negotiation on coverage. However, the GPA Partie® lagreed that the revised text should be

87 See further Arrowsmith, SGovernment Procurement in the WTl@ndon: Kluwer Internationa, 2003);
Pouncey, C. and Brown, A., “Expanding the Internatldviarket for Public Procurement: The WTO's Agre@ine
on Government Procurement” (1995) 1P3.L.R.p69; Dischendorfer, M., “The Existence and Devaiept of
Multilateral Rules on Government Procurement unider~=ramework of the WTO” (2000)RLP.L.R.p1.

8 See http://www.wto.org; Davies, A., “The World @imOrganisation Agreement on Government Procurement
Current Initiative to Expand Membership” (1997) 18E5C.L.R.p300.

8 See further Wareham, P.A., “The new WTO dispuseltgion procedure” (1995) 1(4)t.T.L.R.p114.

% See WTO, “The re-negotiation of the Agreement @véBnment Procurement (GPA)”, available at
WWW.Wt0o.0org

%1 See WTO Document GPA/W/297; see further AnderBor., “Renewing the WTO Agreement on Government
Procurement: Progress to Date and Ongoing Negmigiti(2007) 4P.P.L.R.p255.
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used as the basis for accession negotidtiohhis means that China’s GPA accession
negotiation will be based on the revised GPA. s thvised GPA, a large number of rules of
the current GPA are unaltered; there are some elsattgthe provisions on domestic review
procedures, as further considered in the latertehsp(\When articles of the revised GPA are
mentioned, they are put in square brackets.)

5.2 Reasonsfor studying the GPA

To study the GPA in this research is mainly becanises potential relevance to China. When
China joined the WTO in December 2001, China exqmedts intention to become a GPA
Party and committed to initiate the GPA membersigigotiations as soon as possibleifter
acceding to the WTO, China began to prepare forateession to the GPA by establishing
and reforming legal framework related to governmprdcurement and by doing relevant
researchi? In February 2002, China became an observer oG, On December 28, 2007,
China officially started the process for joiningetBPA by signing a written application for
accession to the GPA and submitting its initialeofto the WTO?® This indicates the
possibility that China will become one of GPA memshi@ the next few years.

The GPA Article XXIV.5(a) [Article XXII.7] requireglearly that each government shall
ensure its law and regulation related to governmpenturement to conform to the GPA rules,
no later than the date of entry into force of theAGThis implies that China will have an
international law obligation to comply its governmgrocurement legislation with the GPA

rules after joining the GPA. However, although Gtsnprocurement reform process was

92 See fn.90 above.

% See Report of the Working Party on the AccessioBtofa (01/10/2001), WT/ACC/CHN/49, paras.339 and 341,
available at www.wto.org

% See Guan, Xiaofeng, “New study may speed up opeti bids” China Daily(8 November 2004).

% See Press Office of the Ministry of Finance, “Chirfficially initiates negotiation for joining the B of the

WTQ?”, available at www.ccgp.gov.cn
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largely motivated by its desire to accede to theQffTthe current Chinese government
procurement legislations including tHeovernment Procurement Lawromulgated after
China’ accession to the WTO, are inconsistent withGPA rules in some aspects, including
in the area of supplier review, as analysed inid&tachapter 11. Thus, it is significant to
study the GPA standards on supplier review inrdmgarch

5.3 Supplier review system under the GPA

It is generally acknowledged that the introductioinchallenge procedures for aggrieved
suppliers is a very important innovation of the n@RA®" The aforesaid domestic review
procedures are set out in detail in the GPA ArtiK)ée[Article XVIII], under which suppliers
can challenge the procuring entity’s decision befoational review bodies. The GPA rules on
domestic review are quite similar to those of thé flegime, as they are mainly modeled on
the EU Remedies Directiv&sintroduced above.

First, like the EU regime, the GPA provides fortaer general principles governing
domestic review procedures. It requires GPA Pattiggovide a timely, effective, transparent
and non-discriminatory challenge procedure to sappl’ The effectiveness requirement
“appears to refer to the utility of challenge prdaees in securing the objectives of the GPA
by ensuring application of GPA award procedures atfter substantive obligation&>®
Timeliness is one aspects of effectiveness; intadlithe effectiveness requirements concern

independence of the review body, the availabilityemedies and effective enforcemétt.

% See Arrowsmith, S., “National and Internationaldpectives on the Regulation of Public Procurement:
Harmony or Conflict?” in Arrowsmith and Davies, frabhove, p3 at p6.
9 Private enforcement of the WTO law before domestiarts is not very common in the WTO system. See
further Arrowsmith, fn.87 above, p385 and the ratevfootnotes there.
% See Footer, fn.78 above, p88-90.
% See Article XX.2 [Article XVIII.1].
100 see Arrowsmith, S., “The Character and Role of Nati Challenge Procedures under the Government
Erlocurement Agreement” (2002P#.L.R.p235 at p242.

Ibid.
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Unlike the EU regime in which the effectivenessuiegment is an enforceable obligation for
Member States, arguably, the GPA principle of g¢ifleness cannot be enforced based merely
on this general requirement itself; and thus tliecéffeness requirement applies only to the
extent expressed in more specific provisitfisThe requirement of transparency concerns
publicity for review procedures, the existence lefc rules to regulate their operation and the
possibility for monitoring and enforcing the opéoat of the review process themselv&s.
The principle of non-discrimination requires thaPAs Parties provide domestic review
procedures to other Parties on a Most-Favored-Natieatment basis and under national
treatment stipulated in the GPA Article 1ff.

Next, like the EU regime, the GPA Article XX.7 [Aake XVIII.7] requires that Parties
must provide the aggrieved supplier with remediesuspension, setting aside and damages
further considered in chapter 6. Then, the GPAcatgis who has the standing to seek review
in Article XX.2 [Article XVIII.1], which slightly differs from the relevant provision of the EU
regime, as further analysed in chapter 5. Founthi)ag to the EU regime, the GPA states that
review can be undertaken by judicial authority dmanistrative body and provides further
requirement on independence and certain specificggiural rules for non-judicial final
review body'®® In addition, the GPA requires that Parties muskerieir domestic review
procedural rules in writing and make them generaligilable’*®

We can see, like the EU regime, the GPA merelyidesv/for a basic framework; it does

not offer detailed rules on domestic review butvésathem to Parti€d’ This would be

192 |bid, pp242-243.

103 pig.

104 |bid, p241.

105 See Article XX.6 [Article XVIII. 4-6] further exglined in chapter 4.
106 gee Article XX.3 [Article XVIII. 1].

197 see Arrowsmith, fn. 100 above, p235; Footer, aBove, p90.
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helpful for attracting more states to join the GZASimilar to the EU regime, this is because
it is very difficult to reach agreement relatedthis sensitive area in a binding international
instrument; and also that national differences afditions, policies etc may make different

approaches legitimately appropriate.

108 5ee Arrowsmith, ibid, p257.
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Chapter 4  Key characteristics of national supplier review system (1)

-- Forum for review
1. Introduction
This chapter and the next two chapters elaborayeféatures of national supplier review
system. These include: first, clear recognitioswbpliers’ right to review to make it possible
for suppliers to challenge the procuring entity’scidions and seek redress; second,
availability of different types of review authoritio suppliers, including possibly the
procuring entity itself as the first instance revibody and a judicial body as the final review
authority, to handle suppliers’ complaints; thippvision of procedural rules regulating the
disputes resolution process to avoid excessivegliem to the procurement proceedings; and
fourth, availability of different forms of remediés suppliers under different circumstances to
ensure the enforcement of the procurement ruleshengrotection of suppliers’ interests.

The above key features, concerning right to reviesmum for review, procedural
arrangements, and remedies, are found in supplgw systems of all models studied in this
research. They are considered issue by issue iptarisad-6. For above issues, each model
may use various approaches to deal with them. Becalireasons explained in chapter 3(2.2),
suggestions of the Model Law to the above issuestaken as the starting point for
identifying options for each issue. Then, the ratdvprovisions of APEC NBPs, the EU
regime and the GPA are used to inform the analykithe recommendations of the Model
Law.

This chapter analyses issues related to forumefdgew, which mainly concern the forum

and avenues for review, the extent of review paotlvat can be possessed by review bodies,
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and the legal effect of review bodies’ decisionsede three issues are considered further in

the following three sections.

2. Forum and avenuesfor review

Review procedures may involve one or more of tHeviéng stages: i) procuring entity

review, ii) administrative review and iii) judiciaéview, which has different advantages and

disadvantages, as elaborated later.

Procuring entity review means that suppliers’ camgk are brought before the

procuring entity itself for review.

Administrative review and judicial review are un@dden by an external review body.

Administrative review discussed here means a res@age that is not judicial, in which

procurement complaints are handled by an externdiirdastrative review body.

Administrative review is divided into two typestinis research. If a regime provides for strict

requirements on independence of administrative evevbodies and requires adequate

procedures, which are similar to the requirementgudicial review bodies elaborated in 2.3

below, the review is referred to as “independentl auequate administrative review”.

Administrative review without both the strict regeinents on independence and judicial-type

procedures for the review body is referred to a®ntgal administrative review”.

Administrative review can in practice function &g fiinal review or the only review, or it is

sometimes used as a compulsory or optional stagetprseeking judicial review, as analysed

in 2.2 below.

Judicial review considered here refers to a reyieacess where suppliers’ complaints

62



are handled by a competent court.

There are different provisions on whether the althvee stages or just one or two of

them should be adopted while designing a suppégiew system in different regimes, as

further analysed below. This section first discesstaether in the Model Law and the other

three international instruments procuring entityiee, administrative review and judicial

review noted above is suggested or allowed to beiged by States, either as a compulsory

or optional stage for suppliers, or whether ituereactually required for States to provide for

each of three phases (see Diagram 4.1 below). Hssessments of procuring entity review,

administrative review and judicial review as a forfor review are given.

Diagram 4.1  Provisonson forum for review in each model

Procuring Entity Review (PER)

Model Suggest PER as tlmempulsoryinitial stage of review.

Law

EU Do not require but allow PER as tbempulsonyfirst instance review.

Regime

GPA Do not require acompulsoryPER stage; allow that PER is designed ag
optionalinitial stage in States.

APEC Do not require PER as a formal forum for reviewpwl member economies 1

NBPs design it, either as a compulsory or optional finstance review.
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Administrative Review

General Administrative Review Independent &  Adequate
(GAR) Administrative Review (I1AAR)

Model Suggest a GAR as @mpulsorystage before Enacting States may decide |to

Law the final review (judicial review) or as therovide an IAAR as a
final review. precondition of judicial review of

as thefinal review.

EU Allow a GAR as aroptionalstage prior to the Allow an IAAR as the final

Regime | final review - judicial review or IAAR; dmot | review, instead of judicial review.
allow GARas thdfinal review in States.

GPA Allow a GAR as aroptional stage before theAllow an IAAR as the final
final review — judicial review or an IAAR; doreview, instead of judicial review.
notallow GARas thefinal review in States.

APEC Member economies may design a GAR asMember economies may decige

NBPs compulsory stage before the final reviewj tb provide an IAAR as a
seems inappropriate to design a GAR as|theecondition of judicial review or
final review. as thefinal review.

Judicial Review

Model L aw Do not stress that judicial review is a must in éstic review system; dp

not suggest it as the only review.

EU Regime Allow judicial review as théinal or theonly review.

GPA Allow judicial review as thdinal or theonly review.

APEC NBPs Allow judicial review as thdinal or theonly review.

2.1 Procuring entity review

2.1.1 Provisions on procuring entity review in each model
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Procuring entity review is included in the ModeMLas the first instanceompulsoryreview
before external review. The Model Law Article 53@tptes that, unless the procurement
contract has already entered into force, a writtemplaintshall, in the first instance, be
submitted to the procuring entity or the approvatharity if the decision was approved by
that authority. Article 53(4) further stipulatesaththe head of the procuring or approving
entity shall, within the prescribed time limit, ngal decision. The decision will be treated as a
final one, unless the complainant seeks furtheealpfor a higher administrative review or
judicial review"

Unlike the Model Law, the EU regime does not reguibut allows acompulsory
procuring entity review as the first instance rewidhe new Remedies Directive clearly
provides that “the Member Statesay (emphasis added) require that the person concerned
first seek review with the contracting authorityThis clearly indicates thatompulsory
procuring entity review is not required but alloweddomestic review system if a Member
State wishes to require tHis.

Like the EU regime, the GPA does not requireoenpulsoryprocuring entity review as
the initial stage of review in Parties; it seemsattow a procuring entity review that is
optional for suppliers as an option for the GPAtiRar There is no express stipulation in the
GPA requiring suppliers to bring complaints beftve procuring entity in the first instance.
The GPA merely states that, where a supplier cangplaere has been a breach in the context

of a procurement, “each Parsghall encourage(emphasis added) the supplier to seek

! The Model Law Atrticle 53(6).

2 See new Article 1(5) of both Remedies Directives.

3 See Trepte, PRublic Procurement in the EU: A Practitioner's Gei(2™ ed.) (Oxford: Oxford University Press,
2007), p593.
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resolution of its complaint in consultation withetiprocuring entity This provision seems
not to impose a legal obligation, as the wordingctaurage” is used.Thus, arguably, the
GPA Parties are merely requireddncouragethe supplier to discuss its dissatisfaction with
the procuring entity to seek dispute resolutioncbgisultation; however, it is not a necessary
step for the supplier for using formal challengegaedures. As Dalby asserts, “[there is
nothing to indicate that consultation is a pre-isiggl to a challenge — least of all for the
supplier who, it seems, could proceed to diredbacitraightaway®

In the same Article, however, the GPA further fateat, in the above instances, “the
procuring entityshall (emphasis added) accord impartial and timely camatibn to any such
complaint, in a manner that is not prejudicial fmtaining corrective measures under the
challenge system” (or to the supplier’s participatin ongoing or future procurement under
the revised GPA Article XVIII.2). As Arrowsmith awngs, this further requirement on
procuring entities “does seem involve a legal reguent.” In addition, the revised GPA
Article XVIII.5 provides where a body other than aumthority referred to in paragraph 4 — an
impartial administrative or judicial review authgrithat is independent of its procuring
entities —initially reviews a challenge, the Party shall ensure tiestipplier may appeal the
initial decision to an impartial administrative jodicial review authority that ismdependent
of the procuring entityvhose procurement is the subject of the challefbes. possibly means
that the procuring entity itself can review supieomplaints in the first instance.

Thus, the aforesaid provisions arguably do not misah procuring entity review is

4 See Article XX.1 [Article XVIII.2].

5 See Arrowsmith, S., ‘The Character and Role of Nati Challenge Procedures under the Government
Procurement Agreement” (2002P4.L.R.p235 at , p239.

6 See Dalby, J., “Remedies for Infringement of the/@oment Procurement Agreement” in Tyrrell, A and
Bedford, B.,Public Procurement in Europe: Enforcement and Rees#dLondon: Butterworths, 1997) chapter 14,
p248.

’ See Arrowsmith, fn.5 above, pp239-241.
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required to be made available by Parties undeGip&. Rather, it seems more appropriate to
argue that procuring entity review that is optiofual suppliers is allowed as an option for the
GPA Parties.

Like the GPA, APEC NBPs support that suppliers niadst effort to seek resolution of
their complaints with the procuring entity by coltation; nevertheless, unlike the Model Law,
resorting to the procuring entity is not one of théstantial steps handling complaints, as
explained below. APEC NBPs provide that review na@i$ms should be available for
handling suppliers’ complaints “which cannot bevedl through direct consultation with the
procuring entity in the first instanc&. Further, while dealing with the issue of the rewie
body, APEC NBPs stipulate that designing a reviedybis “for the purpose of an objective
and impartial review of the complaint” and “the iemwv body should have no interest in the
outcome of the procurementClearly, the procuring entity does not have thelsaracters.
Arguably, the above provisions imply that procurangity review is not required as a formal
forum for review. However, member economies mayidiedo provide procuring entity
review, either as optional or compulsory first argte review, in its domestic supplier review
system, if they consider it fit.

2.1.2 Assessment of procuring entity review as a forum for review

Procuring entity review as the first instance revimay have advantages of efficiency, of
providing a non-confrontational method of dispugttlement, and of economy, as discussed
below.

First, as the Guide to Enactment (GTE) points sutpany cases, especially prior to

8 See Annex 3, 4.1.
% Ibid, 4.2.
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awarding the contract, the procuring entity mayghée willing to correct procedural errors,
of which it may even not have been awaré®oft is easy for the procuring entity to rectify
some incorrect decisions, such as the defectivenieal specifications, if it is willing to do so.
The complaint may be handled between the procuninigy and the complaining supplier in a
non-confrontational manner. This is very helpful feaintaining the supplier’s confidence in
procurement system. Both parties can also save yremma:time on handling the complaint, if
it is handled by the parties at this early stagee prompt correction of mistakes by the
procuring entity is also beneficial to the openatiof the disputed procurement contract,
ensuring procurement is properly and speedily coredl

However, the disadvantages of providing the praogurentity as acompulsoryfirst
forum cannot be overlooked. Lack of independenckimpartiality is a significant problef,
as the procuring entity not only acts as a “judget also is an interested paftyThus,
sometimes, the procuring entities may be unwillagorrect their acts even if known to be
unlawful, either to keep prestige or authority ecause of procurement officers’ corruption. If
S0, unnecessary delay may be caused. It is ceitidisat compulsory procuring entity review
suggested in the Model Law can operate as an ddstaapid review® The procuring entity
may take advantage of the time for this initialieew step to rush into a contract, leading to
irreparable harm to the supplier, if concluded wagts are not allowed to be annulled, as
elaborated in chapter 6. Suppliers’ confidencé@égrocurement may also be harmed.

Thus, whilst procuring entity review can potentiatiperate in a beneficial manner, its

10 see para.32.

11 See Gordon, D.1., “Constructing A Bid Protest Preca@e Choices that Every Procurement Challenge @yste
must make” (2006) Vol.35, NoBublic Contract Law Journgh427 at p433.

12 gee Reich, Alnternational Public Procurement Law: The Evolutiohinternational Regime on Public
Purchasing(London: Kluwer Law International, 1999) p226.

13 see Arrowsmith, S. “Public Procurement: An Appahisf the UNCITRAL Model Law as a Global Standard”
(2004) vol.53).C.L.Q.p.17 at p42.
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overall impact depends on whether the procuringyeoan fairly handle the complaint and is
willing to correct its wrongful decisions. Theredorit may be more appropriate to use
procuring entity review merely as amptional means of recourse, so that the supplier can
decide to bring the case either before the progueintity first or directly seek an external
review. This optional approach can reduce or aywiblems caused by procuring entity
review, whilst retaining many of its advantages.
2.2 Administrative review
2.2.1 Provisions on administrative review in each model
2.2.1.1 Approach of the Model Law
The Model Law provides for and encourages an adinative review stage after procuring
entity review. Under Article 53(5) and 54(1)(c) afd), if the head of the procuring or
approving entity has failed to make a decision ue dime, or the complaining supplier
disagrees with its decision, this supplier mayHeartcomplain to an external administrative
authority. In such cases, the administrative aittharorks as the second instance review body.
The administrative body may also be involved aditiseinstance review when the complaint
cannot be submitted or entertained by the procuringpproving entity because the contract
has been awarded, and when the head of the prgauriapproving entity refuses to entertain
the complaint on the ground of the conclusion efghocurement contratt.

Article 54(2) and (4) requires the administrativetherity to promptly inform the
procuring or approving entity after receiving trmplaint and issue a written decision within
the specified time limit. Article 54(5) further gtilates that the administrative review

authority’s decision shall be final unless the ctaimant makes a request for judicial review.

14 see Article 54(1)(a) and (b).
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These provisions indicate that administrative renie encouraged in the Model Law and it is
permitted as a precondition of judicial review. ksloption, however, depends on the
constitutional, administrative and judicial struetwof the enacting State; as the footnote to
Article 54 states that “States where hierarchiadiiaistrative review of administrative
actions, decisions and procedures is not a feafuttee legal system may omit article 54 and
provide only for judicial review.”

For administrative review suggested in the Modek Lthe following two points should
be explained. One is that the Model Law does neti§pwhich administrative body should
exercise the review function. The GTE explains thatreview function might be vested in a
body that exercises overall supervision and contngdr procurement such as a central
procurement board, or a relevant body whose competis not limited only to procurement,
such as the body that exercises financial contnol aversight over Government and the
public administration, (for example a general actimg or audit office) or a special
administrative body designated to resolve procurgrdisputes such as a procurement review
board*®

In addition, the Model Law itself provides no regments for independence. However,
the GTE stresses that “[i]t is important that thadyp exercising the review function be
independent of the procuring entitfemphasis added)'® Further, it states “if the
administrative body is one that, under the Modek lzs enacted in the State, is to approve
certain actions or decisions of, or procedure®¥add by, the procuring entity, care should be

taken to ensure that the section of the body thatoi exercise the review function is

15 See remarks on Article 54, para.3.
18 1pid.
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independent of the section that is to exerciseapygroval function This means if the
review task is entrusted to for example the cemtraturement board, it should separate the
section in charge of review from the section resjida for approving certain actions of the
procuring entity. Thus UNCITRAL indicates thatstdesirable that the administrative review
body should have a degree of independence fronpibeuring entity, although this is not
made clear in the Model Law itself.

Another point is that because the Model Law is dalyframework’ law, as explained in
chapter 3(2.1.2), it does not offer detailed procadrules for the administrative review body.
The Model Law merely provides in Article 54(4) thhe administrative review body should
within 30 days issue its decision stating the reagor the decision and remedies granted. The
GTE explains that the enacting State may provideilée rules concerning proceedings for
hierarchical administrative review if the State sloet have such ruléS,

We can see, under the Model Law, it is acceptabl administrative review is
undertaken by an administrative body that is meimdgpendent of the procuring entity and
hasno detailed procedural rules. In an enacting Stas tiperates judicial review and has
features with hierarchical administrative review aafministrative decisions, what we have
called a “general administrative review” under tiedel Law can be a compulsory stage
prior to judicial review. The general administratireview seems also allowed to be designed
as thefinal review under the Model Law; since the Model Lavd éime GTE do not suggest
that the administrative body’'s decisions shall hdject to judicial review or further

independent and adequate administrative reviewh&umore, as discussed further in 2.3.1,

7 1bid.
18 bid, para.13.
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the Model Law does not stress that judicial revisva must in enacting States. However, an

enacting State may always choose to provide factstrrequirements on the independence

and procedural rules for the administrative revimaly.

2.2.1.2 Approach of the EU regime

Administrative review is allowed in the EU reginaes, the Remedies Directives indicate that a

non-judicial body can be entrusted with the reviask. New Article 2(9) of both Remedies

Directives provide where bodies responsible forienav procedures are not judicial in

character, written reasons for their decisionslsilalays be given. Furthermore, in such a

case, provision must be made to guarantee proceerereby any illegal measure taken by

the review body or any defective exercise of powsas be subject of judicial review or

review by another body which is a court or tribuwithin the meaning of Article 234 of the

Treaty and independent of both the contracting aitthand the review body. Further, the

same article makes clear requirements on the appeit and removal of members of the

non-judicial independentoody and on procedures and on the effect of therealbody’s

decisions explained later. These provisions meahatiministrative review is allowed in the

EU regime. Also, these imply that administrativeieay can work as the final review if the

non-judicial review body can satisfy the above reguents on independence and procedures;

if it cannot, administrative review can be an optibreview stage prior to judicial review, as

discussed further below.

As cited above, for non-judicial review bodies, idmto the Model Law Article 54(4),

they must provide written reasons for decisionsadidition, the EU regime also explicitly

requires that the above review body’s decision nhestsubject to judicial review or an
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independent and adequate administrative reviewidered further later. There are no further
requirements on independence or qualifications efivers of the above review bodies. This
implies an administrative review body without driequirements on independence and
procedures can work as the first instance reviedylmy the second instance review body if
there is a compulsory procuring entity review iMamber State. This indicates that the EU
regime allows a general administrative review featptional for suppliers, at least, before
judicial review or further independent and adequabministrative review. However, it seems
unacceptable that such a general administrativieweis designed asompulsoryin Member
States. The ECJ found in two cdSehat it is contrary to the objectives of the eliiment
of a speedy and effective national review mechamismwided in the Remedies Directives, if
accession to the review procedures provided fothieyRemedies Directives is conditional
upon prior application to a non-judicial review lyoglich as a conciliation commission. The
conciliation commission in the above cases wasanmiurt or tribunal within the meaning of
the Treaty Article 234 (explained later); thus, waigly, a general administrative review
undertaken by a non-judicial review body that cansatisfy strict requirements on
independence, qualification and procedures merdioa&rlier seems not permitted as a
compulsorystage prior to judicial review.

A non-judicial review body may work as the finaliew body, since Article 2(9) cited
earlier indicate that a non-judicial review body, an alternative to the judicial review body,

can work as the appellate review body. To ensuch sufinal review body can handle the

19 see Case C-230/0&rossmann Air Service, BedarfsluftfahrunternehmerB8 & Co. KG v Republik
(sterreich(Unreported, February 12, 2004) (ECJ); Case C-416#@tsch, Chiair & Partner, Ziviltechniker GmBH
v Autobahnen- und Schnellsstraben- FinanzierunggA48kINAG)(Unreported, June 19, 2003) (ECSge

further Bovis, C.EC Public Procurement: Case Law and Regulatiorford: Oxford University Press, 2006),
pp.482-483.

73



complaint fairly and independently, the followingguirements are provided in Article 2(9).
First, the non-judicial appellate review body miista body within the meaning of the Treaty
Article 234. This means that “the body must beldisthed on a legal basis, have a permanent
character, have obligatory jurisdiction, have caditttory procedures (although this
requirement is not an absolute condition), takeisilmts with legal effect, and it must be
independent® Second, the body should be independertatifi the procuring entity and the
initial review body Furthermore, members of the independent body mmeisappointed and
leave office under the same conditions as membejsdiciary. At least, its President must
have the same legal and professional qualificatamembers of the judiciary. In addition,
the independent body must hear both sides befdirgtats decisions and these decisions
must be legally binding. These requirements on riba-judicial appellate review body
indicate that an independent and adequate adnaitiv&mreview is allowed, instead of judicial
review, as the final review in Member States.

2.2.1.3 Approach of the GPA

The GPA rules on administrative review are quitailsir to the EU regime. Like the EU
regime, the current GPA does not expressly mensidministrative review. However, it
indicates in Article XX.6 that administrative rewiés allowed in national challenge procedure
by providing that “challenges shall be heard byoartor by an impartial and independent
review body with no interest in the outcome of pinecurement and the members of which are
secure from external influence during the termpdantment. A review body which is not a

court shall either be subject to judicial reviewsball have procedures” explained further later.

20 see Dingel, D.D.Public Procurement: A Harmonization of the Natiodaticial Review of the Application of
European Community La@he Hague, Kluwer Law International, 1999) p.250.
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This provision arguably has two implications.

Firstly, a non-judicial review body satisfying tl#°A requirements on independence and
procedures can, as an alternative to the courtk vesr the final review body; i.e. an
independent and adequate administrative revieweadsof judicial review, can be designed as
the final review. To work as the final review bodgministrative review bodies must satisfy
certain requirements. One concerns independenddeofeview body itself — it must be
impartial and independent and have no intereshénoutcome of the procurement. Another
requirement concerns independence of its membérey- must be free from any external
influence during the term of appointment. In adufifithe GPA requires that such a review
body shall have the following judicial-type procealurules to maintain due process: a)
participants can be heard before an opinion isrgiMea decision is reached; b) participants
can be presented and accompanied; c) participaals l|ave access to all proceedings; d)
proceedings can take place in public; e) opinionslexisions are given in writing with a
statement describing the basis for the opiniondamisions; f) withess can be presented; g)
documents are disclosed to the review body.

Secondly, a general administrative review stage,iclwhis undertaken by an
administrative review body that cannot meet reguéets on independence and procedures
for non-judicial review body, can be provided feranoptional phase before seeking judicial
review or further independent and adequate admiiiee review. As commented by Dingel,
Article XX.6 “does not impose any requirements ba first instance review body, provided

that its decisions can be reviewed by a body fuljl the requirements to a last instance
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review body.** Thus, arguably, a general administrative reviegstthat does not satisfy the
GPA standards on independence and procedural saifenis not precluded, provided there is
a further review meeting GPA criteria mentioned \@bavailable’?> For example, an
alternative specialist review forum with an infolnpaocedure can be provided for suppliers
for optional use in those countries offering a egstof judicial review® However, it is
unclear whether in a Party the above general adtriiive review can be designed as a
compulsorystage prior to judicial review or independent adéquate administrative review;
there are no panel/Appellate Body rulings on tligp A general administrative review may
be allowed to beompulsory however, this should be done in such a mannés essure the
establishment of aeffective and timelydomestic review system as required by the GPA
(Article XX.2).

In the revised GPA, two changes are made. Firstrékised GPA clearly and explicitly
provides for administrative review as an alterrativ judicial review. Article XVIII.1 clearly
states that each Party shall provid@ministrativeor judicial review procedures through
which a supplier may make its complaint. Article I\ also clearly provides that each party
shall establish or designate at least one impatiaiinistrativeor judicial authority to receive
and review a supplier challenge.

Second, for the administrative review body as thalfreview body, the revised GPA
requirements on its independence are less stiat the current GPA provision introduced
above. Article XVIII.4 merely requires this admitnaive review body to be “independent of

its procuring entity”; the requirement on indepemtke of membersof the aforesaid

2L bid, p260.
22 gee Arrowsmith, fn.5 above, p248,
% |bid.
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administrative review body contained in the curr@RA is deleted in the revised GPA,
possibly for facilitating GPA accession by new Rat* Also, the revised GPA makes clear
two points on judicial-type procedures that thalfimstance administrative review body must
follow. One is that such a review body must havecpdures providing that the procuring
entity shall respond in writing to the challenged atisclose all relevant documents to the
review body?® to the benefit of speedy and smooth resolutiodisfputes. Another point is
that, unlike the EU regime requiring the final Brste administrative review body’s decisions
to be legally binding, the revised GPA (XVIII.6(fYJearly allows that the adoresaid review
body can issue writterecommendationgelating to supplier challenge instead of decision
2.2.1.4 Approach of APEC NBPs

An administrative review seems also acceptableRE®@ NBPs. It provides that, in practice,
“[tlhe review body may take the form of a cowat independent review bgady government
agency not directly involved in the procureméeiphasis added), or a reputable private
sector arbitration/mediation servic®."This shows that an administrative review is aceept
under APEC NBPs. Further, no matter administratéxéew is conducted by an independent
review body or a government agency, the review tsbohuld be independent of the procuring
entity at least; since, like the GPA, the same grazh also provides that “[t]he review body
should have no interest in the outcome of the pmuent and its members should be secure
from external influence during the review.”

As showed above, APEC NBPs do not make clear whetheadministrative review

% See Anderson, R. D., “Renewing the WTO AgreemeriBomernment Procurement: Progress to Date and
Ongoing Negotiation”, (2007) #.P.L.R.p255 at p255.

% See Article XVII1.6(a). The current GPA Article XB(g) simply provides that “documents are disclosethe
review body.”

% See Annex 3, 4.2.
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undertaken by an independent review body can werkraalternative to judicial review to
handle complaints in the last instance, and whetheadministrative review conducted by a
government agency not directly involved in the pireenent can be the final review. This is
because, unlike the EU regime and the GPA discusisede, there is no provision in APEC
NBPs requiring that the aforesaid government agsrgcisions should be subject to further
judicial review or independent and adequate admniiige review. In addition, APEC NBPs
do not mention whether an independent review bdilg, a court, should have certain
procedural rules to ensure due process. Thesesissuebe decided by member economies.
Thus, considering the specific circumstances irr theonomy, they can decide to design a
two-tiered review system, including for examplesampulsory general administrative review
undertaken by a government agency having no judigied procedural rules or an
independent and adequate administrative reviewrtaidm by an independent review body
and judicial review. Alternatively they can empowenly one forum (a court or an
independent review body) to handle suppliers’ caimp$, if wish. However, to give effect to
general principles of effectiveness, independerme impartiality of review mechanism
discussed in chapter 3(3.3), it seems inapproptdatiesign a general administrative review as
the final review.

2.2.2 Assessment of administrative review as a forum for review

As was seen from the above, administrative reviealuding general administrative review
and independent and adequate administrative rewigy, work as the first or second or last
instance review. The role and defects of diffeapttons are assessed below.

Firstly, administrative review may be used as thst finstance review, instead of
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procuring entity review, as allowed in the GPA @hd EU regime. Compared with procuring
entity review, an administrative review as thetfirsstance review has general advantages: it
can have a higher degree of independence and presedimilar to that of a judicial review
body. This can reassure suppliers and encouragelaims?’ However, the administrative
review body may be unable to handle the complairguackly as the procuring entity mainly
because, as an outsider, it needs time to ascanfaimgements and make its decision. It may
thus be useful, in a tiered review system, to alliog/supplier to choose to bring its complaint
in the first instance before either the administeateview body or the procuring entity, based
on its own analysis of the advantages and disadgastof the two options.

Secondly, administrative review may be used assdw®ndary review in a three-tiered
review system — it follows procuring entity revieand is subject to judicial review, as
envisaged in the Model Law explained earlier. Tdggproach has several benefits. First, it
provides a second opportunity for the procuringterand the supplier concerned to settle
their dispute, whereas a judicial review can bewslo and more costly and more
confrontational, as analysed in 2.3.2. Second atiministrative review body as an external
body can fairly handle the complaint. This is esglicso when an independent and adequate
administrative review is designed as the secongestd review; since, in addition to being
independent of the procuring entity, by definitimm independent administrative review body
has certain judicial-type procedural rules to easdue process. Also, the availability of
further judicial review can place pressure on theiaistrative review body to handle the
complaint impartially. Third, the administrativeview body can handle the complaint in a

timely manner because it may be “dedicated” to wr@ment matters or more narrowly, to

27 see Gordon, fn.11 above, p434.
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handling procurement disputes. Thus it may bringeets from procuring entities, suppliers,
lawyers and academics who develop experience daflingncomplaints, which is helpful for
resolving disputes efficientf. In addition, special procedural rules, such astdfroe limits
for completing the review process, might be creabedkal with the procurement disputes.

However, there are also possible problems of adtnative review as the second stage
of three-tiered review. First, when a general adstiative review is designed asampulsory
secondary review (as is possible in the Model Lawhay delay the ultimate resolution of the
complaint; as the administrative review body somef may not handle the complaint
properly because of its limited independence ardabk of judicial-type procedural rules. In
addition, an administrative review body, especialhe undertaking a general administrative
review, may be merely authorised to make a recordatén, rather than a binding and
enforceable decision, to the procuring entity. Tisigpossible under the Model Law Article
54(3). In such a case, the procuring entity mightore the recommendations, which can
adversely affect the effectiveness of the review.

To ensure that administrative review, especiallyeaeral administrative review, as the
second stage of review is effective, one solutiéghtrbe to provide administrative review as
anoption allowing suppliers to decide whether to invokbdfore seeking the final review, on
their own analysis of the merits and demerits ohiadstrative review.

Finally, an administrative review can be designedh& final review, instead of judicial
review. This has certain benefits, compared witligial review as the final review. First, an
administrative review body as the final review badsly be able to handle the procurement

cases more efficiently and expeditiously than artc@dne reason is expertise and experience

% |bid.
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of procurement disputes. A court’s jurisdiction atbyicovers a range of subject matteand

it thus “may have little expertise in procuremerdttars, which may impair or slow up its
resolution of protests® Another reason is that an administrative reviewybspecialising in
procurement matters may have special procedurab ridr procurement disputes, such as
shorter time limits; court procedures applying dongnistrative or civil cases in general can be
complicated and lengthy. Second, if administrative review that is indeperids designated
as the final review in most cases the complaint learfairly and impartially handled and
suppliers can have confidence in it. This is whyiredependent and adequate administrative
review is allowed in the GPA and in the EU reginge am alternative to judicial review.
Possibly, because of these advantages, it appeal® tthe current trend to create an
independent administrative entity to resolve prement dispute¥. For example, in Hong
Kong®® and in Japad! a specialised independent administrative reviewlybbas been
established to handle procurement complaints.

Administrative review as the final review may alsve disadvantages as compared with
judicial review. First, the degree of independent¢he administrative review body is often
not as high as the competent court. As elaborat@d3.2, judicial review bodies are required
not only to be independent of the procuring etity also independent from government; and
this high degree of independence is secured thrgagbus means in a State. However, it is

very difficult or impossible for the administrativeview body (such as a local government

2 UNCITRAL Document (A/CN.9/WG.V/WP.22) “Procuremengport of the Secretary-GenerdNCITRAL
Yearbook 1989, Vol.XX, ppl116-149, para.223.

30 see Gordon, fn.11 above, p434.

31 |bid.

32 |bid.

33 See further Gao, H., “The Bid Challenge Procedureter the WTO Government Procurement Agreement: A
Critical Study of the Hong Kong Experience”, (2047P.P.L.R, p.211.

34 See further Grier, J.H., “Uncertain Prospects)iman’s Bid Challenge Mechanism”, (20019.B.L.R pNAS81.
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procurement office) to be independent of the gowent. Pressure from the government may
affect the fair resolution of complaints. Second,agministrative body, even if independent
and having certain procedural rules may be weakethé bureaucratic struggle than the
procuring entity. This may make it difficult for ghadministrative review body to gather
documents and facts or to enforce decisiSridowever, a judicial body is often better able to
collect evidence and enforce its judgments, asyaadlin 2.3.2. Finally, unlike judicial review
bodies which have been established already in rstatgs, if an independent administrative
body is set up to solely hear the procurement ¢casese costs will be incurréf,

While considering the use of administrative reviasvthe final review, an independent
and adequate administrative review is more appapthan a general administrative review,
as limited independence of the administrative neviimdy and the lack of strict procedural
rules may result in improper resolution of the prement dispute. To ensure an independent
and adequate review works well as the final reviewe possibility is to locate the
administrative review body in a powerful governmatdgpartment such as the finance
department’ since it is often responsible for allocating funded for projects, the procuring
entity may have to cooperate in the review and dgnwith any decision. Such an
arrangement can also save the costs that may lechder establishing an entirely new
review board - although a special review sectioly i@ needed to be set up in the finance
department.

2.3 Judicial review

2.3.1. Provisonson judicial review in each model

% See Gordon, fn.11 above, p.434.
36 H

Ibid.
37 Ibid.
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The Model Law mentions judicial review briefly bddes not stress it as a must in domestic
review system. The Model Law Article 57 simply pides: “The [insert name of court or
courts] has jurisdiction over actions pursuantrt@lie 52 and petitions for judicial review of
decisions made by review bodies, or of the failbfr¢hose bodies to make a decision within
the prescribed time-limit, under article 53 or [B4)nder this Article, the specified national
court or courts may be vested with jurisdictionhindle appeals against the administrative
review body’s decisions (or the procuring or appmgwentity’s decisions if no administrative
review available in a State) and against failurehmge review bodies to act.

The GTE explains that the purpose of this articéerierely to confirm the right and to
confer jurisdiction on the specified court or cgudver petitions for review commenced
pursuant to article 52* Further, as shown above, the Model Law does nathtaertain
important issues related to judicial review, suhtlae procedural rules and the possible
remedies, but leaves them to be governed by thealaplicable to the proceedingsin
addition, a footnote to chapter VI on review statest some articles, including Article 57,
might not be incorporated in an enacting StatthdfState does not see fit to incorporate these
articles. These indicate that the function of Aeti&7 is merely to be used to confirm a State’s
existing law. In other words, the Model Law does clearly suggest that a judicial review is
necessary or even expressly indicate the desisabfljudicial review, for the acceptability of
the Model Law in certain Staté%.This reflects its flexibility characteristic in @harea of
review discussed in chapter 3(2.1.3).

Unlike the Model Law, the other three internatioiratruments clearly provide for a

%8 See remarks on Article 57.
3% |bid.
40 See Arrowsmith, fn.13 above, pp.41-42.
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judicial review and it may be designed as the fimathe only forum for review. The two
Remedies Directives noted in 2.2.1.2 indicate jhdicial review body is envisaged as the
ordinary review body and can work as the only oaffiforum for review. The GPA clearly
provides that challenges shall be heard by a ¢outty an independent review body) and that
a decision of a non-judicial review body must béjsct to judicial reviedi’ APEC NBPs
states that the review body may take the formaiiat, independent review body, étc.

Whether an ordinary court or an administrative tdaiconferred jurisdiction to handle
the procurement cases in a State, “a court” raddién the GPA is assumed independent, free
from external influence, efé. This assumption also applies to courts mentiomethé EU
regime and APEC NBPs. It should be noted, howdhat,the revised GPA (Article XVII1.4)
has less strict requirements on independence odliaiql review body. It merely provides
minimal requirement of independence for the judigathority - independence from the
procuring entity - and has no requirement on inddpace of judges -; possible for attracting
States in which the judicial review body may be imatependent of government but merely
independent of the procuring entity to join the GPA

Like the Model Law, the other three internationadtiuments do not provide detailed
procedural rules for judicial review. For the Modedw, this is because it only aims at
adopting a minimal approach so as to avoid impiggon existing national laws and
procedures relating to judicial proceedifiydzor the GPA, “it is assumed that any review

body which is a ‘court’ or is ‘judicial’ by defiriiin provides adequate procedur&s’Also,

41 See Article XX.6 [Article XVIII.4]

42 See Annex 3, 4.2.

43 Arrowsmith, fn.5 above, p247.

44 See the GTE, remarks on Article 57.
4 See Arrowsmith, fn.5 above, p247.
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the EU Member States have established their owitigddprocedural rules in which the
Remedies Directives do not interfere because afquhaoral autonomy. APEC economies can
be assumed that they have had judicial proceduiakras well. The above assumptions
reflect two main features of judicial review: a higegree of independence — independence
from government - and the availability of integchfgrocedural rules. These two features are
also main benefits of judicial review, as analybetbw.

2.3.2. Assessment of judicial review as a forum for review

Judicial review as a forum for review may have tmain benefits, compared with other
forum for review discussed earlier.

First, judicial review bodies usually have heghevel of independence than other
review bodies - independence from government. laddpnce from government is the core
element of judicial independenewhich is essential for judicial review bodies &rform its
function. Thus, many States have requirementsdggandence from government for judicial
review bodies and for their members. The courts wm@ally established as independent
institutions; and they must have no interest inabh&ome of the dispute to ensure they can
handle complaints independently and impartially. @mbers of courts, a basic requirement
is to hear cases independently and fairly. To sequdicial independence, various means
commonly the following means have been adopted amynregimes. The first one is the
appointment of judiciary. Judges must satisfy thaimum qualifications for appointments

and be appointed under procedures of selectionigedvin law’’ The second means

8 There are different explanations on the concejuditial independence. See further Bailey, S.H. Gndn,

M.J., Smith and Bailey on the Modern English Legal Sygtemdon, Sweet & Maxwell, 1991) p225 and Becker,
T.L., Comparative Judicial Studig€hicago: Rand Mcnally and Co., 1970) p144.

47 See further Slapper, G. and Kelly, Dhe English Legal Systef#” ed.) (London: Cavendish Publishing
Limited, 1999) pp.162-168.
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concerns tenure of the judicial office - a cruaalmponent of judges’ independence from
external influencé® To protect the independence of the judiciary, m@mates allow judges to
hold their office during good behavior and haveyvstrict limitations on the removal of
judges. To ensure judges are free from of any predsom the government, judges salaries
should be not dependent on executive decisioniked by an Act and cannot be reduced by
the executivé? In addition, a fundamental measure is to provitejddicial immunity from
suit, guarantying that judges are exempt from a@vitriminal liability for things they said or
done in their judicial capacity in good fafth.

Another benefit of judicial review is that, to mtim the quality of justice in the courts,
many States have adopted integrated procedural. rlikese rules often include, inter alia, the
following general principles: each party should dathe opportunity to access to all
proceedings; both sides to a dispute should bedHegfore a decision is made; proceedings
should be generally taken place in public, and egiges should be presentédihere is often
also a set of rules on the submission of evidenkietwempower the court to compel the
procuring entity to furnish documents. This is #igant in handling procurement disputes, as
the procuring entity that is the key source of ewitck may be disinclined to provide evidence
to the review body?

In addition, depending on the context, the coury ba able to enforce its decisith.

This could be very significant for the supplietthie procuring entity will not implement the

48 See Herron, E.S. and Randazzo, K.A., “The Relatipristtween Independence and Judicial Review in
Post-Community Courts” (2003) May, Vol.65 NalBe Journal of Politicp422 at p424.

49 See Bradley, A. W. and Ewing, K.ICpnstitutional and Administrative Lag&2" ed.) (London: Longman,
1997), pp420-421.

%0 See Slapper and Kelly, fn.47above, pp.174-175.

51 See Bradley and Ewing fn.49 above, pp426-428 a@8¢{99.

52 See Gordon, fn.11 above, p439.

53 |bid, p434.
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judgment willingly.

Judicial review may, however, have some drawbadldicial review may sometimes
need more time to settle procurement disputestsgsrocedural rules are more complicated
and rigorous than those for other review stagesoAlinlike an administrative review body
that may be dedicated to procurement matters alile the court may not be a specialist
forum and thus may have little expertise in promaet matters, slowing up the resolution of
procurement disputes. In addition, the confrontational nature of judigiaview may lead to

ill-feeling between the parties.

2.4 Further comments

As was seen, the Model Law suggests a tiered resistem with compulsory procuring
entity review and the possibility of a higher adisirative review and/or judicial review. The
other three international instruments use differgmproaches to deal with the forum and
avenue for review. The GPA provisions on forumreview are quite similar to those of the
EU regime. They both allows States to decide telanly one level review or a tiered review
system, and require that the final review or thé aaview must be judicial review or an
independent and adequate administrative review.GP# Parties and the EU Member States
may establish a two or three-tiered review systemiuding for example, (compulsory or
optional) procuring entity review and judicial rew or an independent and adequate
administrative review. APEC NBPs merely provide then of the review body but do not
make clear whether a tiered system or only onel lesgiew is envisaged in member

economies. However, member economies can detefyirtbemselves to establish a tiered

> |bid.
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review system, including for example an initial adistrative review by a government agency
not directly involved in the procurement and judigieview; or require only one level review
such as judicial review.

As revealed, the establishment of a tiered revigstesn is an option for a State. This
hierarchical review system could increase accoliittabnd “due process”; however, it could
also add the cost and time spent in the procestispfite resolutiof> To merely provide a
judicial review or an independent and adequate midtmative review is another possible
option. This may avoid the problem of lengthy amstty procedures that may occur in a
hierarchical review system. However, the possitldedfits of procuring entity review and
administrative review analysed above will not bppgad by the supplier concerned.

As far as a hierarchical review system is concerredwo-tiered system, typically
including procuring entity review and a further igidl or administrative review, is common.
In this two-tiered review system, the first revistage — procuring entity review - may be
optional or compulsory. The former choice is betsrit can give suppliers freedom to decide
whether to experience this initial stage. For theosd tiered review, the independence of the
review body needs to be paid sufficient attentiongnsuring the fair resolution of disputes
ultimately. It is common to empower a court to pdavweview. However, it is not necessary to
always entrust the task of final review to codft#An administrative body may be entrusted
with such a task, if there are provisions guaramgtyihat it is independent at least of the
procuring entity and has necessary procedural talesisure that it can impartially and fairly

handle complaints.

% See Gordon, fn.11 above, p434.
56 See Arrowsmith, fn.13 above, p42.
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3. Theextent of review powers

As discussed above, a State may choose to estabtished review system to deal with the
procurement disputes. Where a hierarchical revigstesn is adopted, the question of the
powers possessed by appeal authorities, whichoanetgnes the main review body in a tiered
review system, arises; since possibly it is nowedvs of the procuring entity and any lower
review body on matters of law, fact and judgmenil & examined by the above review
body>" Appeal bodies, especially when they are judiciaiew bodies, are often limited to

review legal errors onf§}

To make a procurement decision may involve varigyes of assessment which the
procuring entity must make. These include not dntgrpreting and applying the relevant
legal rules (for example considering when a sirgglerce procurement is permitted by law)
but also making determinations on the primary fdéds example ascertaining whether a
supplier had undertaken a similar procurement ptdferequired) and making discretional
judgments (for example assessing whose bid is &s¢ bnder pre-stated award criterfa).
Whether appeal bodies in the hierarchy review systan review the original decision on
issues of fact, judgment and law needs to be détethin a review system. It should be noted
here that sometimes, it may be difficult to decideether an issue is one of law or fact; as in

practice, law and fact are sometimes mfRezhd perhaps there are different understandings

57 See further Arrowsmith,S., Linarelli, J and Wadlab.,Regulating Public Procurement: National and
International Perspective@he Hague: Kluwer Law International, 2000), pp&i3t.

%8 |bid, pp764-765.

% |bid, p803.

0 See Wade, H.W.R. and Forsyth, CAdministrative Law@" ed.) (Oxford: Oxford University Press, 2004),
pp943-946.
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on the meaning of law and f&¢t.

This section considers the power possessed by #ir mview body — the judicial
review body or an administrative review body asdppeal body - of the hierarchical review
system under the Model Law and the other threeriat®nal instruments.

As noted earlier, under the Model Law, the proayrémtity’s decision can be brought
before an administrative review body or a judicaliew body for further review. The Model
Law and its GTE offer no provision and explanation the power possessed by the
administrative review bodyrhe GTE explains that in the case of an appeatdéw decision
of the head of the procuring entity, whether thartis to examine de novo the aspect of the
procurement proceedings complained of, or is lichite merely examine the legality or
propriety of the decision reached in the reviewcpeasing will be decided by the law
applicable to the proceedin®sThis shows that the Model Law also leaves theeissiuthe
power enjoyed by the court in handling procurensgpeals to be determined by enacting
States. However, the minimum requirement is thatdburt and the administrative review
body as the appeal body enjoy the power to reviaset on legal errors.

The EU Remedies Directives offer no provision orethler the power of the judicial
organ or independent administrative body as theapipody should be limited to deal with
legal errors only or extend to determine factuaksgions contained in the original review
decision. However, it seems the very minimum steshda give the appeal body power to
review legal questions concerned in the procurendeision and in the original review

decision and substitute its own view for that oftbthe procuring entity and the first instance

61 See Craig, P.Administrative Law(5" ed.) (London: Sweet & Maxwell, 2003), pp269-27H ap488-499.
52 See remarks on Article 57.
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review body?® It is unclear in the Remedies Directives to whetest that the appeal body
should be able to control the finding of facts amdarcise of judgment by the procuring
entity®® This is determined by Member States.

As analysed earlier, APEC member economies maypledtea tiered review system in
which a court or an independent review body mayesas the appeal body if they wish. There
is also no provision on such detailed rules orptheers enjoyed by the appeal body in APEC
NBPs aimed at merely providing certairincipleson procurement. The power of the appeal
body is decided by member economies.

However, both the current and the revised GPA steemequire giving the court or
impartial administrative review bodies the powed&al with both legal and factual questions
concerned in the initial review, although they d dearly say so. As was introduced, under
the GPA Article XX.6 [Article XVIII.6], a courtor an impartial administrative body meeting
the requirements on procedural rules can work @asipeal body in a tiered review system.
Those procedural requirements noted earlier areenfiadthe appeal administrative review
body, which implies that a court is assumed to Haae such procedural rules. Some of the
GPA procedural rules, such as requirements on ssee and production of documents, are
directed to finding of facts. Thus, arguably, tipeal body should be empowered to deal with
not only legal errors but also factual issues; esiratherwise, the participants cannot benefit
from those procedural rulés.

To limit the appeal body’s power to review legaloes may benefit the rapid resolution

of the dispute. However, if factual and discretigriadgments are allowed to be totally out of

3 See Arrowsmithet al fn.57 above, p804..
54 |bid.
% See Arrowsmith, fn.5 above, pp247-248.

91



the control of this review body, it “would leaveotonuch latitude for procuring entities to
abuse the rules, by disguising discriminatory denis behind false factual and discretionary
assessment$® It is the minimum standard to allow the appeal ybad deal with legal
problems concerned in the initial review only. ight be better to give the appeal body some
control over the finding of facts and the exeraidediscretion by the procuring entity in
certain cases, for instance, when the finding afsfaor exercise of judgment is “wholly

unreasonable” or “arbitrary and capricio§5”.

4. Legal effect of decisions

The issue of legal effect of decisions concernstidrean external review body’s decisions
are legally binding; and if so, whether they caneldorced. Because of the sensitivity of
procurement decisions, they may be not binding rmwtdenforceable. Such possibilities are
found in the Model Law, as discussed below.

Considering the higher administrative review batagdme countries may lack the power
to grant the suggested remedies discussed fuirthehapter 6, the Model Law allows the
administrative authority in those states to metecommentone or more remedi€&. The
wording “recommend” means that the administratie@iew body has no authority to order
but merelysuggesthe procuring entity to provide certain remedig$he aggrieved supplier.
This implies the administrative review body's deémis are not binding and are
non-enforceable. In such a case, there may bekahds the recommendation would not be

enforced, since the procuring entity may disredhedreview body’s recommendation without

% See Arrowsmithet al fn.57 above, p804.
57 ibid.
% See Article 54(3) and the GTE, remarks on Artiide
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pressure to compulsorily enforce it. This is peghagplausible possibility in some states. This
“recommendatory” nature of review reflects agamensure the widest acceptability of the
Model Law, a pragmatic approach discussed in ch&¢B81.3) is used to deal with this issue.

However, it is also inappropriate to supposat tthe recommendations are fruitless
because of the possibility of non-enforcement.rbctice, in some States, non-legally binding
measures has a great effect. For example, in the &K overwhelming majority of
recommendations of central government ombudsmeffoioeved in practicé® Thus, it can
be argued that the aforesaid recommendation agp@acproduce substantial results in some
States, although it may not work well in other &at

The Model Law refers to judicial review venyiddty, as noted above. It does not define
the powers that should be given to a judicial nevieody, but simply indicates that these
should be powers generally available to the jutlicaiew body in the state concern@d.
This means whether a binding review from a judibiadly is available and whether it can be
enforced is determined by enacting States.

Unlike the Model Law, the EU regime requires thateenal review bodies’ decisions
must be binding and enforceable in Member Statds.dssumed that a judicial body makes
binding decisions. New Article 2(9) of both Remedigirectives clearly requires that the
independent administrative review body’s decisiomsst be legally binding. Further, new
Article 2(8) requires that Member States must emshat decisions taken by review bodies
can be effectively enforced.

Similar to the EU regime, the current GPA seems adgjuire that the review body’s

% See Craig, fn.61 above, p240; Le Sure, A and SufkipPublic Law(Longman, 1997), pp406-441.
0 See the GTE Remarks on Article 57; Arrowsméthal, fn.57 above, p753.
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decisions must be binding, although it does notesqly stipulate so. Article XX.7 provides
that challenge procedures shall “provide for” rajpitkrim measures to correct breaches, and
“correction” of breaches or compensation, whichidatks decisions of the review body,
including the court and the impartial administrativeview body, should be bindirfy.
However, under the revised GPA, it seems thatrtfpaitial administrative body as the final
review body may issue non-binding and non-enforeedbcisions, since Article XVIII.6(f)
states that the aforesaid administrative reviewyloash provide decisions eecommendations
relating to supplier challenges.

Unlike the EU regime, both the current and the sedi GPA do not provide that the
review body’s decisions must be ensured to be tdffdg enforced. It may be interpreted that
the general GPA requirement of effectiveness censitlin chapter 3(5.3) means that the
review body's decisions should be effectively epéat, as effective enforcement is an
important element of an effective challenge systemwever, it may be inappropriate to say
that the effectiveness principle indicates a rexjoegnt of the enforcement of the review
body’s decisions where there is no further specffiovision stipulating so, since the
effectiveness principle seems not constitute aapeddent obligatioff.

Like the GPA, APEC NBPs do not expressly providgalesffect of the external review
body’s decisions. The further guidance on revievetmagism in practice specifies that review
mechanism can “provide for correction of breachessampensation® This indicates a
desire that the review body’s decisions should indibg. Because one of the APEC general

requirements for review mechanism is effectiverassliscussed in chapter 3(3.3), this may

" See Arrowsmith, fn.5 above, p255.
2 |bid, pp241-243 and p255, footnote 63.
™ See Annex 3, 4.2.
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imply that the review body’s decisions should btosreable, although the information here is

far from clear.
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Chapter 5 Key characteristics of national suppliereview system (11)
-- Standing and Procedures
1. Introduction
This chapter discusses who should enjoy the righiring proceedings with those fora for
review considered in chapter 4 and which procedutak should be followed while handling

procurement disputes.

2. Standing
This section discusses who should have the starnidibgng proceedings, and restrictions on
the right to review.
2.1 Standing to bring proceedings
Who can exactly enjoy a right to review is a kegstion in the supplier review system, as it
determines who can bring the case before the nefdweum to seek review.Suppliers who
have participated (actual suppliers) or intend ddipipate (potential suppliers) in a specific
procurement process (hereafter called “main cotare are generally granted the right to
review, as their interests will be inevitably irgdr if the procuring entity violates the
procurement rules.

In addition, the right to review may be extendestibcontractors of disappointed main
contractors and others including trade associatieestain government bodies (such as
finance departments of the government), taxpayer&wen citizens in certain regimes.

Subcontractors may be given the standing to seaéwebecause they have an interest in the

! See Gordon, D.1., “Constructing A Bid Protest Prec@he Choices that Every Procurement Challenge Byste
must make” (2006) Vol.35, NoBublic Contract Law Journal p427 at p436.
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procurement process by way of contracting withrtfen contractor, although they have no
direct contractual relationship with the procuriagtity, and they may be harmed if the
procuring entity violates the procedural rules. Egample, a subcontractor would lose the
contract opportunity if the main contractor withetthowest price were not awarded the
contract as pre-indicated. As representatives pplgrs, trade associations may be granted
the standing to sue to protect the interests oplgns who are members of the association.
This approach can keep the aggrieved supplier anony. The supervising authority may
also be permitted to aek officio and initiate an action against infringement, beeathe
public interest may be adversely affected by thaeying entity’s violation. In addition, the
public may be allowed to use the challenge mechamis well, since taxpayers or citizens
have rights to care and know the use of the pubiies, and the irregular procurement
process may cause inconvenience to them.

If all individuals or units mentioned above wereagi the right to review, it may be
helpful for protecting the integrity of the procuarent process and promoting the procuring
entity and procurement officials’ accountability tose public funds. However, the
procurement process may be excessively disruptddnagatively affect the economy and
efficiency of public purchasing. This problem mag avoided, if the right to review were
conferred merely on main contractors. However, shpplier review system may not be
effectively used in some cases, since these supptiay be reluctant to initiate a complaint
because of reasons explained in chapter 2(2.214), &s fear of retaliation. How this problem
- to give the right to review merely to main cowotas or extend it to subcontractors and even

others - is addressed in the Model Law and therothe=e international instruments is
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considered below. As revealed below, sometimey, ke different approaches to the issue of

standing (see Diagram 5.1 below).

Diagram 5.1 Who has a standing to seek review

Main contractors Subcontractors Others
Model Law Yes No No
EU Regime Yes No No
GPA Yes Yes No
APEC NBPs Yes Yes No

2.1.1 Position of main contractors

Drafters of the Model Law recognise that an impartsafeguard of proper adherence to
procurement rules is that suppliers have the righseek review of the procuring entity’s
decision. Such a review process is helpful for mgkhe law self-policing and self-enforcing
to a significant degree Thus, the Model Law Article 52(1) expressly statest, subject to
certain limitations discussed further in 2.2, “asypplier or contractor that claims to have
suffered, or they may suffer, loss or injury duatbreach of a duty imposed on the procuring
entity” has the right to seek review. The Guidd&tactment (GTE) further clarifies that “the
right to review appertains only to suppliers andtcactors, and not to members of the general

»n3

public.”™ This indicates that standing is only given to sagplier or contractor, rather than

anyone else. Further, Article 2(f) defines “suppbe contractor” as “any potential party or the

2 See the Guide to Enactment, para.30.
3 I|bid, remarks on Article 52, para.1.
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party to a procurement contract with the procuentjty.” This indicates that the Model Law
narrowly uses the term “supplier”, which confiné® tperson who has a standing to seek
review to a firm seeking to be party to a governmeontract! i.e. main contractors
mentioned above. Under the Model Law, for examfiie, supplier whose tender has been
rejected has the right to review.

Article 52(1) mention above also indicates thathawe the standing to seek review, first,
main contractors should claim that they have seffesr may suffer loss or injury. This test
can have the effect of excluding some suppliensgkample main contractors not affected by
the violation) and others (such as the public) fiaitiating complaints. Consequently, it can
avoid excessive disruption to the procurement @®c8econd, such a loss or injury should be
caused by a breach difity imposed on the procuring entity. As explainedHertin 2.2, under
the Model Law, requirements on the procuring entlty not all constitute duties of the
procuring entity towards supplietsFor example, the selection of procurement metkatbt
regarded as a duty of the procuring entity; thyspbears affected by the procuring entity’s
inappropriate procurement method have no righe¢tew, as discussed further in 2.2.

The Model Law, however, does not deal with the capaf the supplier to seek review
or with the nature or degree of interest or detritmhat is required to be claimed for a
supplier to be able to seek revidWhose issues are left to be clarified by the éengState.

Like the Model Law, the other three internatiornadtiuments also give the standing to

main contractors. APEC NBPs provide for conferrihg right to review on “suppliers who

4 See Arrowsmith, S., “The Character and Role of Nati Challenge Procedures under the Government
Procurement Agreement” (2002P£.L.R.. p235 at p243.

5 See the GTE, remarks on Article 52, para.3.

5 Ibid, para. 1
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have, or have had, an interest in the procuren@mesned.” The GPA Article XX.2 obliges
its Parties to offer challenge procedures enabdingupplier to challenge a breach of the
Agreement, (or a failure to comply with a Party’sasures implementing the GPA if direct
challenging a breach of the Agreement by supplgnsot allowed under the domestic law
according to the revised GPA Article XVIII.1), drig in the context of procurements in which
it has or has had an interest. The EU Remediesies require Member States to ensure the
review procedures are available at least to anggpehaving or having had an interest in
obtaining a particular contract and who has beerrisks being harmed by an alleged
infringement The common feature of the above provisions is thay emphasise that
suppliers who can bring proceedings must have @terést” in the procurement concerned.
Of course, main contractors are those suppliers lvetve an interest in the procurement. The
purpose that they participate in a procurement &titign is to win a particular procurement
contract. This “interest” requirement can have #Hame effect that the requirement of
suffering loss contained in the Model Law can ha@vsensible application of this requirement
can deal with a potential problem — excessive gisvn to the process caused by allowing
subcontractors and others mentioned above to tmiiacomplaint, as further explained in
2.1.3. Such an “interest” requirement also has féecteto exclude some potential main
contractors from seeking review. For example, aduéhé lack of interest, a supplier legally
excluded at the early stage because of unsatigfiatification can be denied to have standing
to initiates a complaint over the application ofawful criteria for the evaluation of tendéfs.

It should be noted that the aforesaid internatiomstrtuments do not define the concept of an

7 See Annex 3, 4.1.

8 See Article 1.3 of both Remedies Directives.
9 See Arrowsmith, fn.4 above, p244.

10 |bid, p245.
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“interest”; thus it might be difficult to establign interest in some cases, for example, where
the contract was not advertised.

2.1.2 Position of subcontractors

As showed above, the Model Law and the other timesrnational instruments explicitly
provide for conferring the right to review to suigps who have an interest in the procurement
and/or suffer or risk suffering loss or damage beeaof an alleged violation. Do suppliers
mentioned above include subcontractors who may havimterest in the procurement? The
Model Law’s answer is no. As noted earlier, Arti@2(1) merely states there is a right to
review for “any supplier or contractor”. The GTE clarifies theubcontractors have been
intentionally omitted from the ambit of the right to review stiied in the Model Law, to
avoid an excessive degree of disruption, which miigipact negatively on the economy and
efficiency of public purchasint.

In the other three international instruments, whetubcontractors have standing to bring
proceedings is not as clear as in the Model Laned#ds to be further interpreted according to
the relevant context. As revealed above, the Elimegtresses to give the right to review to
the person who has an interest in “obtaining aiqdar contract”. This seems to exclude
subcontractors from seeking review, as “they dohaste an interest iobtaining the contract
but merely in obtaining work because of the awafd.”

As showed above, the GPA and APEC NBPs stress silyapliers who can invoke

challenge procedures should have an interest ‘encntext of procurements”(“in the

11 See remarks on Article 52(1) para.1.

2 gee Arrowsmith, S., “Enforcing the Public ProcuesinRules: Legal Remedies in the Court of Justicetlamd
National Courts” in Arrowsmith, S., (ed&¥medies for Enforcing the Public Procurement Rules (Earlsgate Press,
1993), p1 at p62.

13 See the GPA Article XX.2.
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context of a covered procurement” under the revis@®é XVIIII.1) or “in the procurement

concerned™*

rather than “obtaining a particular contract”. ¢eiargues that the GPA
provision “would appear to allow not only main ocautors to file challenge, but also
potential sub-contractors who also have an inténetste procurement'® This broader use of
the term “suppliers” referred in the GPA is suppdrby Arrowsmith. She argues, considering
that the GPA Article XX.2 is concerned to ensurat tihe GPA rules are effectively enforced,
it is better to extend “supplier” referred to irigthArticle to “any firm engaged in supplying
works, supplies or services, whether as a mainractalr, subcontractor, or operating further
down the supply chain® The same interpretation can also be used to atbae
subcontractors have a standing to seek review URBEC NBPs, since they arguably have an
interest “in the procurement concerned.”
2.1.3 Posdition of others
As noted earlier, others may also be granted stgnii bring proceedings. However, this is
not the case of the Model Law. As explained, theddoLaw gives standing merely to
“suppliers”; and the GTE further clarifies that thight to review does not appertain to
members of the public. Under the Model Law, trasioaiations are clearly excluded from the
ambit of the right to review, simply because theg ot “suppliers”.

Similarly, in the other three international instremts, it seems that others do not have a
right to review. The “interest” requirement continin these instruments excludes the person

or organisation that is considered as having nficgtrit interest in the procurement process,

such as trade associations and the public, frorkirsgeeview. For example, an individual

14 See Annex 3, 4.1.

15 gee Reich, Alnternational Public Procurement Law: The Evolution of International Regimes on Public
Procurement (London: Kluwer Law International Ltd, 1999), p308

16 See Arrowsmith, fn.4 above, p244.
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cannot complain to the review body merely on treugd that the procuring entity wasted the
public funds and harmed the public interest duevitongly exclusion of several qualified
suppliers from competition, as it has no intereghie procurement.
2.1.4 Further comments
As showed above, the Model Law and the other tlimegrnational instruments all give
standing to main contractors. Subcontractors actudad from seeking review in the Model
Law and in the EU regime. However, provisions of &P NBPs and the GPA can be
interpreted as granting standing to subcontractéss.others, the Model Law and the other
three international instruments do not provide thay are given the right to review. However,
provisions on the right to review stipulated in Medel Law and the other three international
instruments do not limit States’ rights to extetmhsling to subcontracts and others, since it is
merely aminimum standard to give main contractors rights to review

To grant the right to review to not only main cawators but also subcontractors and
trade associations may have some advantages alvirvg @veryone noted earlier standing to
sue or merely allowing main contractors to bringgaedings. On the one hand, it can avoid,
to a great degree, excessive disruption to theegmcaused by giving everyone mentioned
above the right to review. On the other hand, iuseful to a certain extent for solving
problems caused by limiting standing to main cartns. By granting trade associations
standing to sue, the affected supplier may be @bpgeserved anonymity and thus reduce its
reluctance to sue. As to subcontractors, it isiptesthat sometimes infringements affect their

interests rather than potential main contractoms. éxample, in the case of a procurement

17 see Arrowsmith, S., Linarelli, J. and Wallace, Regulating Public Procurement: National and International
Perspectives (The Hague: Kluwer Law International, 2000), p772.
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notice with certain discriminatory product spedfions such as requirements of only local
components, the potential main contractors may betaffected as they can obtain the
components form a local subcontractor thus they matycare to challenge the defective
specifications; however, such specifications willake the non-domestic potential
subcontractors ineligible for competing the worlughthey may be willing to initiate a
complaint'® To extend standing to subcontractors will alsoubeful for avoiding potential
problems in the case of tenders by consortia, camhymfiound in procurement of major
contracts; since subcontractors, as members of the consgriamchallenge the procuring
entity’s decisions, although the contract is redcbetween the procuring entity and the
consortium.

A problem to extend standing to subcontractors @ade associations is that more
disruption to the procurement process may be caudedever, this can be reduced by
applying the “interest” requirement discussed ab&wubcontractors’ interest can be required
to be shown “in the context of a procurement”, exguired by the GPA introduced earlier. For
trade associations, it might be appropriate to ireqghowing that at least one of their
members was interested in bidding that sort of re@ts.

2.2 Restrictions on the right to review

Although suppliers concerned are given a rightetgew in the Model Law, suppliers cannot
challenge the procuring entity if the rules unfiéfil by the procuring entity are not regarded
as imposing obligations on it; since under Arti&1) mentioned earlier, the complaining

supplier’s loss or injury should be caused by abineof the procuring entity'duty. Further,

18 See Reich, fn.15 above, p308.
19 See Arrowsmith, fn.4 above, p244.
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Article 52(2) states that the following shall n& subject to the review: a) the selection of a
procurement method; b) the choice of a selectiorogaure for procurement of services; c) the
limitation of participation in procurement on thasis of nationality; d) a decision to reject all
tenders, proposals, offers or quotations; e) asetfto respond to an expression of interest in
participating in request for proposals proceediraygl f) an omission of reference to the
Model Law, the procurement regulations and othessland regulations directly pertinent to
the procurement proceedings in solicitation docuseand in requests for proposals for
services.

The GTE explains that the exemption of the above ants decisions from review is
based on a distinction between duties and discr@tjodecisions of the procuring enfityOn
the one hand, the breach of duties imposed on tbeupng entity that are directed to its
relationship with suppliers and that are intendedconstitute legal obligations towards
suppliers, for example failure to select the wignividder under the pre-stated criteria, would
result in the exercise of right to review. On thihen hand, the exercise of discretion by the
procuring entity is regarded as only an interngjunement of the administration that may
merely aim at the public interest, and thus woutd give rise to private remedies. The
selection of a procurement method, for exampleat ithe discretion of the procuring entity
and does not directly concern the fairness of rimeat of the suppliers; thus it is excluded
from review?* To restrict suppliers’ right to review aims atilitig a workable balance
between the need to protect suppliers’ intereststha integrity of the procurement process

and the need to limit disruption of the procurenpotess?

20 see remarks on Article 52, para.3.
2l see the GTE, para33.
22 |bid.
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However, the above arguments may not stand upprag ®f them are not convincing
and some suppliers’ interests would be prejudiced altimately the enforcement of the
procurement rules would be adversely affectecerifain restrictions were adopted in practice,
as discussed below. The aforesaid restrictiongghr to review have been criticised by many
academics. For instance, Arrowsmith argues thatethestrictions are too bro&dindeed,
some of exemptions, including the choice of proswet method, the choice of a selection
procedure for procurement of services and thetiefeof all tenders, are unreasonable.

For example, to tredhe choice of procurement method as immune froneveis highly
likely to lead to abuse in practice. One reasoth& conditions for the use of alternative
methods stipulated in the Model Law are not cleat @gorous enough. The procuring entity
may thereof deliberately evade the procurement otethat should be used but select a
less-competitive method to favour a particular dieppby broadly explaining the conditions
for the use of alternative methods. As Myers argti@®llowing the rules with respect to
choice of the methods of procurement is one ofntlest important aspects of government
procurement. It would obviously be inappropriatesimply use sole source procurement
because he knows of only one manufacturer of am &#ed has made no further investigation
to determine whether there are other available lmrpp? Thus, he considers that the
exemption of selection of procurement methods frexmew is incorrect and does not advise
governments adopting the Model Law to adopt it.

To treat the selection of procurement method asunefrom review is alsaunfair for

23 gee Arrowsmith, S., “Public Procurement: An Appadiof the UNCITRAL Model Law as a Global Standard”
(2004)1.C.L.Q. p17 at p42.

24 Myers, J.J., “Commentary on the UNCITRAL Model Law®rocurement”, (1994) Jun@ternational

Business Lawyer p253 at p255.

% |pid.
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suppliers concerned, as they are unable to talketion against the procuring entity even if it
acted in bad faith, as revealed in the above exasnore seriously, it may conversely
encourage the procuring entity to choose an aliemarocurement method other than open
tendering, to avoid suppliers’ complaints. For egamwhere single source procurement is
employed, it is likely for suppliers even not beiagrare of the existence of a particular
procurement contract and thus no opportunity toptam. This will not only harm suppliers’
interests but also adversely affect the enforcematprocurement rules. The same
conseqguences can be caused when the choice oédimelprocedure for procurement of
services and the rejection of all tenders are exemnfrom review, as they are also easily
abused in practice.

The aforesaid problems have been realised by UNELT®uring the current review of
the Model Law it is being considered whether toetkelthe above list of exceptions to the
review process in the revision of the Model LAw.

Unlike the Model Law, the EU regime, the GPA andEAPNBPs do not provide for

similar restrictions on right to review.

3. Procedural arrangements — time limits and publicatbn of the decision

3.1 Time limits

Rapid resolution of procurement disputes is guitpdrtant for the effective enforcement of
the procurement rules and the adequate protecfiagheoaggrieved supplier’'s interest and

other interests involved. This is because the contract will often be awardedven be

% see Nicholas, C., “The UNCITRAL Model Law on Praemrent — The Current Reform Programme” (2006) 6
P.PL.R. pNA161 at pNA166.
27 gee further Fernandez Martin, J. Whe EC Public Procurement Rules: A Critical Analysis (Oxford: Clarendon
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carried out by the winning supplier quite quickiglldbwing the conclusion of the award
procedures, which may make it very difficult or evmpossible to correct the brea€hAfter
the contract is concluded, it is often not allowedbe annulled, for protecting the winning
supplier’s interest and the public interest andntaéning the legal certainty; and the only
remedy for the aggrieved supplier in some regirads claim damages which may be difficult
to obtain, as further discussed in chapter 6. @fgm suspension may be used to prevent the
conclusion of the contract during the dispute netmh process. However, the review body
may be reluctant to order a suspension for pratgdtiterests of the public and other suppliers,
as further explained in chapter 6. It is cleag fgrocurement dispute cannot be settled rapidly,
the aggrieved supplier’s interest may not be dffelt protected and the public interest and
other suppliers’ interests may be adversely aftecio ensure the speedy resolution of
procurement disputes, the Model Law provides faaitkd time limits on the review process;
the other three international instruments stiputatgeneral requirement on speedy remedies,
as further discussed below.
3.1.1 Suggestions of the Model Law
To ensure speedy resolution of procurement dispthesModel Law stipulates precise time
limits, including both time limits for initiating aomplaint and for completing the review, for
procuring entity review and administrative revies,explained below. Time limits for judicial
review are envisaged to be determined by enactiigS

It is important for the successful and rapid resofu of the procurement dispute to

initiate a complaint as quickly as possible, siitde the first step to the speedy settlement of

Press, 1996), pp209-210; Pachnou, D., “The effentigs of bidder remedies for enforcing the EC public
procurement rules: a case study of the public weeksion in the United Kingdom and Greece”, Phithe
(Nottingham University, 2003), pp39-42.

% gSee Arrowsmithet al, fn.17 above, p761.
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the dispute. The earlier the case is brought, diseeeit may be settled and the less disruption
to the procurement it may be caused. A complaimceming defective specifications, for
example, can be easily handled in the early stagsitoply deleting or correcting those
inappropriate requirements and thus minimise themht the procurement process. By
providing time limits for initiating a complaintuppliers are limited to file a complaint within
specified time periods, which will benefit the mpiesolution of disputes and reducing
disruption to the procurement proceeding.

The Model Law suggests that a complaint should Wiamiited before the procuring
entity within 20 days of the time that the suppbecame aware or should have become aware
the circumstances giving rise to the complainso as to avoid unnecessary delay and
disruption in the procurement proceeding at a latege®® Similarly, a 20-day time limit is
also given to have recourse to a higher adminig&&indy for review”

The time limit for completing the review is alsaucral for the speedy resolution of
procurement disputes. If there is no clear timatlonat least a clear requirement on the rapid
completion of the review procedures, the resolutbrdisputes may be delayed; since, for
example, the review body may spend many monthsstigating complicated procureméht.

If no suspension is available during the disputsoligion process, the contract may be
awarded before the decision is made. Even if tbeygement process can be suspended while
the challenge is pending, a strict time limit fecaling the case is also needed for avoiding or
reducing disruption to the procurement processo Adsdefinite time limit for completion is

helpful for minimising some problems that may baszal by the supplier review system, such

2 See Article 53(2).

30 See the GTE, remarks on Article 53, para.3.
31 See Article 54(1).

32 See Gordon, fn.1 above, p438.
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as inappropriate compromise because of fear ottgriijigation discussed in chapter 2(2.2).
The Model Law explicitly stipulates that both theguring or approving entity and the
higher administrative body shall, within 30 daysathe submission of the complaint, issue a
written decision with grounds based and remediastgd®
3.1.2 Provisions of the EU Remedies Directives
Unlike the Model Law, the original two Remedies éitives do not provide precise time
limits for various stage of the review procé&sdnstead, they merely made a general
requirement on review procedures, requiring Mengtates to ensure the procuring entity’s
decisions can be reviewed “effectively and, inipatar, as rapidly as possibl&”This means
that Member States can decide specific time lifits bringing and completing review
proceedings, based on the above general requirefiftenECJ further clarified in caséshat
national statutory time limits might be acceptakfe they were “reasonable”. In
Universale-Bau, time periods as short as two we€kand as long as six weeks, starting from
the time when the procuring entity’s decision beeockmown or ought to know to those
concerned, were accepted by the ECJ as reasonadgdimit for initiating complaints in
different case&
The new Remedies Directive makes clear where a Meritate provides that any

application for review of a procuring entity’s deioin taken in the context of, or in relation to,

33 See Article 53(4) and 54(4).

34 See Reich, fn.15 above, p224.

% See Article 1.1 of each Remedies Directive.

%6 See Case C-470/99niversale-Bau v EBS [2002] E.C.R. I-11617, ECJ and Case C-3278@tex v Unita
Socio Sanitaria Locale n.42 di Pavia [2003] E.C.R.I-1877, ECJ.

37 However, Treumer argues that this fourteen dags timit appears not to be reasonable as moreisimften
needed to identify violations and make a decisibring proceedings, especially for foreign suppliGee
Treumer, S. “Recent Trends in the Case Law from tirefiean Court of Justice” in Nielsen, R. & Treumer, S
(eds.)The New EU Public Procurement Directives, (Copenhagen: Bf Publishing, 2005), p17 at pp21-22.

38 See further Arrowsmith, SThe law of public and utilities procurement (2™ ed.) (London: Sweet & Maxwell,
2005), pp1408-1410.
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a contract award procedure falling within the scopsubstantive Directives must be made
before the expiry of a specified period, this peréhall be at least 10 calendar days from the
day following the date on which the procuring grditdecision, accompanied by a summary
of the relevant reasons, is sent to the supplidiis indicates that Member States are
required to give suppliers at least 10 days tdaitgittheir complaints when they apply for
review of a procuring entity’s decision.

In addition, the new Remedies Directive requiresrider States to ensure that a contract
is considered ineffective by an independent reviedy in certain cases discussed further in
chapter 6 and provides for the limitation period é@iming ineffectivenes¥. Under Article
2f.1 of both Remedies Directives, Member States prayide that the time limits for bring an
application for ineffectiveness is 30 days wheieatract award notice is published and six
month where no contract award notice is published.

The original two Remedies Directives do not deahwthe time limit for completing
review procedures, and it is not made clear imng Remedies Directive. This is a matter to
be decided by Member States according to the atpeneral requirement of effectiveness and
rapidity. In practice, length of completing review proceediigdifferent from State to State.
3.1.3 Provisions of the GPA
Similar to the revised EU Remedies Directives, ®RA provides a general requirement on a
rapid review and a minimum time limit for initiaircomplaints; it does not provide the time

limit for completion. To ensure speedy resolutidrlisputes, the GPA first requires that each

% See Article 2¢ of both Remedies Directives.

40 gee Article 2d.1 and 2f.1 of both Remedies Dirextiv

41 See further Golding, J and Henty, P., “The New RéieeDirective of the EC: Standstill and Ineffectiess”
(2008) 3PPL.R. p146 at p153.
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Party shall provide “timely” challenge proceduresr fsuppliers to seek revielf. As
Arrowsmith argues, this “timeliness” requiremenelates to the fact that the review body
should commence and complete procedures with raaorexpedition®® Moreover, the
GPA makes a further general requirement on the taiiop of review, requiring the challenge
procedures to be normally completed “in a timelshfan”** although it does not provide for
specified time limit for completing procedures.riély” used in the GPA is a vague word. Its
meaning “will depend on the nature of the meastalenged and the remedies soudft.”
For example, it is more important to rapidly makedecision on a claim of correcting
defective specifications than a damages claimndke former case, the procurement process
probably cannot proceed but in the latter casedimeract may have been awarded. Thus, it is
inappropriate to spend several months to handléotineer case but it seems acceptable in the
latter case.

As noted above, the GPA provides for the minimumetilimit for bring proceedings.
Article XX.5 states that the interested supplieryni@ required to initiate a challenge
procedure “within specified time-limits from themi& when the basis of the complaint is
known or reasonably should have been known bubicase within a period of less than 10
days.” The revised GPA Article XVIII.3 further clfies that suppliers should be given the
aforesaid time limit to prepare and submit a cingiée It can be seen that the GPA establishes
a minimum period for initiating proceedings for erisg that suppliers have sufficient time to

prepare and make a challenge. The GPA Partiesmeg®tct this minimum time frame to give

suppliers 10 or more days to raise complaints.

42 See Article XX.2 [Article XVIII1].

43 See Arrowsmith, fn.4 above, p241.
44 See Article XX.8 [Article XVIIL6()].
4 See Arrowsmith, fn.4 above, p250.
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3.1.4 Provisions of APEC NBPs
APEC NBPs provide for only a general requirementspeedy resolution of procurement
disputes. It states that review mechanism shouddige “timely” procedures for the review
of complaints’® The word “timely” used here can be interpretedttzat, in its member
economies, proceedings should be brought rapidly shppliers and also should be
accomplished by the review body in a timely manii@is is also a necessary requirement to
achieve “effective procedures” for the review obgurement complaints, which is also a
general requirement for review mechanism in APE(PhIBiscussed in chapter 3(3.3).
3.1.5 Further comments
As revealed above, the Model Law sets up definitee tframe for bring and completing
review proceedings. To use this approach is bedhesklodel Law is a blueprint designed to
be used by national legislators while establishig improving national procurement
legislation. Explicit and detailed provisions woub@ helpful for national legislators, and
benefit the ultimate purpose of the Model Law ptomote international trade in the field of
government procurement by harmonising the releveattonal laws. Predictability is one
advantage of this approach. It makes suppliers kexactly the length of time allowed for
them to bring proceedings; and makes all the ptalgaow the maximum time limit that the
review body should resolve the disptfteAlso, it can avoid interpreting the “timeliness”
requirement on the case by case basis.

Unlike the Model Law, the other three internatioiretruments provide some general

requirements with certain further guidance (a mumimtime limit for initiating complaints in

6 See Annex 3, 4.1.
47 See Gordon, fn.1 above, p438.
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the EU regime and in the GPA) and leave detailésbran time limits to be supplemented by
States. One reason is that it is very difficult iopossible to prescribe detailed review
procedural rules such as time limits in such bigdimernational agreements as the GPA and
the EU Remedies Directives, because this concarits different established legal rules and
legal tradition of different Staté8.Also, it is a particular sensitive issue to setpecified
time frame for review process in an internatiomakiument, as this may concern speeding up
legal proceedings in some States which involvescation of financial resources in the
judicial systent’ As to APEC NBPs, as provisions contained are @fi-bindingprinciples,

it is understandable there are no detailed rulesnom limits. To use the aforesaid approach
can make the relevant provisions easier to be &mgepy States and thus reach an
international instrument. However, compared wita #pproach used in the Model Law, the
general requirement on the rapid review proceedmgst clear enough and often needs to be
further clarification.lt is argued that the effectiveness of the GPAlehgk rules and the EU
regime would be greatly improved if a clearer tifreme or a maximum time limit were
provided for resolution of procurement complaimsational fora”

As to the concrete time limit for initiating compits, the GPA and the EU regime
stipulate a minimum 10 day period. As Arrowsmithuas, such “a 10-day period is in fact
relatively short, especially if the initially chalige must set out the legal and factual basis for
the claim.® Indeed, within this short time frame, the suppliesy be unable to complete

necessary preparatory work for challenging, sucldastification of possible violations and

8 See further Pachnou, fn.27 above, p41.

4% gee Pachnou, D., “Enforcement of the EC ProcureRelgs: The Standards Required of National Review
systems Under EC Law in the Context of the PrinajplEffectiveness” (2000) RP.R.L. p55 at p70.

50 sSee Arrowsmith, fn.4 above, p250 and Gordon, HnrRér, S. and Arrowsmith, S., “The Economic Impéct o
the European Union Regime on Public Procuremensdresfor the WTO” (1998) 2The World Economy, p51.

51 See Arrowsmith, ibid, p251.
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going through a number of internal levels to decideether to bring an actiof.If an
aggrieved supplier has to give up bringing proaegglithereof, “significant defects in the
procurement system may escape oversighOf course, implementing States may set a more
generous time limit, for example, a 20 day perisdrecommended in the Model Law, to
reduce or avoid the occurrence of the above prablem

3.2 Publication of the decision.

To ensure transparency of the review proceedings the effective enforcement of
procurement rules, it is useful to let suppliersiaaned and the public know the review
body’s decision.

The Model Law Article 55(3) suggests that a copyhaf decision made by the head of
the procuring entity or the external administratiegiew body shall be furnished to not only
the complainant and the procuring entity but alsp @her supplier or governmental authority
participated in the review proceedings, within S/slafter the issuance of the decision.
Furthermore, the complaint and the decision shalinptly be made available to the public
for inspection, except for information that the dtisure of which would lead to adverse
results, such as prohibition of fair competition.

There is no similar provision in the EU Remedieseblives. Detailed rules on this issue
are left to be supplemented by Member States iomadtlegislation. It can be argued that it is
somehow required by the Remedies Directives ureptinciple of effectiveness.

The GPA also does not require publishing the rexdewgision. However, the GPA Article

XIX.1 [Article VI.1] requires publishing various geral measures affecting government

52 See further Treumer, fn.37 above, p22.
53 See Dordon, fn.1 above, p437.
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procurement including judicial decision and adminaiive ruling of general application,
which arguably “entails publication of the outcomieany challenge procedure that have a
value as precedent or as guide for resolving futoreplaints.®

APEC Transparency Standards on Government Procute(neentioned in chapter
3(3.1)) 1(a) clearly states that each Economy evibure that progressively judicial decisions
and administrative rulings related to governmerdcprement are promptly published or
otherwise made available, for example, via theri@g in such a manner as to enable
interested persons and other Economies to becoquaiat with them. Under this provision,
decisions of administrative and judicial review lesd should be published in member

economies

54 See Arrowsmith, fn.4 above, p247 and p255.

115



Chapter 6 Key characteristics of national supplier review system (111)

- - Remedies

1. Introduction

This chapter discusses in the Model Law and therdtiree international instruments which
remedies are available to the aggrieved supplitdrérreview process. Provisions on remedies
available are an integrated part of an effectivepsar review system. The Model Law and
the other three international instruments all pdevior remedies of suspension, setting aside
and damages, although their concrete provisiondiiezent, as elaborated below.

The following section provides an overview of remesdstipulated in the Model Law
and the other three international instruments. Thegctions 3-5 discuss remedies of
suspension, setting aside and damages in detailleVdiscussing these three specific
remedies, the importance of each remedy will k& fionsidered; then how each remedy is
addressed in the Model Law and the other threenat®nal instruments will be examined,

finally further comments will be provided.

2. An overview of remedies stipulated in each model

2.1TheModd Law

The Model Law provides for remedies that can batgcby the procuring entity itself and by
the administrative review body; in particular, ffevs a detailed list of remedies for the latter.
As explained in chapter 3(2.3), the Model Law deaild judicial review very briefly and

does not touch the issue of remedies for judigalew proceedings; however, the aforesaid

116



remedies list discussed below is equally usefueaniding which remedies should be granted
by a court.

For remedies available in procuring entity revighe Model Law Article 53(4)(b)
stipulates that the head of the procuring entitglisindicate the corrective measures to be
taken in its written decision, if the complaintvigiolly or partly upheld. Then, the Guide to
Enactment (GTE) further explains that the possibberective measures might include:
requiring the procuring entity to rectify the wrdagprocurement procedures to comply with
the law; requiring the procuring entity to accephare advantageous offer if there is, instead
of the issuance of acceptance notice to the tendeitally chosen; terminating the
procurement proceedings and ordering to re-commémeeproceedings.In addition, the
procurement proceedings may be suspended aftenpl@iot has been promptly submittéd.

The Model Law Article 54(3) offers a list of optiahremedies for administrative review
explained below. (a) Declaring the relevant legales or principles that govern the
subject-matter of the complaint. (b) Prohibiting ghrocuring entity from adopting unlawful
action or decision or from following an unlawfulgmedure. (c) Requiring the procuring entity
to act or to proceed in a lawful manner or to readawful decision. This remedy requires the
procuring entity to correct its wrongful decision iself. (d) Annulling wholly or partly an
unlawful decision of the procuring entity, excepie tdecision bringing the procurement
contract into force. This remedy of setting asideflirther considered in section 4. (e)
Revising an unlawful decision by the procuring gntir substituting its own decision for such

a decision, other than any decision bringing tleeprement contract into force. It implies that

! See Arrowsmith, S. Linarelli, J. and Wallace, Regulating Public Procurement: National and International
Perspectives (The Hague: Kluwer Law International, 2000), pp 783.

2 See remarks on Article 53, para.5.

3 See Article 56.
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the administrative review body can correct the pring entity’s unlawful decision or directly
issue its own decision to substitute the entitgsision, rather than compelling the procuring
entity to render a lawful decision. It is much sger than the third remedy. (f) Requiring the
payment of compensation. This strong remedy isugsed further in section 5. (g) Ordering
the termination of the procurement proceedings. ddrglich circumstances, the procuring
entity may institute new procurement proceedih@s. addition, suspension elaborated in
section 3 can be used provided certain requirensatsatisfied.

Considering that national legal systems are diffesgith respect to the nature of the
remedies that the administrative review body is petant to grant, the GTE explains that a
State may choose to introduce all remedies lisbetv& or only those that an administrative
body is normally competent to grant in the legaitssn of that Stat®.
2.2TheEU regime
Unlike the Model Law, the EU Remedies Directivepressly require the following three
specific remedies to be made available in natiogalew procedures in Article 2(1) of both
Remedies Directives:

The first is interim measures. National review tesdshall have power to take interim
measures, including suspension, at the earliesorappty for correcting the alleged
infringement or preventing further damages to thierested concerned. This means that
national review bodies should have the power tpend contract award procedures, while the
review proceedings are pending, to restrain arthéuninfringement.

The second is setting aside unlawful decisions.s Thicludes the removal of

4 See the GTE, remarks on Article 54, para.l11.
5 See the Model Law Article 56.
5 See remarks on Atrticle 54, para.8.
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discriminatory technical, economic or financial gfieations in the invitation to tender, the
contract documents or in any other document rejdtirthe contract award procedure.

Under the Utilities Remedies Directive (Article 2@ and 2(5)), Member States are
permitted to empower the review body to imposeudisive penalty payment on the procuring
entity, instead of granting interim measures amdathnulment of unlawful decisions, in cases
where the infringement has not been correctedeargmted.

The third is damages. National review bodies diele the power to award damages to
persons harmed by an infringement.

Considering there are different legal frameworksl aifferent legal traditions in
Member States, the two Remedies Directives prothdé the above three remedies may be
available from separate bodies responsible foeuwdfit aspects of the review procedurghis
implies that a Member State, for example, may cadossmpower the administrative courts
to order remedies of suspension and setting asidi¢he ordinary courts to award damages.
2.3TheGPA
Like the EU regime, the GPA also requires thatdhspecific remedies — interim measures,
correction and compensation — must be made availablsuppliers in domestic review
procedures, as discussed below.

The GPA first required that domestic challenge pdures must provide for rapid interim
measures to correct breaches and to preserve caih@gsportunities, and further states that

the above action “may result in suspension of tfeeyrement process. This implies that

 See Article 2(2) of each Directive.

8 This is the case in Italy. See Bovis, EG Public Procurement: Case Law and Regulation (Oxford: Oxford
University Press, 2006), pp496-497.

9 See Article XX.7(a) [Article XVIII.7(a)].
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the GPA Parties must authorise their national reviedies the power of suspensidn.

Also, the GPA requires that correction of the bheac compensation for the loss or
damages suffered must be available in nationalasige procedures. The use of word “or”
in the provision results in different understandgiog whether both remedies of correction and
damages or only one of them are requife@aking the word “or” literally, arguably this
means the GPA Parties “do not have to providedbaside remedies if they do wish to do so,
but may rely solely on damages as a method forreinfp the rules*® However, this
interpretation would conflict with one GPA generafuirement to challenge procedures —
providing effective procedures to suppliers concerriédf a State limits the review body’s
authority to award damages only, it is hardly tp Beat such a remedy system is effective. As
further explained in section 5, it is not easy $wppliers to claim damages due to some
procedural difficulties and the aggrieved suppleay have no incentive to complain if
compensation is limited to costs only. Moreoveg, damages remedy has no corrective effect
and thus cannot ensure the enforcement of procunterakes. Thus, arguably, both remedies
should be available in a national review systereutide GPA principle of effectivene$s.
2.4 APEC NBPs
Provision on remedies in APEC NBPs is quite brlefprovides that, in practice, review
mechanism of member economies can provide for éotion of the breaches or

compensation for the loss or damages cad$eSimilar to the GPA, the word “or” is used

10 see Arrowsmith, S., “The Character and Role of Matic€hallenge Procedures under the Government
Procurement Agreement” (2002P£.L.R., p235 at p251.

11 see Article XX.7(c) [Article XVII1.7(b)].

12 See Arrowsmith, fn.10 above, p253.

13 See Arrowsmithet al, fn. 1 above, p784.

14 see Arrrowsmith, fn.10 above, p253; Reich,lAternational Public Procurement Law: The Evolution of
International Regimes on Public Purchasing (Kluwer Law International, 1999)p310-311.

15 See Arrrowsmith, fn.10 above, p253.

16 See Annex 3, 4.2.
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and APEC NBPs provide that review procedures shbeldffective’” Thus, it can be argued
that the interpretation on whether both remediesoofection and damages are required in the
GPA can be used here as well; i.e. arguably, betmedies should be available in national
review mechanisms to satisfy the general requir¢mieeffectiveness.

Interim measures are not referred to in APEC NBRsvever, this does not mean that
suspension is excluded from possible remediesablailto suppliers; since it may be needed
for giving effect to the general principle of effeeness of review procedures to empower the

review body to grant suspension.

3. Suspension

3.1 Theimportance of suspension and conditionsfor suspension

Suspension is a very effective remedy for protgctive complaining supplier’s interest, as it
can maintain thestatus quo before the review body issues its decision. If phecurement
process continues during the review process, tbheupement contract may be concluded or
even be performeld. In this case, the review body may be not allowea@rnul concluded
contracts for protecting the public interest and successful supplier’s interest as further
explained in section 4. Consequently, the aggrieugablier may not be given relief or merely
granted limited monetary relief explained furtheisection 5, which is the second best for the
complainant? More seriously, “a resource mechanism would losehrof its effectiveness if

the contract could be entered into force notwithditag the fact that the procurement

17 H
Ibid, 4.1.
18 gee further Reich, fn.14 above, p310; Arrowsnetlal, fn.1 above, p761.
19 see Gordon, I., “Constructing A Bid Protest Proc@sg Choices That Every Procurement Challenge System
Must Make” (2006) Spring 3Bub. Cont. L. J. p427 at p441 and p444.
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proceedings or decision had been challenged anki iégdefective®

To order a suspension can provide effective reniedye aggrieved supplier. Also, it can
have some effect to deter procuring entities froakimg violations, since inconvenience to
the procuring entity’s projects and criticism fralhe public can be caused if its projects are
delayed. Therefore, it is necessary to make a fipeeimedy of suspension available in a
supplier review system. The application of suspmngiay be automatic after the initiation of
a complaint, or decided by the review body on &dnscase basfs.

However, the application of a suspension will in@dly result in a delay to the
procurement process. Suspension will interruptpttteurement process, especially when an
automatic suspension is applfédThus, to avoid the abuse of this remedy and redtsce
adverse effects, the review body may be requiredomsider the following factors while
deciding the award of suspension; and they mayk@selevant to any automatic suspension.

The first factor is whether the applicant’s casariguable or even seriotis This means
that the applicant for a suspension should sholgaat, the case is not manifestly ill-founded,
i.e. the case has some merits thus it has certagmed likelihood of success or even
reasonable prospects to win the case.

The second is whether the suspension is reallyau#édrhe applicant is often required
to demonstrate that it is at the risk of sufferinggparable damages in the absence of a
suspension. For example, in a State where only desniémited to costs is available after the

conclusion of the contract, in the case that th&tract is likely awarded soon, the applicant

20 See UNCITRAL Document (A/CN.9/WG.V/WP.22), “Procuremt: report of the Secretary-General”,
UNCITRAL Yearbook, 1989,Vol.XX, pp146-149 para.225.

2L sSee Gordon, fn. 19 above, pp441-442.

22 |bid.

2 gSee Arrowsmithet al, fn. 1 above, p773.

% bid.
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can argue that it will suffer irreparable damagéhaut a suspension. In those States where
damages including lost profits are provided, it miag difficult for the applicant to
demonstrate the need for a suspension; since thewmdody may take the view that the
supplier's damages can be redressed by adequatpensation thus decline to order a
suspension.

The third is whether suspension can adversely taffex public interest and the third
parties’ interests. Suspension will inevitably getlhe completion of the procurement project,
which will cause inconvenience to the public, fgample in the case of establishing a public
hospital. Also, delay can harm the interests ofeotbuppliers participating in the award
process, especially the winner bidder’s interestabse more time and thus more costs are
needed for competing or completing the contracusThhe review body is often required,
before deciding a suspension, to carry some kirftbaiince of interests” t&st- taking into
account all interests involved first and then weligh importance of a suspension against the
possible adverse consequences for the public sttargl third parties’ interests.

The fourth is whether the contract has been cordu8uspension may be not allowed
after the conclusion of the contract in some regintcause the suspension of concluded
contracts can adversely affect the administratiba, public interest and in particularly the
innocent winning supplier’s intere®t.

Whether the applicant is able to give an undertpkim damages may be also a
requirement in some States, for preventing somlmup from seeking suspension rashly.

This requirement implies that the applicant hacampensate the procuring entity’'s loss

25 gee further Arrowsmittet al, fn.1 above, p774; Arrowsmith, fn.10 above, p26d Reich, fn.14 above, p310.
% gee Arrowsmith, fn.10 above, p252; Arrowsmith, Bie Procurement: Example of a Developed Field of
National Remedies Established by Community Law” (399BL.R.p125 at p144.
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suffered as a result of the suspension, if it Ieske case in the main actign.

3.2TheModd Law

The Model Law (Article 56) suggests a “semi-autdniaguspension approathto preserve
the complainant’s rights pending the disposition ref/iew proceedingd’ Under this
procedure, after a timely complaint to the procugahentity or an administrative review body
is filed, the procuring proceedings or performaméethe procurement contract when the
contract enters into force should be automaticallgpended for 7 days, provided certain
conditions explained below are satisfied. Thidahguspension period can be extended by the
review body to 30 days.

The GTE clarifies that the above suspensiomds automatic but is subject to the
fulfillment of certain conditiond® It points out that an automatic suspension mafiethe
resolution of the complaint at a lower level withdwrdening a judicial review procedure,
thus facilitating a more economic and efficientpdi® resolution. However, it may also
increase the extent of disruption to the procurdnpeocess, thus affecting the operation of
the procuring entity* To limit the unnecessary triggering of a suspemshuticle 56(1) sets
forth the following conditions for suspension.

Firstly, the complaint is not frivolous. This preion aim at enabling the review body to
look on the face of the complaint to reject frivabocomplaints, in the case thext parte

proceedings can be initiated by the complaifarntnfortunately, it is not clear enough as the

27 see Arrowsmithet al, fn.1 above, p774; Pachnou, D., “Bidder Remedid=ntforce the EC Procurement Rules
in England and Wales” (2003)AP.L.R. p35 at p52.

2 gee ITC, “Elements of a Model Legal Framework fable Procurement: The UNCITRAL Model Law on
Procurement of Goods, Construction and Services. p20

2 gee the GTE, remarks on Article 56, para.l

%0 bid, para.2.

3! |bid, para.l.

%2 |bid, para.2.
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Model Law and the GTE do not further explain thedkof thing frivolous complaints mean.
Because of the lack of clarification, the identifion of a frivolous case depends entirely on
the discretion of the review body. In practiceisitvery possible that a complaint on a very
minor irregularity, such as an omission of the aeohtelephone number in the invitation to
tender, is treated as a frivolous case. Howevenaif not always be obvious that a complaint
is frivolous in practice.

Next, the complaining supplier submits a declaratitze contents of which, if proven,
demonstrate that the supplier will suffer irrep&eahjury in the absence of a suspension, it is
probable that the complaint will succeed and thatijng of the suspension would not cause
disproportionate harm to the procuring entity optber suppliers. This requirement includes
actually three conditions commonly required for mdimg a suspension - the need for a
suspension, the strength of the case and the ‘tmlahinterests”. Before further considering
them, one point worth emphasising is that the alpeeision is not intended to involve an
adversarial or evidentiary process, since this @auh counter to the objective of a swift
triggering of a suspension upon timely raising mptaint®

The first condition for suspension is that the claimant must assert that it will suffer
irreparable injury if no suspension is given, iitemust demonstrate there is a need for
suspensio? For example, the unsuccessful supplier may argeetocuring entity’s award
decision will bring it serious and irreparable dges which cannot be adequately
compensated by financial damages. Second, the aomapt must declare that it would have a

chance to succeed in the main action. This meaatstite complainant should allege at this

3 Ibid.
34 See Arrowsmithet al, fn. 1 above, p773.
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stage that the procuring entity has invoked a bredcluty and thus it has a possibility to win
the case. Third, the complainant must state thatlisproportionate harm to the procuring
entity or other suppliers would be caused. Thismadhat the complainant must indicate that
suspension will not entail serious inconveniencdamages to other interests involved.

Finally, Article 56(4) clearly states that suspensshall not apply if the procuring entity
certifies that urgent public interest consideratioaquire the procurement to proceed. This
means that the suspension might be circumventedhenconsideration of urgent public
interest, for example in the case of procuremengadds needed urgently at the site of a
natural disaster,

As mentioned earlier, after the initial short pdriof suspension expires, the suspension
period may be prolonged up to 30 days by the retiedy on the assessment of the merits of
the complainf®

It should be reiterated here that the Model Lawssagthing about the remedy of
suspension at judicial level, since it does not déth judicial review in detail.
3.3TheEU regime
In the original two Remedies Directives, automatitspension was not required and the
precise conditions for suspension were not mada.diowever, the new Remedies Directive
clearly requires Member States to ensure an autorsaspension in certain circumstances,
although it still does not clarify the conditiores uspension, as explained below.

Firstly, Article 2.3 of both original Remedies Diteves states that review procedures

neednot in themselves have an automatic suspensive eaffetite contract award procedures

% See the GTE, remarks on Article 56, para.3.
% Ibid.
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to which they relate. The new Remedies Directilbstites the same principle as the general
rules but adds the very important qualificationguieing an automatic suspension in the
following cases’ The new Article 1(5) of both Remedies Directivé=ady states, in the case
that Member States require the aggrieved supplidirst seek review with the procuring
entity, Member States shall ensure that the sulimnissf such an application for review
results in immediate suspension of the possibititiconclude the contract. The suspension
shall not end before a period of at least 10 datfs effect from the day following the date on
which the procuring entity has sent a reply. Thidigates if a Member State requires a
compulsory procuring entity review, to prevent {mm@curing entity from rushing into the
contract before the supplier seeks an externalewevit must provide for an automatic
suspension, not ending before the expiry of thdatdion period introduced in chapter
5(3.1.2). Also, new Article 2(3) of both Remediesdotives requires, when a body of first
instance independent of the procuring entity resieavcontract award decision, Member
States must ensure that the procuring entity caoontlude the contract before the review
body has made a decision on the application efdreinterim measures or for review. The
suspension shall end no earlier than the expithektandstill period introduced further in 4.3.
This seems to imply when an external review bodthadirst instance review body reviews a
contract award decision, the conclusion of the remtt should also be automatically
suspended until at least the expiry of the stalhgsriod. Except in the above cases, both
Remedies Directives do not require an automatipesusion at stage of appeal from the first

instance review; thus Member States can decidehghéb require an automatic suspension

87 See new Atrticle 2(4) of the Remedies Directive; deticle 2(3a) of the Utilities Remedies Directive.
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when the supplier seeks review from the appellaviesv body such as a court or an
independent body.

In addition, new Article 2d(1)(b) of both RemediBsectives clearly provides that the
external review body shall consider the contraeffective, if it has infringed the above
automatic suspension requirements and there isi@nbteach of rules which has affected the
supplier’s chance to win the contract.

Secondly, the precise conditions for suspensiorewet made clear in the two original
Remedies Directives. Similarly, the new Remedige®ive merely states that Member States
may provide that the body responsible for reviewcpdures may consider the probable
consequences of interim measures for all intetid®tly to be harmed, and the public interest,
and may decline to grant such measures wherertbgative consequences could exceed their
benefits® This indicates that some kind of “balance of iags” test may be applied in
Member States. They may allow a review body, whemeéds to decide a suspension, refuse
to suspend the procurement if it thinks that ineomience or harms caused to the public and
other interests involved as a result of suspensimund be greater than benefits possibly
obtained by ordering a suspension, after weighlhopi@rested involved. In practice, review
bodies tend to give greater weigh to the publiergt, as the possible damages are to an
individual supplier only if no suspension is awatde

New Article 2(7) of the Remedies Directive and néuticle 2(6) of the Utilities
Remedies Directives seem to indicate another dondihat Member States may, if they

choose, impose as a condition for suspension -cdhéract has not been concluded. The

%8 See new Article 2(5) of the Remedies Directive aed Article 2(4) of the Utilities Remedies Directive
% See Brown, A., “Effectiveness of Remedies at Natibesel in the field of Public procurement” (1998)
PPL.R. p89 at p92.
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above Articles allow Member States to provide thdter the conclusion of a contract under
provisions on automatic suspension and standsiijlirement explained further in 4.3, the
review body’s power shall be limited to award daeggnly. This implies it is acceptable in
the EU regime that suspension will not be awardéel dhe contract has been concluded
according to the relevant rules.

In addition to these two conditions, in practides following criteria may be considered
by the review body while deciding whether to awarslispension.

To consider whether there are the prospects ofessaaf the case may be one criterion.
For example, irCS Communications Systems,*® a supplier raised a complaint with the Federal
Procurement Office of Austria to seek to set aslideprocuring entity’s decision rejecting its
tender and apply for suspending the conclusiorhefdontract. The review body sought a
preliminary ruling from the ECJ as to whether thegpects of success of the substantive
action was permitted to be considered while degidinsuspension, because it was not
expressly indicated in the Remedies Directive. H&J observed that the fact that the
prospects of the substantive action are not memtidn the Remedies Directive does not
mean the preclusion of such prospects from beingidered. Member States can require their
national review bodies to take such prospectsantmunt when deciding the grant of interim
measures, provided it does not breach the prin@plequivalence and effectiveness. This
clearly indicates that strength of the case cacomsidered while deciding a suspension.

Also, the adequacy of a damages remedy may beezardl criterion. The review body

may deny awarding a suspension if it considers tiatapplicant’s loss can be adequately

40 Case C-424/01CS Communications & Systems Austria GmbH v Allegemeine Unfallversicherungsanstalt [2003]
E.C.R. 1-03249. See further Brown, A., “Whether thegpects of success of the substantive Action magken
into account when considering an application foefim measures: A note on case C-424/01 CS Commionisat
& Systems Austria v AUV” (2003) 8.PL.R. pNA144.
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compensated by financial damages. For exampléEsaura,** the CFl rejected Esedra’s
application for a suspension; one reason is thahaught that financial loss was not
irreparable if this can be compensated by awardergages. Nevertheless, to consider the
adequacy of damages whiling determining a susperisi@ controversial issue. As further
explained in section 5, it is generally not eagytf® supplier to be given adequate damages
and even impossible to seek compensation in ceztagias. More importantly, the adequacy of
a damages remedy does not necessarily result iprdausion of a suspension; as the EC
Law requires that the particular remedy of susmenshould be effectiv&. In the UK, in
Harmon,*® the judge took the view that the adequacy of damagndition cannot be applied
to the suspension remedy, since suspension undeegiulations is a particular remedy and
the EC law requires that remedies in procurementilshbe effective. As Arrowsmith argues,
Alcatel* discussed further in 4.3 indicates that a remelgetting aside is still needed
although damages may be awarded:; this interpratatam applies to the suspension renfédy.
3.4TheGPA

As introduced in 2.3, the GPA requires that natiarmallenge procedures shall provide for
rapid interim measures, and clearly states thah swtion may result in suspension of the
procurement process. This indicates that the aw@sdispension may be decided by national

review bodies on the case-by case basis, ratharapplying automatically after the review

41 Case T-169/00REsedra Sorl v Commission [2000] E.C.R. II-2951. See further Brown, A., “Interieasures
against the Community Institutions in Procuremente&a& Note on the Esedra Case” (200PRL.R. pNA51.

42 See Arrowsmith, SThe law of public and utilities procurement (2" ed.) (London: Sweet & Maxwell, 2005),
ppl418-1419; Pachnou, fn.27 above, p51.

43 Harmon CFEM Facades (uk) Ltd v The Corporate Officer of the House of Commons, [2002] 2 L.G.L.R.372. See
further Arrowsmith, S., “EU Procurement Rules in thi¢ Courts: An Analysis of the Harmon Case Partd dh
(2000) 3 and £P.L.R, p120 and p135.

4 Case C81/98Alcatel Austria AG v Bundesministerium fur Wissenschaft und Verkehr [1999] E.C.R. I-7671. See
the notes by Oehler, M, & Dischendorfer, M, (20QBP.L.R. at pCS54; Dischendorfer, M., & Arrowsmith, S.,
(Case C212/02) (2004)PBPL.R., pNA165; Arrowsmith, fn.42 above, pp1396-1397 apd427-1431.

% See Arrowsmith, fn.42 above, p1419.
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proceedings are initiated. The GPA Parties canigecautomatic suspension if they wiSh.

Like the EU regime, the GPA merely clearly provides one test — the balance of
interests - to be applied if Parties choose thigwbonsidering the award of a suspension.
Article XX.7(a) [Article XVIII.7(a)] states that pcedures may provide that overriding
adverse consequences for the interest concernelliding the public interest, may be
considered in deciding whether interim measuresilshbe applied, and just cause for not
acting shall be provided in writing. This indicatixat national review bodies may be given
some discretion in balancing the interests invafell they think there will be “overriding”
adverse affections on other interests concernegl,adan deny awarding a suspension.

Although other factors are not expressly mentioimethe GPA, it is submitted that the
following conditions for suspension seem acceptabider the GPA. One concerns the
strength of the case. Because interim measuresamdgtbe provided to correct “breaches” of
the Agreement in Article XX.7(a), it seems to imgiyat the applicant for a suspension may, if
states choose, be required to indicate at leassthtbgrocuring entity has invoked a breach of
duty under the GPA and its claim is thus likelylt® successfif The other concerns an
undertaking in damages. It is argued that Articke 2(a) may be concerned only with limiting
the substantive grounds for rejecting interim measuand does not prohibit States from
imposing procedural requirements on the applicatibsuspension; thus an undertaking in
damages can be required in the GPA Patties.

The limitation based on adequacy of damages isghmgbnot permitted under the

6 See Dingel, D. DPublic Procurement: A Harmonization of the National Judicial Review of the Application of
European Community Law (The Hague: Kluwer Law International, 1999) p240.
47 See further Arrowsmith, fn.10 above, p252.
48 i
Ibid.
9 Ibid.
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GPA™® As already noted, Article XX.7(a) clearly statbsttthe interim measures is used to
“correct breaches” and “preserve commercial oppities”, rather than for protecting the
interests concerned. Adequate damages may sufficieempensate the aggrieved supplier’s
damages; but it cannot correct irregularities oalir

In addition, the GPA says nothing about whetheerint measures can apply to
concluded contracts. There are different understgsdn this. Reich argues that, considering
the broad requirement of the GPA is to use intemmasures to “correct breaches” and
“preserve commercial opportunities”, national rewigodies should be empowered to suspend
the performance of a concluded contracDingel asserts this is a matter to be decidecby t
GPA Parties, since there is no express provisiohipiting suspending concluded contra@ts.
A better view is that it seems acceptable to peabar on suspending a concluded conffact,
since Article XX.7 allows rejection of interim meass for protecting “overriding” public
interest and other interests concerned. After thrclasion of the contract, arguably, the
successful bidder’s interest in legal certaintgéserally an “overriding” interest, unless it is
aware of the breach.
3.5APEC NBPs
As noted in 2.4, there is no provision on suspensicAPEC NBPs. Member economies may
provide for suspension and conditions for suspenisimational legislation if they wish.
3.6 Further comments
As noted above, suspension may be automatic, édetbby the review body. An automatic

suspension can avoid “the need for litigation ofethier to grant interim measure on a

%0 |bid.

51 Reich, fn.14 above, p310.

52 See Dingel, fn.46 above, p241.

53 See Arrowsmith, fn.10 above, pp252-253.
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case-by-case basis, but that comes at the cosisafption in every procurement that is
protested.® To empower the review body to award a suspengica case-by-case basis can
avoid the problem of abuse. However, it may beidliff for the aggrieved supplier to be
awarded this remedy, as they will presumably nemdpérsuade the review body the
procurement procedure should be suspended duringetview proces$. Considering the
public interest and other interests involved, tegiaw body is often reluctant to give a
suspension, especially when it is allowed to takeltime to resolve the dispufe.

The “semi-automatic” approach adopted in the Mddek is though to “represent the
best and most modern techniques” in the area @iupement legislatiof. This approach can
strike a balance between the protection of theiaged supplier’s interest and the avoidance
of an excessive or undue disruption of the procergnprocess. On the one hand, the
complaining supplier can be easily afforded a shutial period of suspension; and during
that period it would have an opportunity to persu#tte review body to extend suspension.
On the other hand, the exercise of the above $hitiel suspension is conditional upon the
satisfaction of certain conditions; and the prolatian of the initial suspension, which is
limited to 30 days, is determined by the reviewbedpecially on the consideration of all
interests involved; and suspension is allowed tavméded in exceptional circumstances.

Conditions for suspension should not be too diffitw satisfy. If they are too strict, for
example, requiring the applicant to show that theeace of a suspension would endanger its

commercial survival, it would make the suspensiemedy very difficult or impossible to

5 See Gordon, fn.19 above, p442.

%5 |bid, pp441-442.

%6 |bid, p442; Arrowsmithet al, fn.1 above, p774.

57 See Myers, J. J., “Commentary on the UNCITRAL Modahlon Procurement” (1994) Juheernational
Business Lawyer p253 at p255.
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obtain® Consequently, the general requirement of effentiss of the review system clearly
stated in the EU regime, the GPA, APEC NBPs andadlgtincluded in the Model Lawv will

not be complied with.

4. Setting aside unlawful decisions

4.1 Theimportance of annulment and issues on the annulment of concluded contracts
Aggrieved suppliers often prefer to have the primguentity’s illegal decision to be annulled
and then re-run the whole or the relevant procurénpeoceduré® since the remedy of
setting aside can allow the supplier an opportutttgompete for the contract. This remedy
can also benefit the enforcement of the procuremeglels, as it can correct irregularities
occurred and deter procuring entities from makirfgrigements.

As far as the remedy of setting aside is concerpadicular attention should be paid to
concluded contracts. Whether concluded contraatsbeaannulled is a sensitive issue. If a
concluded contract is annulled and a new procurépracess is conducted, the public has to
bear the inconvenience caused by the delay; disoinhocent winning supplier’s interested
may be harmed as it may lose the contract in tkne gmampetition. In some States, it may be
thought that priority should be given to the publiterest and the winning supplier once a
contract has been signed, and accordingly reviediesoare not allowed to interfere with
concluded contracts.

However, the prohibition on annulling concluded ttacts may cause the following

problems: first, the aggrieved supplier’s intereah be harmed, as possibly it cannot be

%8 See further Brown, fn.41 above, p53.
% See the GTE (para.31).
50 See Arrowsmithet al, fn.1 above, pp781-782.
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granted damages (or sufficient damages) becaupeooédural difficulties further explained
in section 5, and it has no chance to win the dégbaontract. Also, such a prohibition implies
that the irregularity will be maintained in the t@tt. More seriously, it may reduce the
incentive to comply with the procurement rules, andourage the procuring entity to rush to
conclude contracts to avoid the application ofaiareffective remedie®. Consequently, the
effectiveness of the review system may be serioafigcted. Therefore, how to address the
above problems is an important problem faced byyeweview system. Provisions on the
remedy of setting aside, especially whether itlmampplied to concluded contracts, stipulated
in the Model Law and the other three internationsiruments are discussed below.

4.2 TheModd Law

The remedy of setting aside is expressly listethenremedy list of the Model Law. Article
54(3)(d) and (e) suggests that the annulment efcassihn and the revision of a decision or the
substitution of its own decisions for the procurangity’s decision should not be available in
respect of a contract which has entered into fofbés implies that the Model Law does not
suggest setting aside concluded contr¥ciBhis is further clarified in the GTE, which states
that, considering that the “annulment of procuretnmemtracts may be particularly disruptive
of the procurement process and might not be ipthiic interest, it has not been provided for
in the Model Law itself.*®

4.3TheEU regime

The EU regime requires Member States to give natimview bodies the power to set aside

procuring entities’ unlawful decisions. It allowsekhber States to provide in principle not to

%1 bid, p787.
52 |bid, p786.
53 See remarks on Article 54, para.12.
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annul concluded contracts, although the new ReraeDiesctive provides that concluded
contracts can become ineffective in specific cirstances, as discussed further below.

Article 2(1)(b) of the original two Remedies Dirgets require that national review
bodies shall generally have the power to “eithdr asdde or ensure the setting aside of
decisions taken unlawfully”. However, they do nat ®ut conditions for awarding this
remedy’® Thus, whether the review body can deny settingeasin unlawful decision in
certain circumstances is decided by the review Body

Further, Article 2(6) allows Member States to lirtlie review body’s power to award
damages after the conclusion of a contract, exebpte a decision must be set aside prior to
the award of damages. This clearly indicates thamiBer States are allowed not to annul
concluded contracfS. Because of this and because the original two Rissddirectives did
not require that the procuring entity must notifysuccessful suppliers the award decision
before the conclusion of the contract, the follayvgituations sometimes happened in practice:
before the contract was signed, the aggrieved mrgmd no chance to know that the contract
would be concluded soon and thus take an actidimia to seek effective remedies such as
correction; after the conclusion of the contracimay be only allowed to claim damages. It
was especially so when the procuring entity illggalirectly awarded a contratt.Many
academics and practitioners criticised that thenipiton on annulling concluded contracts
can make it impossible to remedy effectively nompbance with Community procurement

rules® It was indicated ifNlcatel mentioned earlier that the effectiveness requirgrnéthe

64 See Bedford, B., “The EC Public Procurement RegimeRmedies Directives” in Tyrrell, A and Bedford, B.,
(eds.)Public Procurement in Europe: Enforcement and Remedies (London: Butterworths, 1997) p1 at p4.

5 See further Arrowsmithet al, fn.1 above, p784.

% See Arrowsmith, fn.42 above, p1425.

57 see Williams, R., “A New Remedies Directive for theropean Community”, (2008)R2P.L.R., pNA19 at p21.
% See “Proposal for a Directive amending Directi88£665 and 92/13 with regard to improving the effemess
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Remedies Directives was not met when there wamigation on the availability of setting
aside to concluded contracts and no guarantee dorerthat disgruntled suppliers have a
practical opportunity to challenge the award decisin advance of the conclusion of the
contract. Further, it confirmed that Member Statest ensure that the award decision was in
all cases open to review to allow the decisiong@bnulled, despite there was a possibility to
grant damages once the contract has been conclitesdECJ’ judgment actually requires
“effective remedies to set aside all kinds of deds, including award decisiorf”
Alternatively, the procuring entity should publieigs award decision and suspend a period of
time to allow any interested supplier to seek deng\of the award decision before the contract
is signed?

The new Remedies Directive (Article 2.7 of the Rdieg Directive and Article 2.6 of
the Utilities Directive) still allows Member Statés provide the prohibition of annulling
concluded contracts in most cases. Instead, ibdotres a mandatory standstill peffotb
allow disgruntled suppliers an opportunity to @it an effective and rapid review procedure
at a time when infringement can still be correctddder new Article 2a of both Remedies
Directives, the procuring entity, after making amaed decision, should in principle delay the
conclusion of the contract until the end of a peraf at least 10 days beginning to run
following the communication of the award decisiardahe relevant information. Member

States are allowed, under new Article 2b, to demfram the aforesaid standstill requirement

of review procedures concerning the award of Pubtintracts”, COM (2006) 195 finad/2, p4; Reich, fnabbve,
pp220-221 Arrowsmith, fn.26 above, p145.

% See Arrowsmith, fn.42 above, p1427-1431.

0 See Henty, P., “Is the Standstill A Step Forwaikt® Proposed Revision of the EC Remedies Direct2@06)
5PPL.R p253 at p253.

"t See further Arrowsmith, S., “Implementation of thew EC Procurement Directives and the Alcatel Ruiing
England and Wales and North Ireland: A review ef lew Legislation and Guidance” (2006PB.L.R. p86 at
p131.
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in certain circumstancés.

It should be noted, under new Article 2d(1) of b®¥&medies Directives, contracts are
concluded in breach of the standstill period oomatic suspension requirements (introduced
in 3.3) should in principle be considered ineffeetby the external review body, if they are
combined with infringements of substantive direesito the extent that the complainant’s
chance to win the contract has been affected. Alsp,illegal direct award of contracts
without prior publication of a contract notice shbube considered ineffective. The
conseqguences of a contract being considered inietieare decided by Member States; they
may provide for the retroactive cancellation ofahtractual obligations or limit the scope of
the cancellation to those obligations which haveé lmeen performed and provide for the
application of other penalties in the latter c&s@hese provisions indicate that under the new
Remedies Directive concluded contracts can be &thinl special circumstances.

However, the new Remedies Directive does not setletailed condition for annulling
concluded contracts except one concerning the @uierest. New Article 2d(3) of both
Remedies Directives states that Member States mayide that the external review body
may not consider a illegal concluded contract ietff/e but impose alternative penalties
instead, if it finds, after having examined allensnt factors, that overriding reasons relating
to a general interest (which do not cover purelgnemic interests) require that the effect of
the contract should be maintained. This indicates the review body may deny annulling a
concluded contract for the public interest consitien. In addition, under new Article 2d(4),

for illegal direct awarded contracts, the riskmdffectiveness can be avoided by the procuring

2 See further Golding, J and Henty, P., “The New RiigeeDirective of the EC: Standstill and Ineffectiess”
(2008) 3P.PL.R p146 at pp148-150.
3 See new Article 2d(2) and 2e(2) of the both RenseBieectives; ibid, pp150-153.
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entity by notifying its intention to conclude thentract in the official Journal and applying a
standstill period.

4.4The GPA

As introduced in 2.3, the GPA requires that natiarmallenge procedures shall provide for
correction of the breach. This “must imply that teeiew body should be able to set aside
decision conflicting with it**; since in certain circumstances such as the wobregclusion

of a qualified supplier from competition, settingjde an unlawful decision is the first step to
correct the breach. The GPA does not refer to tiomdi for setting aside. Review bodies
should normally have some discretion in determinthrgy grant of this remedy. Thus, as with
the limitation on the application of interim measumational review bodies may deny
awarding the annulment remedy if it considers #&rious public inconvenience could be
caused?

Unlike the EU regime, the GPA does not provide Edeales for concluded contracts. It
is argued that annulling concluded contracts seacegptable in the GPA, since there is
nothing in the GPA to preclude national review lesdfrom interfering with contracts that
have been concludédl.Reich also asserts that “it would seem that tkievebody must have
the authority not just to suspend of a contractabst to terminate a contract that has already
been awarded whenever it has determined that tledawas in conflict with the Code (the
GPA) and that its termination is feasible and reggliin order to correct breacH.”

4.5 APEC NBPs

APEC NBPs merely stipulates that review mechanismractice can provide for “correction

" See Dingel, fn.46 above, p240.

S See Arrowsmith, fn.10 above, p253.
% See Ibid.

" See Reich, fn.14 above, p311.
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of the breache$®. This is quite similar to the GPA. Thus, similaiitycan be argued that the
provision of “correction of the breaches” implidsat review bodies of member economies
should have power to annul unlawful decisions. €hiemo further provision on whether the
remedy of setting aside can be applied to concledetracts in APEC NBPs; it is decided by
individual member economies.

4.6 Further Comments

As revealed above, a key issue in relation to greedy of setting aside is whether such a
remedy can apply to concluded contracts. The Mbdel does not suggest the annulment of
concluded contracts. The EU regime generally alliwesnber States to prohibit annulling
concluded contracts and requires a standstill geoallow suppliers to initiate complaints
before the conclusion of the contract. This appgnaamn cause disproportionately disruptive to
procurement, as every procurement process haday fe a period, although often not long,
simply because there is a possibility of challefige.

Arguably, the disruption to procurement caused tnyudling concluded contracts can be
less, since it is unlikely that every concludedtcact is challenged. Under the GPA, States
may allow the annulment of concluded contracts,iracated above. Where concluded
contracts can be annulled, the following two feasuof a review system may be helpful for
decreasing its adverse affection on the public tiedwinner bidder. One is to require that
suppliers promptly raise their complaints, as thtemt of the aforesaid adverse affection
largely depends on the time that has lapse sircedhtract has been sigrf@dThe other is to

provide for certain conditions for annulling conddd contracts, allowing at least, the possible

8 See Annex 3, 4.2.
® See Arrowsmith, fn.71 above.
8 gee Reich, fn.14 above, p221.
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negative consequence for the interests concemgdyticular, for the public, to be considered

while deciding to annul concluded contracts.

5. Damages

5.1 Therole of damages and two key issuesrelated to it

The importance of the damages remedy in the registem, to certain extent, depends on
whether suspension is available before the conisactoncluded and whether concluded
contracts can be annulled. If a suspension camkEntquickly after the complaint is filed,
there may be no need for the aggrieved suppliseék the damages remedy. This is also the
case where concluded contracts can be annulledettwdamages may be the only available
remedy after the conclusion of the contract in soegégmes. This remedy is very helpful for
protecting the aggrieved supplier’s interest, sih@an compensate at least some of its losses
(for example bid costs) or put it in the positiorvihich it would have been had the wrongful
act not occurred where lost profits are compensatedxplained further later. The availability
of this remedy, especially when it includes comp¢ios for lost profits, can also bring
pressure on procuring entities and thus deter tfrem making violations. However, the
damages remedy has no corrective effect.

Although the Model Law and the other three rimd¢ional instruments provide for the
damages remedy, as revealed below, they deal efitfgrwith two key issues related to this
remedy - conditions for damages and the extenvwipensation.

As to conditions for damages, the following factars often concerned. The first is to

require showing the procuring entity’s infringemeantsome States, damages are available for
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all violations whether they are serious or not. lde@r, other regimes may require showing a
“serious” breach. Another condition concerns thendard of proof for the recovery of
damages. The complaining supplier may be requioedrove that it would have won the
contract if no violation had occurred. Alternatiyeh less stringent requirement may be
provided which requires the complainant to provat fhhas a chance to win the contract in
the normal case. In addition, it is normal to reguihere is a causal link between the
procuring entity’s violation and the affected sueps$ loss.

As to the extent of compensation, as elaboratedwpetlamages may include the
recovery of tender costnd lost profits, or may be limited to bid costs only. addition,
punitive or exemplary damages may be allowed.

Firstly, damages may be generous including losfiterdased on the rationale that the
supplier should be put in the same position asatuld have been in if no violation was
made® To successfully claim this remedy of damages,cibraplainant may be required to
prove that it would have been successful in thepmiition, as only the successful supplier
can make profits. However, sometimes, it may be diificult (when the selection criteria
concerns not only price but also other factorsyrdikely (when the procuring entity failed to
advertise the contract) for the supplier to prdwe® Some States use a principle of “loss of
chance® to deal with this problem; under which, the conmat should show that it has a
chance to win the contract if no breach has ocdlifr@he review body will assess “the

percentage chance of the complainant’'s successawals damages for lost profits that are

81 See Arrowsmith, fn.26 above, p148; Arrowsméhal, fn.1 above, p80L1.

82 See Arrowsmith, S., “Enforcing the Public ProcuesinRules: Legal Remedies in the Court of Justicettamd
National Courts” in Arrowsmith, S., (ed$¥emedies for Enforcing the Public Procurement Rules (Earlsgate Press,
1993), p1 at p72.

8 |bid; Arrowsmith,et al, fn.1 above, p799.

84 See Arrowsmith, fn.42 above, p1422.
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discounted to reflect the value of this charfGe&lthough the amount of profits may be easily
predicted in for example those short-term supplgtiaets for purchasing an off-the-shelf
product®® in some other cases for example when those comnplex term contracts are
concerned, it may be difficult to predict how mapyofits can be mad¥. Under such
circumstances, the amount of profits may be asoedaby making a rough estimate, or by
assuming a profit of an ascertainable amount (€agetcent of the value of the contract), or
by presuming it is at least equivalent to tendesits®s

Secondly, damages may be limited to bid costs dayed on the rationale that suppliers
would not have incurred the expenditure where tieay been aware of there would be certain
violations in the award procedufeTo claim bid costs, the complainant may be requice
prove that it was certain to win the contract ie tiormal case; as unsuccessful suppliers
would waste their costs even if no breach have roedt’ In that case, probably, only one
supplier can be compensated for tender costdternatively, the complainant may be merely
required to show that it would have a chance ofnimg if the procurement were properly
conducted. This would make it possible for all jggwating suppliers to claim compensation
for their tender cost§. Of course, an intermediated position may be engapyequiring the
complainant to show that it is within the “zone @dnsideration” for the contratt.In

addition, the complainant may be required to prthat the procuring entity has made a

breach and thus affected its chance of winning.

8 See Arrowsmithet al, fn.1 above, p799.

8 See Arrowsmith, fn.82 above.

See Pachnou, fn.27 above, pp59-60.

See Arrowsmith, fn.82 above, pp72-73.

8 See Arrowsmithet al, fn. 1 above, p801.
Ibid, also see Pachnou, fn.27 above, p58.
See See Arrowsmitlet al , fn.1 above, p801.
9 Ipid.

% Ibid.

143



Thirdly, punitive damages may be imposed on theyming entity in some regimes, for
securing enforcement of the procurement rules tiiraits stronger deterrent effect, rather
than compensating suppliéfsAs to conditions for awarding such damages, éstserted that
the procuring entity acting in good faith should be unfairly punished by a large award of
damages; and minor irregularities caused by megégemce should not be treated the same
way as intentional discriminatory awarisindeed, it is inappropriate to award punitive
damages in normal cases, since they are from thikcdund and may cause the problem of
“over compliance”, as indicated in chapter 2(2.2.2)
52TheModd Law
The Model Law allows administrative review bodiesgrant or recommend damages to the
aggrieved bidder. This remedy may also be awargedjbdicial review body, as explained in
2.1. However, the Model Law does not directly swgihe extent of compensation; it
provides the following two options on damages foaiaing States in Article 54(3)(f).

One is to compensate “[a]ny reasonable costs iedulry the supplier or contractor
submitting the complaint in connection with the @rmement proceedings as a result of an
unlawful act or decision of, or procedure followsd the procuring entity.” The GTE clarifies
that these costs do not include profits lost bezaafsnon-acceptance of the complainant’s
tender® It is clear that this option limits compensatiorthhie complainant’s reasonable costs;
it excludes damages for lost profits. The Model Ldoes not define the conditions for such
damages; however, the text of this option arguatilicates that the compensation of costs is

conditional upon, first, the procuring entity maale infringement; and second, as a result,

94 H
Ibid, p803.
% See Fernandez Martin, J.Mhe EC Public Procurement Rules: A Critical Analysis (Oxford: Clarendon Press,
1996) p215.
% See remarks on Article 54, para.10.
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certain costs in connection with the procuring pemtings iccurred. It is not specified whether
the complainant needs to prove it was certain oreipehave a chance to win in the
competition.

Another option is to compensate “[lJoss or injunffered by the supplier or contractor
submitting the complaint in connection with the @reement proceedings.” This means that
lost profit might be compensated in appropriatees&s Detailed conditions for such damages
are also not expressly defined in the Model Lamilarly, based on its text, it can be argued
that the procuring entity’s breaches and the affécupplier’s loss suffered seem necessary
for the grant of this remedy. Also, arguably thenptainant needs to prove that it would have
won the contract because only the winning supm@r have a chance to make profits. Of
course, enacting States may adopt the principtéos$ of chance” introduced above to make
it easier to obtain the compensation of lost pedfif requiring showing a chance of winning.
5.3TheEU regime
The EU regime provides for very basic requirememtghe grant of damages; it leaves more
detailed rules on the extent of compensation amdliions for damages to be supplemented
by Member States, as explained below.

As noted in 2.3, the EU regime explicitly requithe damages remedy to be available to
persons harmed by an infringement in national weégstem; and such a remedy may be
used as the only remedy, if Member States wisler dffte conclusion of the contract under
provisions on automatic suspension and standstitbduced in 3.2 and 4.2. The public
Remedies Directive offers no provision on condgidar damages. However, Article 2.7 of

the Utilities Remedies Directive further states ltjere a claim is made for damages

7 Ibid.
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representing the costs of preparing a bid or diiggpating in an award procedure, the person
making the claim shall be required only to proveirgningement of Community law in the
field of procurement or national rules implementihgt law and that he would have had a real
chance of winning the contract and that, as a quesece of that infringement, that chance
was adversely affected.” Thus, it is clear, toroldid costs under the Utilities Remedies
Directive, the complainant must prove: i) the pmirogl entity has breached the rules; ii) it had
a real chance of success in the competition; @ntthére is a causal link between the violation
and the loss of chance. Some academics arguehthatame conditions should also apply to
the public sectof Thus, in both public and utilities sector, thesatéd supplier can claim for
the recovery of bid costs, provided it can satibfy aforesaid three requirements. It should be
noted, the “real chance” test mentioned above séenmply that an affected supplier would
be compensated its bid costs, provided it couldbdish the proof that it was not devoid of
any chance to win the contact, even if its chaneg be as little as 1 percefitTherefore,
possibly more than one supplier will be compenshtddosts, as more than one supplier can
prove that they have certain percentage chanagcogss in the procedut®.

Both Remedies Directives does not clearly provite possibility of compensating for
lost profits; however, it is generally submittedfireory that the compensation of lost profits is
probably also required in the Remedies Directif&shis is mainly because, first, both

Remedies Directives do not expressly restrict thenpensation to bid costs only; thus by

% See Arrowsmith, fn.26 above, p150 and Dingel,6raiove, p239.

% This is the case in France, See Lichere, F., “R@ndor Violation of the EC Public Procurement Ruires
France” (2006) £PL.R p171 at ppl72-173.

100 See Arrowsmith, fn.42 above, p1423.

101 |pid, pl422; also see Treumer, S., “Damages foa@ref the EC Public Procurement Rules from a Danish
Perspective” (2005) Buropean Business Organisation Law Review, p563 at p571; Arrowsmitlef al, fn.1 above,
p802; Leffler, H., “Damages Liability for Breach B Procurement Law: Governing Principles and Pralctic
Solutions” (2003) £.PL.R. p151 at p161.
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analogy with other areas of Community law, lostfiigsanust be available to protect suppliers’
interest®” Second, it is necessary to compensate lost prgfitsneeting the effectiveness
requirement of the two Remedies DirectiV&sAlso, the case law of Member States indicates
that lost profits can be compensated for breach@EU procurement rulé&’ For example,

in Harmon'® mentioned in 3.3, the British judge considered tha effectiveness principle
allows recovery of losses, whether or not normafigoverable in English law, and thus
granted the complainant lost profits. Also, in otMember States such as Denm&tkhere
are successful cases where damages for profitstemreawardetf’

The EU regime does not define the conditions faingihg damages including lost
profits. However, it might violate the effectivesgarinciple if the complainant is required to
show that it was certain to win the contract hag pnocurement been properly conducted,;
since as explained in 5.1, in some cases, it ig dificult or impossible for the complainant
to prove that. Many Member States have applied'ltss of chance” principle to deal with
this problent®® For example, itHarmon, it was held that the supplier concerned is etitb
recover lost profits if it has been wrongfully dieed of a contract or of a real and substantial
chance of being award the contréét.

As revealed above, in the EU regime, the complaisbhould prove an infringement of

the procuring entity, whether it claims for theaeery of bid costs only or for lost profits. The

102 gee Arrowsmithet al, fn.1 above, p802; Arrowsmith, fn.42 above, p14@dtnote 89.

103 See Arrowsmith, ibid.

104 see Treumer, S., “Damages for Breach of the EC @Bbticurement Rules — Changes in European Regulation
and Practice” (2006) RPL.R. p159 at p161; Leffler, fn.101 above.

105 5ee further Bowsher, M. and Moser, P., “Damages8feach of the EC Public Procurement Rules in the
United Kingdom” (2006) 4P.P.L.R. p195; Arrowsmith, fn.42 above, pp1421-1424.

106 See Treumer, S., “Enforcement of the EC Public ement Rules in Denmark” (2005P%.L.R. pNA186.

197 See Treumer, fn.104 above, p160.

108 gee Lichere, fn.99 above, p173; Arrowsméthal, fn. 1 above, pp799-800.

109 gee further Bowsher and Moser, fn.105 above, p207.
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Remedies Directives do not clearly state whetheh sn infringement should be seridtfs.
The ECJ ruled itCommission v. Portugal*™* that it infringes the Remedies Directive to make
damages conditional upon proof of intentional ogligent breach because of the practical
difficulties of such proof. The dominant trend hetnational regulation seems not to require
the seriousness of violation while claiming for dayes, although in the Nordic countries a
requirement of “sufficient serious” breaches is entikely to be required especially when
awarding lost profit$*?

In addition, as noted in 2.2, under the Utilitieenkedies Directive, instead of
suspending the award procedure or setting asideeviuil decisions, it is possible to require
the procuring entity to pay for a particular suncases where the infringement has not been
corrected or prevented. As to conditions for suckitive damages and the amount of
damages, they are left to be decided by Membeestaithin the limits of the effectiveness
requirements.

5.4 The GPA

Similar to the EU regime, there is a provision ba grant of damages in the GPA. However,
it is less detailed and less strict than provisistiulated in the EU regime, especially in the
Utilities Remedies Directiv&’? as explained further below.

The current GPA (Article XX.7(c)) merely statestthational challenge procedures shall
provide for compensation for the loss or damagéferad, which may be limited to costs for

tender preparation or protest (or both under thésed GPA Article XVII.7(b)). This

110 gee further Treumer, fn.104 above, pp164-167.

11 Case C-275/03; see further Arrowsmith, fn.42 abpd21, footnote 86; Dischendorfer, M., “The Corufit
Member States may impose for the award damages timel®ublic Remedies Directive: Case C-275/03
Commission v. Portugal” (2005)RP.L.R., pNA19.

112 gee Treumer, fn104 above, p167.

113 see further Dingle, fn.46 above, pp242-243.
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indicates that the damages remedy must be availalllemestic review procedures and the
minimum requirement on the extent of compensat®moi compensate tender preparation
costsor protest costs. The GPA Parties may provide moreergeis damages including the
compensation of lost profits. The GPA does not ireqounitive damages? as showed above.
To obtain damages, the complainant should proveitheas been harmed as a result of the
procuring entity’s breach, as the above provisiearty states that compensation is given for
“the loss or damages suffered®.

It can be seen clearly, unlike the EU Utilities Rhes Directive, the GPA does not
make clear one important condition for the recovefycosts — how much of chance of
winning should be showed by the complainant whilaining damages$'® Thus, it is
uncertain under the GPA whether the complainantt mprsve that it was certain to win the
contract in the case of no violation or merely shibat it has a reasonable chance to win. This
issue is left to be determined by the GPA Patfiesiowever, it seems inappropriate for
Parties to provide the former strict requiremeatitanay make that compensation is not truly
available and consequently cannot satisfy the G&8#erl requirement of effectiveness of
domestic review:®

In addition, it is also clear that the GPA @giViearties discretion to provide for rules on
how to calculate damages, whether based on coptefits!*

5.5APEC NBPs

114 see further de Graaf and King, “Towards a Moreb@ldsovernment Procurement Market: The Expansion of
the GATT Government Procurement Agreement in thet€&d of the Uruguay Round” (1998)tl. Lawyer p435 at
p440; Footer, M., “Remedies under the New GATT Agrert on Government Procurement” (1999 RL.R.,

p80 at p90.

115 See Dingle, fn.46 above, p242.

116 gee Davies, A., “Remedies for Enforcing the WTO&&gnent on Government Procurement from the
Perspective of the European Commission: A Critical/i(1997) Vol.20 No.4\brld Competition, p113 at p123.

117 See Arrowsmith, fn.10 above, p254; Footer, fn.athdve, pp89-90.

18 See Arrowsmith, ibid.

19 Ibid.
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Like the GPA, APEC NBPs simply state that, in pi@gtreview mechanism can provide for
“compensation for the loss or damages caused, whih be limited to the costs of tender
preparation or protest® This implies, similar to the GPA, to the minimumtent, the
compensation available in national review systerAREC member economies can be limited
to costs only, and the complainant should proveitheas some loss or damages caused by the
procuring entity’s violation.

Also, it is clear that more detailed rules be temedy of damages, such as to what extent
the complainant should show its chance of winnind how to calculate damages, will be
supplemented by member economies. Furthermoreseins also inappropriate if member
economies require the complainant to show thabitld/ certainly have won the contract; as,
like the GPA, one general requirement for natioealew mechanism of APEC NBPs is also
effectiveness?

5.6 Further comments

As showed above, under the Model Law and the ditmee international instruments, the
extent of compensation may include lost profitsisTih very advantageous for the aggrieved
supplier. Further, such damages can have detegffest and thus can ensure the enforcement
of the procurement rules. However, this generouspemsation is generally drawn from the
public treasury?® Also, it may have the side effect of encouragiogef-compliance” and
unnecessary bureaucraddy.

The above problems are less likely to be causedh e compensation is limited to bid

costs only, which is also allowed under the ModalvLand the other three international

120 5ee Annex 3, 4.2.

121 bid, 4.1.

122 5ee Fernandez Martin, fn.95 abaque214-215.
123 see Arrowsmith, fn.10 above, p254.
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instruments, since such compensation is normallsy \ienited. However, such limited
compensation may discourage the aggrieved supjifieentive to complaif?®* which may
significantly reduce the deterrent effect of thendges remed{?®

As to conditions for damages, the Model Law, theA@Rd APEC NBPs do not state
how much of chance of winning should be showed Hxy ¢omplainant while claiming
damages. If a State requires that the complainaist prove it would have won the contract
had the procuring entity acted properly, as noteties, this requirement may make it difficult
or impossible in certain cases for the suppliepriovide evidence to that effect, which may
adversely affect the effectiveness of the reviesteaay. Thus, it is argued that it would be
unacceptable to provide such a requirement asdit@mfor the recovery of any damag®@$.

If a less strict approach — the loss of chanceadspted in the EU regime— is applied,
the above problem can be avoided; as this approsh encourage the supplier to bring

proceedings and thus benefit the enforcement gbtbeurement rules’

124 gee further Treumer, fn.104 above, p161 footn6te 2

125 gSee Arrowsmith, fn.10 above, p254; Davies, fn.atiéve, p123.
126 5ee Arrowsmith, fn.82 above,” p75.

127 see Arrowsmithet al, fn.1 above, p801.
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Chapter 7 Chinese government procurement regulatias

The following chapters will focus on Chinese sugplieview system. This chapter provides
an overview of Chinese government procurement egiguls laying down as the context of
the Chinese supplier review system. Next three telhapvill then explore the main aspects of
the current Chinese supplier review system, nanfelym for review, standing and

procedures and available remedies.

1. Introduction

China launched its market-oriented economic reforh979, which has introduced dramatic

changes to all aspects of Chinese economies, ingudreat changes in the area of
government procurement. Before the reform, thers wa real government procurement

practice in China, as the government’s needs weually met by government planning and

allocation. After the initiation of economic reforngovernment procurement practices,

initially open and selective tendering and theneotprocurement methods, were gradually
introduced into China and have rapidly developedhdrticular in recent years. Statistics show,
in China, total expenditure by government agenaies public institutions (excluding state

enterprises) has increased from only 3.1 billiomrYin 1998 to 368.16 billion Yuan in 2006

and during the last eight years, the average amgnaalth rate of the scale of government
procurement reaches 68.194Vith this development, various regulations haverbenacted

in China to regulate government procurement a@sft China has established its legal

! See Treasury Department of the MOF, “Statistigal§sis of National Government Procurement Infoiarabf
2006” (2007) LChina Government Procuremepf72.

2 See further Cao, Fuguo, (Bhe Principle and Application of Chinese BiddingiL@Beijing, China Machine
Press, 2002); Cao, Fuguo, @)notation to the Chinese Government Procurement(Baijing, China Machine
Press, 2002); Cao, Fuguo, and Wang, Ping, “The NemeSa Government Procurement Law” (200BBL.R.
pNA133; Tian, Jianbin, “Public Procurement in Chifitae Way Forward” (2001) B.P.L.R.p207; Kong,
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framework governing government procurement, althoitgs far from being completed, as
explained further below.

This chapter provides an overview on the legistatiegime governing government
procurement in China by introducing the main depgient of government procurement
legislation and main procurement rules (in secBpand by analysing the main characteristics
of Chinese government procurement legislation éatisn 3). Finally, section 4 provides a
general introduction to main regulations dealinghwissues of supplier review, to set the
scene for the detailed examination of supplierevin China that will follow in the later

chapters.

2. The development of government procurement regulens

The development of China’s government procurememlation, as argued by Wahg;an be
broadly divided into the following three stages:

2.1 Stage I: Development of a tendering system amthactment of the Tendering Law

This stage started from mid-1980s and ended bptbulgation of thélendering Law(TL)

in 1999% The feature of this stage is that main efforts everade to establish a legal
framework specially regulating tendering activities

Tendering started to be used in China, as a useflinique to pursue China’'s own

Qingjiang, “Chinese Law and Practice on Governmeat®ement in the Context of China’s WTO Accession”
(2002) 2P.P.L.R.p201; Cao, Fuoguo, (c) “China’s Government ProcurgrReform: From the Bidding Law to the
Government Procurement Law” in Arrowsmith, S., dmgbus, M., (eds.Public Procurement: The Continuing
Revolution(The Hague: Kluwer Law International, 2003), p&&ng, Xinchao, “Chinese Procurement Law:
Current Legal Framework and A Transition to the \Wdntade Organization’s Government Procurement
Agreement” (2003) Sprindemp. Int'l & Comp.L.Jp139; Wang, Ping, “China’s Evolving Legal Framework
Public Procurement” (2004)BP.L.R.p285; Cao, Fuguo, (d) “Developments in China: TheuReipns
Implementing the Chinese Government Procurement bad Progress Towards GPA Accession” (200B)Fd..R.
pNA205.

3 See Wang, Ping, “The Third Phase in the Evoluwtib@hina’s Public Procurement Framework: A Critical
Perspective” (unpublished) and Wang, ibid.

4 See Wang, fn.2 above, p287.
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policy goals, in the early 1988sAfter more than a decade of trial and ad hoc ®n, on

30 August 1999, the TL, drafted by the State PlagprCommission (the current National
Development and Reform Commission (NDR®as promulgated which came into effect on
1 January 2000. Its enactment is the first milestiom the Chinese government procurement
reform and regulatioh. The TL has 6 chapters and 68 articles. Its mdasrare as follows:

1) Objectives and principles. The objectives of ldne, as stated in Article 1, include
increasing economic benefits and guaranteeing girgjeality? Article 5 requires tendering
activities to follow principles of openness, faisse impartiality and good faith. These
provisions are quite close to the objective of bestue for money and principles of
transparency and non-discrimination usually found niodern government procurement
legislation.

2) Coverage. Article 2 states that the TL appl@allt tendering activities conducted in
China. Further, Article 3 provides that constructiorojects involving the public interest or
public security and works funded by the State angitoans form international organisations
or foreign governments or when required by other ta regulations of the State Council
must be procured through tendering. These prowdsghow that this law uses a mixture of
compulsory and voluntary approaches to define tvemage of the law. In the works sector,
under the circumstances introduced above, the f@igenalering is compulsory for most
projects’ In other cases and in other sectors, this law evayiply only when a procuring

entity, no matter it is public or private, voluritgrchose to procure through tendering. These

5 See further Cao, (c), fn.2 above, Wang, fn.2 alameeTian, fn.2 above.

6 See further Wang, fn.2 above, pp292-294; Cao,fc3,above, pp65-67.

7 See further Tian, Jianbin, “The New Bidding Lawtteé People’s Republic of China” (2000PP.L.R.pCS5.

8 Other objectives are to standardise bidding aigtisi to protect the States’ interests, the pubtierest and the
lawful rights and interests of the parties involwedendering activities.

9 Tendering may not be required in certain circums¢a such as emergency or for national securitgideration
under Article 66.
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provisions undermine the status of this Law asagbf government procurement legislation,
as it applies to not only public procurement bwoaprivate procurement not covered in a
modern government procurement regulation.

3) Detailed rules on tendering procedures. Modesdthr modern international
procurement legislation, the TL provides for a @ktules on (open and selective) tendering
procedures, concerning invitation of tendeérsubmission of tendet$, opening of tenders,
evaluations of tenders and contract awarchainly for procurement of construction works.
These provisions are generally in conformity witkernational practice, which is regarded as
the most outstanding achievement of this Lawlowever, certain procedural rules are not
detailed or clear enoudh.

4) Enforcement of the law. To ensure effective mzdment of rules, the TL provides if
the provisions are violated, the violators, be ibquring entities’ and their agent®
bidders'® members of the tender evaluation commitfethe winning biddér and other
units and persoff, shall undertake the corresponding legal liabilltlyese provisions indicate
that this law heavily relies on administrative meas for implementatiofi. However, it does
not establish an independent body to supervise airdinister tendering activiti&s but

ambiguously provides that theslevant administrative supervisions departments shall

10 see Wang, fn.2 above, p292 and Cao, (c ), fn.2ex8.

11 See Articles 8-24.

12 see Articles 25-33.

13 See Articles 34-48.

See further Wang, fn.2 above, p293.

See Cao, (¢ ), fn.2 above, p66.

18 see further Wang, fn.2 above, pp292-294.

7 See Articles 49, 51, 52, 55, 57and 59.

18 See Article 50.

19 see Articles 53 and 54.

20 gee Article 56.

2! See Articles 58-60

22 gee Articles 62 and 63.

23 gee Tian, Jianbin, “Enforcement of Public ProcieetiRules in China” in Arrowsmith and Trybus, fn.Deb,
p85.

24 See further Cao, (c ), fn.2 above, p66 footnotardi®Wang, fn.2 above, pp293-294.
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supervise tendering activities and impose admatise penalties® This has caused
confusion in practice, as further discussed in 3.4.

It should be noted that the TL itself does notuget formal bid challenge mechanism
except simply providing that bidders have the righteek review by relevant authorities in
Article 65, as further explained in section 4.

As was seen, although the TL was adopted, a coraps@fe legal framework on
government procurement was not set up at this stdge is because the TL mainly deals with
certain tendering procedures; many issues relatinggovernment procurement such as
alternative procurements methods and supplierwewiere put aside.

2.2 Stage Il: Development of the government procureent system and enactment of the
Government Procurement Law

This stage started in mid-1990s and culminatedhin promulgation of thé&overnment
Procurement Law(GPL) in 2002% In this phase, great efforts were made for the
establishment of an overall government procuremsgatem and the enactment of the GPL.
Although this stage is overlapped in time with stdgsince the legislative efforts therein were
initiated by a different institution, it bears diigitive features.

In the mid-1990s, the Ministry of Finance (MOF)tiaied a national-wide fiscal and
taxation reform, which provided an important in¢emtfor local governments to seek value
for money by conducting government procurement emacting local rules on government
procurement, as they were given more discretidis@al expenditure and tax retentighFor

example, on 27 October 1998, Shenzhen adopte@dkiernment Procurement Regulation of

% see Articles 7 and 61.
% gee Wang, fn.2 above, p287.
27 |bid, p295.
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Shenzhen Special Economic Zowhich is “the first legal decree in the field gbvernment
procurement in Chin&®. However, until 29 June 2002, the GPL, draftedttizy MOF, was
promulgated. It came into effect on 1 January 20@3contrast with the TL aiming at
tendering activities in general, GPL is the firsqe of national legislation specially dedicated
to regulating government procureméhtwhich “marks another milestone for the Chinese
Government Procurement Legislatiofl. The GPL has nine chapters and 88 articles, which
includes the following main rulés:

1) Objectives and principles. Article 1 states that thw is enacted for regulating
government procurement activities, improving eéfi@y in the use of government
procurement funds, safeguarding the interests ef State and the public, protecting the
legitimate rights and interests of the parties lm®d in government procurement and
promoting an honest and clean government. Thesectbgs reflect policy objectives
commonly sought by a modern procurement law. Toumnghe achievement of these
objectives, Article 3 provides that principles gfemness and transparency, fair competition,
impartiality and good faith shall be adhered tgavernment procurement activities.

2) Coverage. Article 2 states this law applies togalyernment procurement done
within the territory of Chin&? However, the GPL then provides a disappointingiyrow
definition of the term “government procurement”. eThdefinition of “government

procurement” is narrow due to the following aspedisstly, government procurement

2 gee Huang, Zhigi, “The Development of Public Prectent Through Tendering in China” (2000p.P.L.R.
pCS1 at pCS1.

% gee Tong, fn.2 above, p140.

30 See Cao & Wang, fn.2 above, pNA133.

31 See ibid; Tong, fn.2 above, pp154-165.

%2 However, the emergency procurements for seriotgalalisasters and other force majeure incidemds a
procurement in relation to national security anat&secrets and defence procurement are exemptadte
application of the GPL under Articles 85 and 86adidition, government procurement using loans from
international organisations or foreign governmendsy follow provisions contained in the loan agreemaxder
Article 84.
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activities are conducted by government departmémssitutions and public organisations at
all levels; secondly, only procurement using fisttalds is covered; and thirdly, the goods,
construction and services concerned have teither listed in the centralised procurement
catalogue complied according to the law their value exceeds the respective prescribed
procurement thresholds. This means that procurementaving the above three features
such as procurement conducted by state enterjsisgsluded from the GPL's coverage.
Another important issue of the coverage is the dioation between the GPL and the TL.
Since the TL applies to “all tendering activitiesbnducted in China, in order to avoid
potential conflicts in the scope of coverage betwdw TLand the GPL, the GPL Article 4
states that government procurement of works thrdagtering shall be covered by the TL.
This arguably means that the procurement of workedacted with fiscal funds by
government departments, institutions or public piggtions would be regulated by the, TiL
it were conducted through open or selective tendéfi This simple provision does not
completely solve the clash of the two national lawscoveragé? as discussed further in
section 3.

3) Government procurement methods and proceedingsGPheArticle 26offers more
modern procurement methods than the TL, includivigonly open tendering (as the principal
procurement method) and selective tendering bat @snpetitive negotiation, single source
procurement, request for quotation and other methode approved by the MOF. Further, in
relation to procurement of goods and services,aits| down criteria for alternative

procurement methods other than open tendering taisee® The GPL further provides

33 See further Cao, (b), fn.2 above, pp45-47.
34 See Wang, fn.2 above, p306; Cao, fn.2 above, pp74-7
% See Articles 29-32. See further Wang, fn.2 abp8a].
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detailed proceedings for competitive negotiatiorl aaquest for quotatiofi. As detailed
procedural rules for open and selective tenderiagehbeen made in the TL and its
implementing regulations, the GPL offers limitecbyisions on competitive tendering as
supplement’!

4) Enforcement of the law. Like the TL, in the GPL nadistrative supervision and
sanctions are still important ways to enforce goment procurement rules and more detailed
provisions on these are stipulated respectivelychiapters 7 and 8. Article 13 clearly
empowers the finance departments of the governnangédl levels to oversee government
procurement practices. Further, the GPL makes tiheamain contents of the supervision and
inspection and requirements to the supervisory aministrative organisatiors.Also, the
GPL provides in detail legal liabilities for breachgovernment procurement rules. Procuring
entities and their agents and their staff mermbeuyppliers? officials of the supervisory
authoritie§' and any other units or individu&sshall be liable to disciplinary, administrative
or criminal sanctions for their wrongdoings relatedjovernment procurement.

It is worth noting, in order to promote effectivefercement, the GPL (chapter 6)
establishes a formal supplier review system. Asudised further in section 4, this new system
is similar to review systems found in many natiopadcurement regimes and recommended
in the UNCITRAL Model Law?®

The enactment of the GPL provides a basic legahdrmork for China’'s government

3% See Articles 38 and 40.

57 See Articles 34, 35 and 36.

%8 gee Articles 59, 60, 65 and 66. In addition tofthance departments, Article 68 states that thitiaug
authorities shall exercise auditing supervisionr@g/ernment procurement.

3% See Articles 71-76 and Articles 78 and 79.

40 See Article 77.

41 See Articles 80-82.

42 See Article 83

43 See Cao and Wang, fn.2 above, pNA137.
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procurement reform. However, it is far from comptebecause of the following two major

problems:

Firstly, the GPL failed to incorporate the existinges on tendering into this Law. As

revealed above, a uniform Chinese government peoceint legal framework has not been

established due to the narrow definition of “goveemt procurement” contained in the GPL.

Instead, a dual law system of government procurérmehe cross application of the End

the GPL — exists in reality due to different govaemt institutions’ creeping of competence

explained further in 2.3.

A clear demarcation line between the HEind the GPL cannot be drawn although

legislators tried to do it by providing that the @pplies to government procurement of works

through tendering in the GPL Article 4. In parti&ulit is unclear whether or not government

procurement of works-related goods and servicesugir tendering should be governed by

the GPL. It may be argued that such procurementldhaze governed by the TL, as the TL

Article 3 provides that works subject to tenderimglude ground exploration, design,

construction and supervision of the projeets well as the procurement of important

equipment or materials for the constructiddowever, under the GPL Article 2, the term

“works” refer to all construction projects (inclmgi construction, reconstruction, etc.)

themselves but do not concern any equipment orrialteand any services such as design;

“goods” refers to objects of every kind and formgluding but not limited twaw materials,

fuel, equipment and product§hus, it can be argued that government procuremiegoods

and services for a construction project throughdegimg should be regulated by the GPL.

Such ambiguity has caused MOF and NDRC adoptindlictimg secondary regulations as
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explained in 2.3

Secondly, some GPL provisions are not detailed @edr enough and require further
elaboration and clarification. For example, Artidé requires publication of government
procurement information but does not make cleartwkiads of information should be
published. Also, the GPL provides merely basicgua supplier review, as further explained
in section 4.

2.3 Stage lll: Enactment of implementing regulatiors after the entry-into-force of the
GPL

After the entry-into-force of the GPL in 2003, thlird phase of development of the
government procurement regime started. Its maitufeas that many ministerial regulations,
based on the TL or the GPL respectively, were amtbfui implement the above two laws.

As already mentioned, some GPL provisions are notmete and clear enough, which
needs to be clarified in the implementation of e The GPL (Article 87) gives this task to
the State Council. However, it is the MOF that baacted extensive implementing rules to
implement the GPL. The MOF has issued, indepengentl jointly with other central
government departments, a number of ministeriallegipns** For example, on 11 August
2004, the MOF issued three sets of implementingllagigns, effective on 11 September
2004% They are: theMeasures on the Administration of Tendering in Gowent
procurement of Goods and Servidgereafter the MOF Tendering Measur8s discussed
further below, theMeasures on the Handling of Complaints of the Gawemt Procurement

Suppliers(hereafter the MOF Review Measur&sconsidered further in section 4, and the

44 gee further Cao, (d), fn.2 above.
45 See further Wang, fn.4 above; Cao, ibid.
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Measures on the Administration of the PublicatidrGmvernment Procurement Information
(hereafter the Publicity Measurey which defines “government procurement informatio
and clarifies information to be published and affdetailed rules on the administration of the
publication.

Parallel to the GPL, the TL is still used to regelgendering activities especially in the
area of government procurement of works after tiecenent of the GPL. To implement the
TL, a series of ministerial rules were adopted by NDRC and other central government
departments, including for exampMeasures on Tendering in Procurement of Goods in
Construction Projectg¢hereafter the Tendering Measure on Works-related Godtfsand the
Measures on the Handling of Complaints on Tendelraceedings irConstruction Projects
(hereafter theMDRC Review Measurds'’ which will be further discussed below.

It is worth noting that different government depaghts, mainly the MOF and the NDRC,
based on the GPL and the TL respectively, sometinmwapetitively adopted rules for
regulating certain aspects of government procurémén typical example concerns
government procurement of goods through tendeasgxplained below.

As mentioned above, the MOF issuedTiendering Measureg August 2004, to offer
detailed procedural rules for tendering in govemimarocurement ofjoods and servisg
since there are very few procedural rules on téngeén the GPL. Similar to the UNCITRAL

Model Law chapter 3 on tendering procedures M- Tendering Measurgwrovide detailed

4% |t was issued by the NDPC, Ministry of Construct{tite current Ministry of Housing and Urban-Rural
Development), Ministry of Railways, Ministry of Commigations (the current Ministry of Transportation),
Ministry of Information Industry (the current Minig of Industry and Information Technology), Mimgf Water
Resources and General Administration of Civil Aviataf China on 18 January 2005, effective on 1 M&@b5.
47 1t was issued by the NDRC, together with MinistfiyCmnstruction, Ministry of Railways, Ministry of
Communications, Ministry of Information Industry, Mstry of Water Resources and General Administradion
Civil Aviation of China, on 21 June 2004, effective b August 2004.
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rules on solicitation of tendef§, submission of tendets and opening, evaluating and
comparison of tenders and awarding of contractsesrely™ To enforce these rules, it also
offers detailed provisions on legal liabilitiesgdiplinary, administrative sanctions or criminal
punishment) that shall be imposed on violatorsuidiclg the procuring entity and its agency,
suppliers and members of the tender evaluation dteenetc’ Five months later after the
MOF adopted the abowvisleasures for regulating tendering activities in procuriggods
(important equipment and materials) related to wosubject to mandatory tendering
requirements, the NDRC together with other six i@rgovernment departments enacted the
“Tendering Measure on Works-related Gdontentioned earlier. It mainly provides detailed
rules on the procurement of works-related goodsuiliin open and selective tendering and
basic rules on two-stage tendering. Also, the Mipi®f Commerce (MOC) adopted the
Implementing Measures on International Tendering Hrocurement of Mechanical and
Electronic Product¥ (hereafter the MOC Measure on Tenderif)g specially for regulating
international tendering activities in procuring hanical and electric products in Chitfa.

With respect to handling suppliers’ complaints,nasntioned earlier, the MOF and the
NDRC (together with other six central governmenpatéments) respectively issued their
ministerial regulation - thelOF Review Measureand theNDRC Review Measuresis
further considered in section 4.

The adoption of these implementing regulations, cartain extent, clarifies and

substantiates some provisions of the GPL and the Hawever, because many central

48 See Articles 11-28.

4 See Articles 29-37.

%0 See Articles 38-67.

See Articles 68-84; see further Wang, fn.3 above.

52 See MOC Order No.13. It was issued on 1 Novemb@4 20d came into force on 1 December 2004.
53 See Article 2 of th&#10OC Measure on Tendering
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government departments in charge of administeriffgrdnt areas are involved in enacting
implementing regulations and they often scrambtepimwers, rather than coordinating and
cooperating with each other, there are many clashesng these implementing rules and
between the implementing rules and the two prinfarys on government procureméht.
Under Article 82 of thd.itigation Law, these ministerial rules have the same legal €ffeAs
a result, more confusion rather than clarity hagerbcaused in practice in certain aspects,
especially when the boundary between the GPL amd'tthis concernedf

Because the TL applies to all tendering activiiesducted in China and the GPL offers
no detailed rules on tendering, it may be arguad government procurement of goods and
serviceghrough tenderinghould be regulated by the TL. As noted aboveMbé#-, based on
the GPL, issued thEendering Measureshich provides detailed procedural rules on opah a
selective tendering in government procuremergarfds and servicesrguably, this clarifies
that government procurement of goods and serviwesigh tendering are covered by the GPL.
However, the adoption of thEendering Measures on Works-related Gobygthe NDRC and
other departments means that government procurewfentorks-related goods through
tendering is excluded from the GPL's coverage hijext to the TL. Further, government
procurement of mechanical and electric productsudn international tendering may be
argued to be also excluded from the GPL's coveradhough there is no any special
provision on the above government procurementifciivthe GPL. This is because thEOF
Measures on Tenderingyrticle 86 states that government procurementrgfdrted mechanical

and electric products through tendering is regdli&e therelevant national measureg/hich

5 See further Wang, fn.3 above.

5 Under Article 86, where there is inconsistencyalsen the provisions in the rules of different dépents, the
State Council will make a ruling on it.

%6 See Wang, fn.3 above, pp18-24.
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implies that the aforesaid procurement is excludeah the application of this regulation; and
the Ministry of Commerce adopted ttOC Measures on Tenderingientioned earlier
specially regulating the above procurement.

Therefore, after the adoption of the implementinigs discussed above, it is still unclear
which law and rules should be used to regulate eéng activities in government
procurement of work-related goodsurther, when government procurement of mechanical
and electric products through international tendgriis concerned, which law and
implementing regulation should apply becomes canfus

In relation to the supplier review system, becaheeMOF and the NDRC respectively
adopt ministerial regulation dealing with it, unteénty is caused as well when certain kinds

of government procurement competition is concerasdgxplained further in section 4.

3. Main characteristics of China’s legal frameworkon government procurement
China’s legal framework on government procuremex#t the following main features; these
are of course reflected in the area of supplieiesgvas revealed in section 4 and in the
following three chapters.

3.1 A dual system of government procurement law

As was seen from the above that China’s governmesturement legislation features two
distinct strands of development — the GPL and thédve developed independently and have
their own unigue characters, which does not harsammiach other, since they have been
driven by different government departments and Iferént philosophies and policiés.

Consequently, a dual law system of government pesgent — the coexistence of two primary

57 See Cao, (c ), fn.2 above, p61.
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laws regulating government procurement (the GPL #mel TL) which lacks a clear
demarcation line between them -, has been estallishChina. This is the most outstanding
feature of China’s legal framework on governmemicprement.

The coexistence of two national laws regulating egoment procurement cannot be
changed in a short time, although many academidspaactitioners have strongly called on
the establishment of a unified legal framework oragnment procuremerit,even although
China has initiated the GPA accession negotiatiodécember 2007. This is because, certain
government authorities, led by NDRC, still try tother amplify the legal impact of the L
in parallel with the development of the GPL systemampioned by the MOF. Now both the
GPL and the TL are under review, and their impletmgnregulations, which will be State
Council regulations in contract with existing mieisal measures with lower authority, are
being prepared by the national legislatifrét is unclear whether these two laws will be able
to be integrated.

3.2 The existence of numerous supplementary reguiahs

Another feature is that, as introduced above, naosesupplementary ministerial rules were
enacted by the MOF, NDRC, MOC and other centrakgawient departments to respectively
implement the two national laws.This makes rules on government procurement more
fragmented and more complicated. Because of owverdaqnl conflicts existed among these

regulations, more confusion in the applicationtaf televant rules in certain cases have been

%8 See Cao, ibid; Wang, fn.2 above; Gu, Liaofyernment Procurement Under the LéBeijing: Qunzhong
Press, 2005).

%% See Speech given by Peiyan Zeng (Vice-Premierpagsentation given by Deming Cheng (Vice-Director o
the NDPC) in the First High Level Forum on Tendeiimghina, available at
http://www.sdpc.gov.cn/Idjh/t20061117_94049.htmiflehed on 27 October 2006).

60 see Cao, (d), fn.2 above, pNA213.

51 |n addition, almost all local governments havealetished local regulations to implement the twarariy laws,
which will not be further discussed due to worditgn
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caused, as discussed in 2.3.
3.3 The enforcement of rules heavily relies on admistrative measures
As noted earlier, the GPL and the TL and their enpgnting regulations mentioned above all
have detailed provisions on legal liabilitt8sThey use either one chapter or at least several
articles to provide in detail what kinds of legahbilities, mainly disciplinary and
administrative sanctions, shall be imposed on ttangdoer, including not only the procuring
entity and suppliers but also others involved invegament procurement such as
procurement/tendering agencies and supervisoryogti#is. It is worth noting that there are
overlaps and inconsistencies among these regudfiohs a result, a private enforcement
mechanism — a supplier review system — has not gaem enough attention, especially in
the first development stage, as further explaineskiction 4.
3.4 The lack of a unified supervisory body
There is no a unified supervisory body in Chinaégdl framework on government
procurement. In the two national laws and their lemgenting regulations, supervision
responsibility is entrusted to different departrseanid local authoriti€, as further explained
below.

The TL does not make it clear which departmenteigponsible for supervision over

tendering activities but leaves it to be decidedhsy State Councif. According to the State

52 See the TL chapter 5 and the GPL chapters 7 atiBIOF Tendering Measureshapter 5; th@ublicity
Measureshapter 5; thlOF Review Measurezhapter 4; thtMOC Measures on Tenderimfpapter 9; the
Tendering Measures on Works-related Godaiapter 5; and thiDRCReview Measurearticles 26 and 27.

53 For example, if a supplier colludes with othersigys or the procuring entity, under the GPL Agi@7, it shall
be blacklisted and prohibited, withir3 yearsfrom participating in government procurement\atiés; if the
circumstances are serioui$s business license shall be revoked; undef tharticle 53, if the circumstances are
serious supplier’s bidding qualifications for projectsadirbe suspended fdr2 years Obviously, administrative
sanctions in the GPL are stricter than in the TL.

54 See Cao, (c), fn.1 above, p80.

% See Article 7.
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Council’s opinions issued in 2060,administrative supervisory duties regarding teimder
activities were allocated to various administratidepartments. For example, railways
departments oversee tendering activities in raivegnstruction; the MOC and the local and
sectoral offices managing the importation and etgiimn of mechanical and electronic
products supervise tendering activities in impdstabf mechanical and electric equipments.
In addition, the NDRC is empowered to supervisedéeimg activities in major national
construction projects and to guide and coordinaétters related to tendering nationwide.
Such decentralised supervisory system in the drndering remains after the promulgation
of the GPL. In the subsequent implementing reguhatibased on the TL, such as MiBRC
Review MeasurefArticle 4) discussed further in chapter 8, adstimitive supervision and
investigating and handling illegal conducts and plaimts is still undertaken by different
government departments at all levels.

The GPL Article 13 clearly states that the finahdigpartments of the governments at all
levels are departments for supervision over govemntrprocurement, performing the duty of
supervision over government procurement activitieder lawAlso, they are empowered to
handle suppliers’ complaint5.In those ministerial rules issued by the MOF tplement the
GPL, for example thtMOF Review MeasureArticle 3 considered further in chapter 8, the
duty of supervision is also entrusted to the fim@ndepartments above the county level.
However, such unification has limited impact sitlce GPL provides a narrow definition of
“government procurement”. The decentralised sup&mi system is still in use when

government procurement of works through tendersmgdncerned. This has caused many

% See*Opinions on the Division of Duties and Obligatimong Relevant Organs of the State Council in
Conducting Administrative Supervision upon TendeAntyities”, No. 34, May 3, 2000.See further Wang, fn.2
above, pp293-294.

57 See the GPL Article 55.
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contradictions in the process of administrative esuigion of tendering activities, since
sometimes it is unclear which department shouldebponsible for supervising a government
procurement activity.

The problem of the decentralised supervision sys$tamcaused attention from the State
Council; it issued Opinions on Further Regulating Tendering Activitison 15 July 2004,
requiring supervisory bodies concerned in tendetégislation to closely coordinate with
each other and strength supervision over tenderitigities®® In 2005, an inter-ministerial
coordination mechanism was established underlritexim Measures on Inter-Ministerial
Coordination Mechanism on Tendering Proceedihgsgith a view to resolving the problem of
poor coordination by establishing a formal commatian channel among government
departments concerned. Whether this mechanism rmanove administrative supervision
upon tendering activities remains to be seen.

3.5 The existence of many overlaps, ambiguities amtashes in regulations

Due to the dual law system and poor legislatiomnées, many overlaps, ambiguities and
serious clashes have been caused among legistdtibe same level and between the higher
level and the lower level. A typical example orsthoncerns coveragé.As introduced in 2.2,
the provisions on coverage of the TL and the GPlsed an overlap when government
procurement of works, goods and services is coedutirough tendering. The implementing
regulations cannot solve this problem; rather, thaye caused more confusion than before, as

there are clashes among these ministerial rulasedsdy different central government

58 See General office of the State Council, No.56.

% Ibid, Article 7.

0 1t was issued by the NDRC on 14 July 2005, effeativel September 2005. See further Wang, fn.3 above,
pp23-24.

1 See further Wang, ibid, pp18-24.
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departments, as analysed in 2.3.

Because of these overlaps and ambiguities, it @dean which law and implementing
regulation should apply while procuring works-relhigoods and services through tendering;
and whether all TL provisions apply to governmertcprement of works through tendering
(in other words, whether the relevant GPL rulegshsas provisions on publicity and review
system, should apply to government procurementarksvthrough tenderind? In practice,
it is very difficult for the procuring entity to dale which rules should be followed in certain
cases, say when imported mechanical and electridpmgnts needed for a major

infrastructure are procured through internatioeabring.

4. Existing rules regulating supplier review
As elaborated below, rules on supplier review canfdund in two national laws (the TL
Article 65 and the GPL Articles 51-58) and varionisisterial regulations — mainly ti¢dDRC
Review Measureshe MOF Review Measureand theMOC Measures on Tenderirgrticles
45-51) discussed further below. However, it is Warbting at the outset that these provisions
are not coordinated components of a carefully eeslgsupplier review system; overlap and
inconsistencies regarding their application existause of the lack of a demarcation line
between the GPL and the TL; and the applicatiorthefse inconsistent and ambiguous
provisions in practice is arguably even more protaiéc due to the tension among different
government departments.

To facilitate further discussion on the main aspettthe Chinese supplier review system

in chapters 8-10, this section elucidates existingnese regulation on supplier review by

2 1bid, p20.
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examining separately how the following issues a@ltdvith, namely i) complaints regarding

government procurement of works; and ii) complanegarding government procurement of
goods and services. This second category is fughbrdivided into: a) general goods and
services, b) works-related goods and services antechanical and electric products. Due to
conflicting provisions contained in different mitdégal regulations, the current situation is
very complex, as shown in the diagram 7.1 in teepage of this chapter.

4.1 Rules on handling complaints arising from goverment procurement of works

As introduced in 2.2, the GPL Article 4 providesattithe TL shall apply to government

procurement of works through tendering. The impiases of this brief provision, as already

discussed, are unclear, especially the issue istijation.

One view is that the GPL Article 4 only allows fhik to regulate tendering procedures
in government procurement of works and thus othérsron other matters contained in the
GPL, including the rules on supplier review, shoajgply to government procurement of
works through tendering. This is arguably because:

Firstly, TL does not provide a formal supplier mwi mechanism. The TL Article 65
simply states that bidders and other interestetiggdrave the right to lodge an objection with
the procuring entity or complain to thelevantadministrative supervision department if they
believe that tendering activities are not condudted@¢onformity with the TL. There is no
further provision on basic aspects of a formal fieppeview system, such as forum for
review, procedure, time limit, interim measuresagailable remedies. This Article provides
little guidance for bidders to file complaints iniely and effective manner.

In contrast, GPL contains a special chapter, inoy@ articles, laying down basic rules
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on supplier review. These rules concern suppliégsts to make queries and complaifits,
forum for review/* time limits for various stage of reviéwand the possibility of suspension
of procurement proce$®.In order to ensure uniformity, it is desirable enable grieved
suppliers to file a complaint to the competent fiicial department both when government
procurement of goods or services, and governmeiupement of works through tendering is
concerned.

Secondly, the GPL challenge system grants “thelmppthe right to make complainf.
Article 21 defines the term “suppliers” as the legarsons, other organisations or nature
persons that provide goodsprksor services to the procuring entity. This arguabhplies
that the legislative intention of the GPL is to Bpples on challenge to handling supplier’s
complaints abouall government procurement activities, including goweent procurement
of works through tendering regulated by the TL.

The other view, on the contrary, is that governmarmtcurement of works through
tendering, as a whole, has been excluded fromadtygesof the GPL by virtue of GPL Article
4. Therefore, the TL, instead of the GPL provisiars supplier review, shall apply to
complaints arising from such procurement.

This view is supported by the fact that althougl T failed to provide a supplier
review mechanism, such a mechanism has been nelemghestablished through secondary
legislation by the NDRC and other central governtaerfter the entry-into-force of the GPL

(the NDRC Review Measurdfor construction projects) mentioned in 2.3)),dzhsn the TL

73 See Articles 51 and 52.

7 See Articles 52, 55 and 58.

S See Articles 52, 53, 55 and 56.
% See Article 56.

" See Articles 52 and 55.
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Article 65, on 21 June 2004. This ministerial regiadn contains 31 articles, mainly involving
general principles of handling complaifitsforum for review® procedural rules on filing of
complaints and handling of complaifitsdecision-making and legal liabilities that shall be
imposed on the personnel of the procuring entiy,domplaining bidder and the personnel of
the administrative review body when they act untdlyf? Article 2 states that the present
Measures apply to complaints abtendering activities of construction proje@sd handling

of complaints. Therefore, thliIDRC Review Measureprovided itself with a mandate
enabling it to be applied to handling complaintgareling tendering activities in government
procurement of works, including tendering actiati@ major national construction projects
discussed further in chapter 8.

4.2 Rules on handling complaints arising from goverment procurement of goods and
services

According to the GPL provisions on supplier review, explained below in 4.2.1, supplier
complaints regarding government procurement of gaodl services should be handled under
the GPL and thdéMOF Review Measurestroduced below. However, as further analysed in
4.2.2 and 4.2.3, provisions contained in ministeggulations adopted by the NDRC together
with other central governments and MOC suggest thgipliers’ complaints regarding
government procurement of works-related godtisough tenderingand government

procurement of mechanical and electric prodtiutsugh international tenderingre handled

8 For example, Article 5 provides that administratbupervisory bodies shall adhere to the principldairness,
impartiality and high efficiency while handling cptaints so as to safeguard the national and purtikcest and
the legal interest of parties involved in tenderaatjvities.

® See Articles 4 and 25.

80 For example, Article 7 makes clear the main castefhthe statement of complaint. In Articles 18,ahd 18,
provisions on investigation and evidence collectiom specified. Time limits for accepting complaiahd making
decisions are found respectively in Article 11 Anticle 21.

81 See Articles 20 and 2.

82 See Articles 24, 26 and 27.
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according to their own ministerial regulations mspvely. Therefore, the situation for
government procurement of general goods and setvitet of works-related goods and
services and that of mechanical and electric prisdue discussed separately.

4.2.1 Rules on handling complaints arising from government procurement of general goods
and services

As noted in 2.2, the GPL merely excludes governmeoicurement of works through
tendering from its coverage. This means that, utlkerGPL, government procurement of
goods and services should be regulated by the GRUs, the GPL rules on supplier review
are generally applied while suppliers make compdaiagarding government procurement of
goods and services.

As the GPL contains only basic rules on supplieierg, the MOFissued itsReview
Measure®® mentioned earlier, providing further detailed sun administrative review, one
month after the adoption of tiMDRC Review Measuréstroduced above. It has 32 Articles
divided into five chapters, concerning general fsions (Articles 1-6§ filing complaints
and acceptance (Articles 7-13)handling of complaints and making decisions (Aetc
14-24)% legal liabilities (Articles 25-28] and supplementary provisions (Articles 29-32).

Article 2 states that theskleasuresshall be used when suppliers complain to the

8 See further Wang, fn.3 above, pp16-18; Cao, (d}, dibove, pNA212.

8 For example, Article 5 stipulates that the finahdepartments, while handling complaints, shafiead to the
principles of fairness, impartiality, convenienceldigh efficiency so as to safeguard the natiandl public
interest. Article 4 requires the financial depamitseat all level to publicise telephone number,da® other
matters that may facilitate the suppliers’ filirgetcomplaints. Article 6 requires that a supplralkmake a
complaint in its real name and provide specificteratto complain about and factual basis in itsglamt.

8 For example, Article 10 makes clear which condgishould be satisfied when a supplier initiatesraplaint.
Article 8 requires that the complainant shall sularstatement of complaint while initiating a comipt and
makes clear the main contents of such a statedites 11 and 12 concern how the financial deparits
handle a complaint after receiving it.

8 For example, how the financial departments conckiiew and make an investigation is provided itidte 14.
87 Articles 25-27 empower the financial departmeatBripose sanctions on the procuring entity angétsonnel,
members of the bid evaluation committee and supgplidere their unlawful acts are found. Article@®icerns
imposing administrative sanction on the personhti@financial department who abuses his officabacity.
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financial departments and the latter accept the emsl make decisions. ThMOF Review
Measuresdoes not limit its scope of application. Since tfieancial departments are
designated in the GPL as administrative review babponsible for handling government
procurement complaints, this means thatNi@F Review Measureshould be applied while
complaints concern government procurement of gégerals and services clearly covered by
the GPL.

4.2.2 Rules on handling complaints arising from government procurement of works-related
goods and services

As to complaints regarding government procuremémtasks-related goods and services, one
view is that, since they relate to a type of goodservices, such complaints should also be
handled under the GPL and tMOF Review Measuresvhether the procurement of such
goods and services is conducted through tenderirthrough other procurement methods.
This is because neither the GPL nor Bh@F Review Measuresxplicitly exclude complaints
regarding government procurement of works-relatsatlg and services from the coverage, as
analysed above.

However, for complaints concerning governmertdcprement of works-related goods
and serviceshrough tenderingbecause of the TL provision on the scope of wdiksussed
below, another view is that tiMDRC Review Measurahiould apply.

As noted in 2.2, the TL Article 3 stipulatédsat not only the construction itself but also
works-related goods and services, such as impoe@npment used for a construct project,
must be purchased through tendering. Since contpleggarding government procurement of

works through tendering can be arguably handledeurtde TL and theNDRC Review
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Measures as discussed in 4.1, it may be argued that complaegarding government
procurement of works-related goods and servicesutfir tendering should also be handled
according to the TL and ti¢DRC Review Measures

In the first Chinese government procurement catee-Modern Wo’ercase® discussed
in detail in chapter 11, for example, the issuewbiether complaints regarding tendering
activities in procuring goods for a major nationahstruction project should be regulated by
the GPL or the TL is the focus of the case. Howetrer court did not directly address this
issue, as further explained in chapter 11. Thuseihains unclear which implementing
regulation - theNDRC Review Measuresr the MOF Review Measures shall apply to
suppliers’ complaints regarding government procwmmof works-related goods through
tendering®®
4.2.3 Rules on handling complaints arisng from government procurement of mechanical
and electric goods
As to complaints regarding government procuremdntnechanical and electric products,
because there is no special provision on such pteda the GPL and tht1OF Review
Measures one view is that the GPL and thMOF Review Measureshould apply to
complaints regarding procurement of these products.

However, because of the following two reasdhsnay be argued that complaints

regarding government procurement of mechanicaledectric goodshould be handled under

the MOC Measures on Tenderingientioned in 2.3, if such goods are procured tjinou

8 Beijing Modern Wo'er Trading Co. Ltd. V. Ministry Bihance of the People’s republic of Chiég.1
Intermediate People’s Court of Beijing MunicipaliBjiyst Level Administrative Division Decision N0.232005)
and No. 433. See further Mitterhoff, D.J., “Beiji@gurt Orders Ministry Of Finance To Rule On Supp$er’
Complaints, But Skirts Broader Issue of Schism in ChiRaocurement Supervision” (2006) Vol.3, No.12
International Government Contractgp98.

89 See Mitterhoff, ibid.
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international tendering.

First, according to the State Council@pinions on the division of administrative
supervision duties over tendering activities mamibin 3.4, the MOC and the relevant local
and sectoral offices were entrusted with the supery duty over tendering activities in
government procurement of imported mechanical dedtriec equipment. Then, the MOC
issued its owrMeasures on Tenderingvhich applies to international tendering actastiof
mechanical and electric products conducted with¥m&. In this regulation, Articles 45-51
offer special rules on how the bidders make comdaarising from the above procurement
and how the competent administrative authority kesmdomplaints.

Next, Article 86 of thaVlOF Tendering Measurggor goods and services) mentioned in
2.3 allows that government procurement of imponteathanical and electric products through
tendering can be conductedhder relevant national measure$his might imply that
complaints regarding government procurement of meabmechanical and electric goods
through tendering are handled under the ministemégulation specially dealing with
international tendering activities of mechanicad aglectric products — rules on supplier

review of theMOC Measures on Tendering

It should be noted, since thdOC Measures on Tenderingrticle 2 states that the
applicable scope of theskleasuresis limited to “international tendering activitiesf o
mechanical and electric products”, government pexment of mechanical and electric
products not through international tendering is not regulated tbg MOC Measures on
Tendering Thus complaints regarding the above procurementt through international
tendering should be handled under the GPL ant/itbé Review Measures

4.3 Summary
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To sum up, the current situation on the applicatibrules on supplier review is:

i) The position for works:

e For complaints regarding government procurementarks not through tendering,
it is clear that the GPand theMOF Review Measureshall apply.

e For complaints regarding government procurementarks through tenderingit is
unclear whether the GPL and tMEOF Review Measuresr the TL and th&NDRC Review
Measuresshall apply.

i) The position for goods and services:

e For complaints regarding government procuremengesferal goods and services
through any procurement method, government procemeénof works-related goods and
servicesnot through tendering and government procurement ofhamgical and electric
productsnot through international tendering, it is clear ttlz¢ GPL and thélOF Review
Measuresshall apply.

* For complaints regarding government procurementwofks-related goods and
servicesthrough tenderingit is unclear whether complaints shall be handleder theGPL
and theMOF Review Measures the TL and th&lDRC Review Measures

e For complaints regarding government procurementmaichanical and electric
productsthrough international tenderingt is unclear whether thédOF Review Measuresr

theMOC Measures on Tenderisgall apply.
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Diagram 7.1. The current situation of application @ rules on supplier review
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Chapter 8 The Current Chinese Supplier Review Systn (1)

- - Forum for Review

1. Introduction
Due the enforcement of Chinese procurement rulesvillye relying on administrative
supervision/inspection, a supplier review systera hat received adequate attention at the
beginning. As noted above in chapter 7, the TL ardptains one brief article (Article 65)
providing supplier may seek review. A formal chafle system was established in the GPL, in
which basic rules on supplier review were provid&hsed on the GPL and the TL
respectively, implementing regulations — mainly M&F Review Measureghich apply to
complaints regarding government procurement of g¢rgoods and services through any
procurement method and government procurement dfsmaot through tenderifigand the
NDRC Review Measurewhich apply to complaints regarding governmentcprement of
works through tendering under this regulation ftselwere adopted. These ministerial rules,
to certain extent, clarify and substantiate someahld GPL provisions on supplier review
such as rules on forum for review. However, dughtooverlap of the scope of GPL and the
TL, these implementing rules have also caused rgordusion in certain aspects of the
supplier review system, such as which administeatbody should be responsible for
administrative review in certain cases.

Based on the discussion in chapters 4-6, this ehagotd the following two chapters

consider respectively provisions in the Chinesesland regulations on forum for review,

1 As explained in chapter 7(4.1), theeasuresarguably apply to complaints regarding governnpeaturement of
works and works-related goods and services throemgthering as well.

2 TheMeasuresarguably also apply when complaints concern goventrprocurement of works-related goods
and services through tendering, as explained iptehd(4.2.2).
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standing and procedures, and available remediesfdllowing discussion will focus on these
main aspects of the two co-existing supplier reviystems established by the GPL / the
MOF Review Measureand the TL /thé&lDRC Review Measurés

This chapter considers issues related to forumdoiew of the current Chinese supplier
review system. Similar to chapter 4, forum and aecfor review, the extent of powers of the
main review body, and the legal effect of decisiohexternal review bodies will be discussed

respectively.

2. Forum and avenue for review
As noted in chapter 7(3.1), the most outstandingraiteristic of Chinese government
procurement legislation is the co-existence of @L and the TL, which do not harmonise
with each other in many aspects. This feature ofsmis reflected in the current Chinese
supplier review system. As far as forum and avefonereview are concerned, provisions
contained in the GPL and the TL and their respectiuplementing regulations are often
different. This section considers the availabilitfy procuring entity review, administrative
review and judicial review, under the TL / tNORC Review Measuremsd under the GPL /
the MOF Review Measures

As explained further below, procuring entity reviamder the GPL / th#1OF Review
Measuresjs compulsory; whereas under the TL / MBRC Review Measurei is optional.
Administrative review in China includes the firststance administrative review, which is

undertaken by different government departments utideGPL / theMOF Review Measures

3 Rules on supplier review contained in thlementing Regulation on International Tenderimgrocurement
of Mechanical and Electric Producfthe MOC Measures on Tenderipotroduced in chapter 7(4.2.3) will not be
further discussed in this thesis, because ofriiidd applicable scope and word limits.
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and the TL / théNDRC Review Measureand further administrative reconsideration. Innah

suppliers may seek judicial review by initiating asiministrative litigation and possibly also

by initiating a civil litigation, as discussed faer below.

2.1 Procuring entity review

The TL Article 65 states that a bidder or otheriasted party who considers tendering

activities are not in conformity with the relevahlt provisions has the right to lodge an

objection with the procuring entitgr to complain to the relevant administrative supsovi

department. This arguably means that the supptiecarned can choose to file a complaint

with either the procuring entity itselbr the competent administrative review body directly.

Further, in theNDRC Review Measuremacted based on the TL Article 65, submitting a

complaint to the procuring entity is not even mené¢id. Therefore, procuring entity review is

not a compulsory prerequisite for the supplierdeksan administrative review under the TL /

theNDRC Review Measures

On the other hand, the GPL provides in Articlesabd 54 that, a grieved supplieay

submit a written challenge to the procuring erityts procuring agency within the time limit.

Furthermore, Article 55 states, “[W]here the sugpthat has made a challenge is not satisfied

with the procuring entity or its agent's reply, the latter fails to make a reply within the

specified time limit,” the supplier may lodge a qaaint with the competent financial

department. These provisions can arguably be a@tbtas procuring entity review is not

prerequisite for administrative review since Aiid2 uses the wordrfay which indicates

the complainant has discretion to decide whethefirgi lodge the complaint with the
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procuring entity before resorting to an adminiseateview’

However, Cao argues that the person who has thetdgseek an administrative review
is only the supplier who has submitted a challenge to tteeysing entity and procuring
entity review is a compulsory stage before admiaite review; the supplier is allowed to
seek administrative review only after it has mad#hallenge to the procuring entity and has
not received satisfactory remedre#. Articles 52 and 55 were to be read togethes, fitst
sentence of Article 55 arguably indicates that dhky supplier who has made a complaint to
the procuring entity or its agent under Article &254 but has not been satisfied with the
latter’'s response or received no response will ga@ right to initiate the administrative
review. Therefore, the intention of the GPL is agly to set seeking procuring entity review
as a prerequisite for seeking administrative review

This issue is clarified by tht1OF Review Measuregnplementing the GPL which
provides in Article 7 that a grieved supplishall’ “first” submit a challenge to the procuring
entity or its agent. If it is unsatisfied with thesponse of the procuring entity or of the agency
or no response is given within the prescribed timé, the supplier may file a complaint with
the financial department at the same level - thuiaidtrative review body discussed further
in 2.2. This provision clearly indicates that proog entity review is required as a
prerequisite for seeking administrative review.

2.2 Administrative review
As revealed above, administrative review is exgljighrovided in the TL Article 65 and the

GPL Article 55. If the complaining supplier disagsewith the administrative review body’s

4 See further Gu, Liaohai, (edé\halysis of Chinese Government Procurement Cdgks, 2 & 3) (Beijing,
Qunzhong Press, 2005, 2006).

5 See Cao, Fugudnnotation to the Chinese Government Procurement(Ba&ijing, Mechanical Industry Press,
2002) p268 and p277.
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decision or the latter fails to make a decisiodue time, under the relevant rules of the GPL /
the MOF Review Measureand of theNDRC Review Measureg may apply for further
“administrative reconsideratio”, as further discussed in 2.2.2. The administrative
reconsideration is an appeal procedure conductedl tigher administrative body instead of
the court under Chinese administrative faWherefore, in the current Chinese supplier
review system, there are actually two levels of iadstrative review: the first instance
administrative review and the second instance adimative reconsideration, as elaborated
below.

2.2.1 Thefirst instance administrative review

The TL Article 65 provides little guidance on foruor administrative review which simply
states that a bidder may complain tie' relevant administrative supervision departriiethie

TL Article 7 left the issue to be decided by that8tCouncil later. On 3 May 2000, the State
Council issued thépinions on the Division of Duties and Obligatioasiong Relevant
Organs of the State Council in Conducting Admiaistie Supervision upon Tendering
Activities (hereafter the Opiniong) mentioned in chapter 7(3.4), which established a
decentralised system for administrative supervisiod review. Thépinions based on the
structure of the administrative system, authoregous government departments to supervise
tendering activities and handle complaints assediatith procurement by entities under their
control respectively. For example, railways deparita are responsible for handling
complaints about tendering activities in railwaymstruction; and Ministry of Commerce

(MOC) and the relevant local and sectoral offices ampowered to handle complaints

& Alternatively, the supplier can initiate an adretrative litigation, as further considered in 2.3.

" See further Ying, Songnian, (ed&dministrative Law and Administrative Litigation Lg®eijing: Law Press,
2005).

8 |t came into effect at the same day.
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regarding tendering of imported mechanical andtete@®quipments; the NDRC handles
complaints about tendering activities in major ol construction project. This
decentralised system was implemented by centrargovent departments through ministerial
regulations For example, on 10 January 2002, the NDRC isshethterim Measures for
Supervising Tendering Activities in Major Nation@bnstruction Projects(hereafter the
“Interim Measured,** which provides that NDRC is responsible for hamgllicomplaints
regarding illegal activities occurred in tenderqess of major national construction projeéts.

In contrast, the GPL Article 13 explicitly desigestthe financial departments at all
levels as the competent authority for supervisimyegnment procurement and handling
government procurement complaints. Further divisibnesponsibilities between central and
local financial departments is provided in tH®©F Review Measure@rticle 3). However,
the seemingly unified administrative review systémlimited because of the following
reasons:

Firstly, because government procurement of worksuth tendering is excluded from
the GPL's coverage by virtue of Article 4, as ekpda in chapter 7(4.1), complaints regarding
government procurement of works through tenderiag arguably be handled according to
the TL / theNDRC Review MeasureArticle 4 of theNDRC Revievivieasuresssued after the
adoption of the GPL states that the administragiygervision branch over tendering activities
of the development and reform departments, railveBgmartments etc. at all level, according

to the division of duties made under the State CibarOpinionsand the division of duties

9 See further Wang, Ping, “China’s Evolving Legahffework on Public Procurement” (2004p.€.L.R.p285 at
pp293-294.

19 The MOC adopted th&lOC Measures on Tenderitigtroduced in chapter 7(4.2.3).

1 Order No. 18 of the NDRC, 2002, effective on 1 Faby?002. Article 3 defines major national constiare
projects as construction projects invested or fiednby the State and approved by the NDRC or bytte S
Council after the NDRC's check.

12 See Article 7.
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among local governments, are responsible for hagdGomplaints regarding tendering
activities and making decisions. Complaints abaurtdering activities in major national
construction projects, including industrial progciare handled by the NDRC.Therefore
various administrative departments mentioned inStade Council’®©Opinions instead of the

financial departments, remain the administrativeiens body for handling complaints
regarding government procurement of works throegldéring.

Furthermore, even complaints concerning governnmaoicurement of goods and
services are not undoubtedly handled by the firdrdgpartments. As explained in chapter
7(4.2.2), complaints regarding government procurdnoé works-related goods and services
through tendering, if subject to the TL / tN®BRC Review Measurgemay be handled by other
administrative departments concerned or NDRC idstef financial departments. For
example, if the procurement of certain equipmesttoi be used for a construction project
under the jurisdiction of the Ministry of Railwayspmplaints concerning procurement of
such goods may be handled by the Ministry of RajiveSimilarly, complaints involving
procurement of goods needed for major national tcoction projects may be handled by the
NDRC.

2.2.2 Administrative reconsideration

The TL does not mention administrative reconsid@naat all which creates uncertainty as to
whether the complainant may apply for administeatieconsideration of the first instance
administrative review body’s decision if unsatiséag. This issue was clarified in tidDRC
Review MeasuregArticle 25) which allows the complainant to apgigr administrative

reconsideration.
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In contrast, the GPL Article 58 explicitly statéshe complaining supplier disagrees with
the competent financial department’s decisionherlatter fails to make a decision within the
time limit, the supplier may further apply for admstrative reconsideration. A similar
provision is also found in th&1OF Review Measuregrticle 24. Therefore, under both
systems (the GPL MOF Review Measuresr the TL / theNDRC Review Measurgsthe
complainant unsatisfied with the decision of thstfinstance administrative review body, be
it a financial department or any other governmaptadtment involved in handling complaints,
may apply for administrative reconsideration.

Administrative reconsideration is a system of adstiative remedies, which is
undertaken by a higher administrative body or otrgans empowered by law, at the request
of the person who believes that his lawful rightd interests have been infringed upon by an
administrative organ’s specific administrative afi, reconsider under legal procedures
whether the specific administrative act is legal appropriate and make a decistdrilt is of
an administrative nature as it is an administratixgan at the same level or the next higher
level that will, through reconsidering the origir@ggcision, maintain, rescind or change an
illegal or inappropriate specific administrativet 80 as to effectively protect the legitimate
interests of the aggrieved partié$.I1n addition, administrative reconsideration bodgym
rectify illegal or inappropriate administrative sianade by the administrative body at the
lower level. Thus, as far as an administrative me@eration case is concerned, the

respondent of the application is the administratisdy undertook the specific administrative

13 See Ying, fn. 7 above, p416.
14 see Lin, Feng, “Administrative Law” in Wang, Cheagg & Zhang, Xianchu, (eddptroduction to Chinese
Law (Hong Kong: Sweet & Maxwell Asia, 1997), p78.
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act® i.e. the first instance administrative review pdeandling government procurement
disputes, rather than the procuring entity. Thisanse parties to the administrative
reconsideration procedure are no longer the supgtid the procuring entity but the supplier
and the first instance administrative review body.

Which administrative body is responsible for admtirgtive reconsideration is set out in
Administrative Reconsideration LapARL).*® Article 12 provides that an applicant, who
refuses to accept a specific administrative actthe&f departments under local people’s
governments at or above the county level, may afgsladministrative reconsideration to the
people’s government at the same level or to thepedemt authority at the next higher level.
Further, Article 14 provides that an applicant vdigagrees with a specific administrative act
of a department under the State Council shall afiplyadministrative reconsideration to the
department under the State Council that undertbelspecific administrative act. According
to these provisions, for example, if the complagnsupplier is unsatisfied with the decision
upon a government procurement complaint made by Rimance Bureau of Beijing
Municipality, it may apply for administrative recsideration either to People’s Government
of Beijing Municipality or to the MOF. If the MOFcts as the first instance administrative
review body handling a government procurement campl the MOF shall still be
responsible for administrative reconsideration. Yghthe applicant is unsatisfied with the
outcome of the administrative reconsideration,atyrring an administrative lawsuit before a

competent court’

15 See theddministrative Reconsideration Lawticle 10.

16 See further Zhang, Zhengzhao, (edsljninistrative Law and Administrative Litigation La8f ed. (Beijing:
Renmin University of China Press, 2007), pp377-39@,Haocai & Zhan, Zhongle., (eds.) Administrativaew,
2" ed. (Beijing: Peking University Press, 2006) ch.11.

17 See the ARL Atrticle 5. If the applicant is unhapyith the administrative reconsideration decisiorthaf
department under the State Council (such as the M@d€ision), under the ARL Article 14, it may iredechoose
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2.3 Judicial review
For suppliers seeking judicial review in China,ythl@n initiate aradministrative litigation
against the decision of the first or second insaadministrative review body, as explained
further in 2.3.1; and arguably, they can direcilg & civil litigation against the procuring
entity, as discussed further in 2.3.2.
2.3.1 Judicial review: administrative litigation
As with administrative reconsideration, adminigtmtlitigation is not mentioned in the TL
but made clear in thBIDRC Review Measurdérticle 25) that the complainant, instead of
applying for administrative reconsideration, maingran administrative litigation before the
court, if it disagrees with the first instance adisirative review body’s decision or the latter
fails to make a decision in due time. The GPL Aeti68 and theMOF Review Measures
Article 24 expressly state that the complaining pligp who disagrees with the financial
department’s decision or receives no response midigté an administrative litigatioor
apply for administrative reconsideration discusabdve. Thus, administrative litigation can
be brought by the supplier to seek judicial revigvthe first instance administrative review
body’s decision, under the GPL / thMOF Review Measureas well as under thDRC
Review Measures
In addition, administrative litigation may be raisafter administrative reconsideration
by the supplier unsatisfied with the administratigeonsideration decision, as noted in 2.2.2.
There are no special administrative courts in Chineicourts at various levels contain

special administrative divisions. An administratige/suit is adjudicated by the administrative

to apply to the State Council for a final ruling.
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division of the court, according to Article 3 ofetthdministrative Litigation Law(ALL),
effective on 1 October 1990. Administrative litiget is “a kind of judicial control over the
exercise of administrative power by the executikanbh of the government® Thus, in the
above administrative litigation instituted by themplaining supplier, the defendant is the
administrative organ that undertook the specifimadstrative act — the financial department
concerned or other administrative bodies handlioigpulaints about tendering activities - or
the administrative reconsideration ordarrather than the procuring entity.
2.3.2 Judicial review: civil litigation
Judicial review may arguably be, and has been aatjme, sought by the aggrieved supplier
by directly initiating a civil litigation againshé procuring entity, although no such right was
clearly granted by the TL or the GPL.

The TL does not mention whether suppliers mayditavil lawsuit against the procuring
entity. The GPL Article 79 states where a partgowernment procurement, which commits
illegal acts prescribed in the GPL Articles %1722 and 77 and thus causes losses to other

parties, shall, in addition to being imposed adsimtive sanctionsbhear civil liability

18 See further Zhang,f.16 above, chapters 9-12; Fainigong, Xu, Yinghua and Ding, Lihong, (eds.)
Administrative Litigation LawBeijing: Tsinghua University Press, 2006); Cheuktf.C., “China’s
Administrative Litigation Law” (2005) AUTP.L.p549; Lin, fn.14 above.

19 see Lin, fn.14 above, p87.

% See the ALL Article 25.

21 1t provides that a procuring entity or agency khalordered to rectify within a time limit and giva
disciplinary warning, and may also be fined, if@mmits one of the following acts: 1) adopting,haeitit
authorisation, other procurement methods, instéagen tendering; 2) elevating, without authorizatithe
criteria for procurement thresholds; 3) entrusfingcurement matters to an agency without qualibcator
conducting government procurement; 4) treating Begpdifferently or discriminately by using unreasble
requirements; 5) negotiating with bidders in thequrement process; 6) failing to conclude a contréth the
successful bidder after sending the award notioé;7a refusing supervision conducted by the reledapartment
under law.

22 Article 72 prescribes that the procuring entityiteragency or its staff member shall be fined fisoated the
illegal gains or investigated for criminal respdnility where applicable, if it (or he) commits ooéthe following
acts: 1) colluding, in bad faith, with a suppliereoprocuring agency; 2) accepting bribes or oingiother
illegitimate interests in the course of procurem&pproviding false information to the relevanpdement
conducting supervision under law and 4) divulging base price of a bid before opening bids.

2 This Article provides sanctions that should bedsed on suppliers in breach of rules such as éotiusith
other suppliers.
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pursuant to the provisions of relevant civil lame academics and practitioners argue this
means that suppliers may seek civil remetfieBased on Article 79 and the relevant civil
laws, suppliers may arguably claim that the prowuentity shall be liable for negligence in
concluding the contract or the liability for infgement of rights. However, due to the lack of
explicit provisions on the resolution of governmgmbcurement disputes through civil
procedures in national procurement laws and secyriaglementing legislation, while some
courts accept civil cases concerning governmerdysement activities, other courts do not.
Under theCivil Procedures Lavadopted in 199% civil cases concerning government
procurement activities may be handled by the ecamamcivil division of the court. There
have been some successful procurement cases gagoinpensation of lost profits on the
basis of theContract LawArticle 42 on the liability for negligence itoncludinga contract,
since a government procurement contract is regaadedcivil contract under the GPL Article
43. Furthermore, the principle of good faith, tberfdation for a civil relationship, is clearly
required to be followed in government procuremertt 'endering activities as required in the
GPL Article 3 and the TL Article 5. The procuringtiy may be liable for breach of good
faith in the process of concluding procurement @mis. For example, iXincheng?® the
court ruled that the procuring entity that conddctendering under the TL and had chosen
Xincheng as the winning bidder but failed to codeuthe contract with Xincheng has

violated the principle of good faith in concludirtge contract; and thus ordered it to

2 see Cao, fn.5 above, p23land p321; Wang, Y&prernment Procurement and Administrative Remedy
(Beijing: The People’s Court Press, 2004), p241;IGaphai, “Is it right that the court refuses to epta
government procurement case?, published at wwvabldding.com (22 May 2006).

% This Law was revised on 28 October 2007.

% | jshui City Xincheng Machinery and Electrical EquigmhLtd v.the Electrity Power Bureau of Suichang Gpun
of Zhejiang ProvinceSee further Gu, fn.4 above, (Vol.1) pp172-182.
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compensate Xincheng’s loss of possible profitsYitii’ discussed further in chapter 11, the
complaining supplier instituted a civil litigaticagainst the procuring entity on the ground of
infringement of rights and the case was acceptdtidogompetent court.

However, since there is no explicit provision imnpary or secondary legislation stating
that suppliers have the right to initiate a civiigation against the procuring entity, some
courts refuse to accept such a case on the grooad the dispute over government
procurement activities between the procuring erdityl the supplier concerned should be
treated as an administrative case and accordifglyld be first handled by the competent
administrative review body and then be adjudicdigdadministrative division of the court
under the ALL. For example, it was reported that geople’s court of Fengtai District of
Beijing Municipality dismissed a supplier's actiefaiming that it was a qualified supplier
and its bid should not be treated as a void bid #wd the procuring entity should pay
compensation to it, on the ground that the disfnétsveen the supplier and the procuring
agency occurred in tendering process was out ofjuhisdiction of civil litigation. The
decision was upheld in appeal by the Second Intgiates Court of Beijing Municipalitf
2.4 Summary
It is difficult to draw a clear picture on forum diavenue for review in China. As revealed
above, it appears there are two review channeldabla to suppliers in China. One is to
directly bring a civil litigation against the praing entity before the court. However, because

of the lack of express provision on such a citigétion, in practice, it is uncertain whether a

27 Jinhua City Yidi Medical Apparatus Factory v. Gealetation of National Animal Husbandry and Veterina
Chaoyang District People’s Court of Beijing MunicipgliFirst Level Economic Division Decision N0.4362
(2001). See further Gu, ibid, pp1-34.

2 see Cheng, Yuhang and Wang, Yue, “Claiming 200,@0fOparticipating in bid for ambulances” fuaxia
Newspaperl2 May 2006. It was reported that a Medical Appas Sale Company bid for a contract for 100
ambulances and spent RMB 200,000 to design andwsspenanufacture of the sample. However, the piogur
agency treated its bid as void on the ground thditlithis out of its scope of business.
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court will accept such a civil case. The otherdsseek remedies through administrative
procedures — resorting to administrative review adinistrative litigation, after a
compulsory or optional procuring entity review.

Under the GPL / thtMOF Review Measures®s procuring entity review is compulsory,
broadly, a three-tiered review mechanism similathimse recommended in the UNCITRAL
Model Law discussed in chapter 4, including compiylsorocuring entity review, the first
instance administrative review and a further adstiative reconsideration or judicial review,
is in place. Therefore, complaints concern procernregulated by the GPL / tHdOF
Review Measuressuch as procurement of general goods and sermiegsgo through 3
instances of review. However, under the TL / Mi@2RC Review Measurgesince procuring
entity review is optional, for complaints regardigpgvernment procurement of works through
tendering, maybe only a two-tiered review — adntiatsre review and a further
administrative reconsideration or judicial revieware needed.

Although the first instance administrativeieav is an important review stage in China,
there is no a unified administrative review bodndiang all complaints related to government
procurement activities. Rather, the financial dapents and many other relevant
administrative departments are involved in handtomplaints. Further, the division of duty
of disputes resolution among the financial depantsyeand other relevant administrative
departments is unclear as explained above. Thisdased confusion on which administrative
body should be responsible for handling the casenvehspecific complaint is filed in practice,

as happened in the tibodern Wo’ercase& discussed further in chapter 11.

2% Beijing Modern Wo'er Trading Co.Ltd. v. Ministry Bihance of the People’s Republic of Chiip.1
Intermediate People’s Court of Beijing MunicipaliBjirst Level Administration Division Decisions Né32 and
433 (2005). See further Mitterhoff, D., “Beijing Co@rders Ministry of Finance to Rule on Supplier’s
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3. The extent of review powers

Chapter 4(section 4) analysed the power possegséitido main review body” — the judicial
review body or an administrative review body asdppeal body in a tiered review system. In
the current tiered Chinese supplier review systiministrative review bodies, including the
first instance administrative review body and adstiative reconsideration organ, and the
courts in administrative litigation work as the appbody, as revealed above. Thus, this
section looks at review powers possessed by admnaitiie review bodies and the courts in
administrative litigation as appeal authoritie<imna.

3.1 Powers possessed by administrative review boslias the appeal body

3.1.1 Powers possessed by the first instance administrative review body

As explained in chapter 4 (section 4), the judiceliew body or administrative review body
as the appeal body in the hierarchical review systemmonly has the power to review the
original decision on issue of law; but it may hawe power to review original decision on
issue of fact. It is unclear, under the GPL andTthewhether the administrative review body
as the appeal body has the power to deal withstheeiof fact, since there is no provision on
the extent of the administrative review power ie tforesaid laws. However, based on the
relevant provisions of th&lOF Review Measureand of theNDRC Review Measures
discussed below, it can be argued that the admatiig review body has the power to review
both legal questions and the factual issues caeain the procuring entity’s decision. The

NDRC Review Measuresrticle 14 clearly states that the administratiesiew body shall

Complaints, But Skirts Broader Issues of Schism in &kiRrocurement Supervision” (2006) December, Vol.3
No.12International Government Contractp©8.
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collect and consult the relevant documents, ingatti and check the relevant information
after receiving complaints. Also, the above twoutations provide rules on evidence
collection and cross-examinatiSnand stipulate that the complaint will be dismisseit
lacks the factual basi8. These indicate that the administrative review boaly deal with the
factual issues.

3.1.2 Powers possessed by administrative reconsideration organ

As noted above, the supplier can apply for adnmatis®e reconsideration of the first instance
administrative review body’s decision. As noted2r2, the administrative reconsideration
organ mainly deals with the supplier's complaintiagt the first instance administrative
review body’s decision on the dispute between thgpker and the procuring entity, rather
than the original dispute itself. The administratikeconsideration organ, under the ARL
Article 3, examines the legality and appropriatenet specific administrative acts. While
examining whether the administrative review bodgdias the complaint properly, under the
relevant provisions considered below, the admiaiiste reconsideration organ has the power
to review not only legal errors but also the firgliof facts contained in the first instance
administrative review body’s decision.

The ARL Article 28 provides that the administratiezonsideration organ may annul or
alter the administrative body’s specific act ordfiit illegal in the following situations:
essential facts are unclear; evidence is insufftciencorrect grounds are applied; legal
procedures are not properly followed; limits of tnethority of the administrative review are

exceeded or abused or the act is obviously inapiatep Article 47 of thelmplementing

%0 See theNDRC Review Measurdsticles 15 and 16; th®IOF Review Measuresrticle 14.
31 See theNDRC Review Measurdsticle 20; theMOF Review Measurerticle 17.
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Regulation to the Administrative Reconsiderationvlaalopted by the State Council in May
20072 further makes clear that the administrative reittEration organ malter specific
administrative act if facts ascertained in theaaetunclear and evidence is insufficient but the
administrative reconsideration organ has ascedafaets and obtained sufficient evidence
after review. These provisions mean that the admative reconsideration organ is
empowered to review and substitute the originalifigs of facts with its own.

Because the administrative reconsideration orgas tha power to “alter” the first
instance administrative review body’s ruling, ithcan fact deal with the original dispute
between the supplier and the procuring entity, caitin the ARL does not state that the
administrative reconsideration organ can deal wtith original dispute that causes the
administrative reconsideration in question. Foeraig the first instance administrative review
body’s ruling, the administration reconsideratiomgam has to ascertain facts and collect
evidence, which arguably implies that it can revissues of both law and fact related to the
procuring entity’s decision.

3.2 Powers possessed by the couitsadministrative litigation as the appeal body

As explained in 2.2 and 2.3, the supplier unhapitly the first instance administrative review
body’s decision may initiate an administrativegiitiion, instead of applying for administrative
reconsideration for further review. Also, under thBL Article 5, the supplier is usually
allowed to seek judicial review if it applied fodministrative reconsideration first but
disagreed with the administrative reconsideratiesigion. In administrative litigation, the
courts, according to the ALL Article 2, deal onlyitkv specific administrative acts of

administrative bodies and their personnel. Thus ¢bepetent court examine only the

32 1t came into effect on 1 August 2007.
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administrative review body’s act of making rulingger a government procurement dispute,
when the aforesaid administrative litigation idiated by the supplier; it has no power to deal
with the original dispute between the supplier #mel procuring entity. This means that the
court has no power to review all matters relatedht® procuring entity’s decision.As
revealed below, the court can review both legal dactual issuescontained in the
administrative review body's decision

The ALL Article 5 states that “in handling admitnative cases, the people’s courts shall
examine the legality of specific administrativesattts legislative intention is that the courts
deal only with the legality of specific adminisixat acts while hearing administrative cases;
the appropriateness of specific administrative atiall be handled through administrative
reconsideration in principle; and the courts carmake decisions on replacement of decisions
of administrative bodie¥. To carry out administration, administrative organiten need to
exercise discretion entrusted by law. It is ofteauigh that the courts should generally not
interfere with the question of whether administrtiorgans’ decisions made within their
discretion are reasonable or appropriate.

Further, under the ALL Article 54(1) and (2), theucts may determine the legality of
specific administrative acts through checking thiéoWving aspects of specific administrative
acts: i) whether there is sufficient essential enitk; ii) whether laws and regulations are
correctly applied; iii) whether legal procedures aroperly followed; iv) whether the
administrative body concerned exceeds its competemzi v) whether the administrative

body concerned abuses its authority. If the answene of above questions is negative, the

33 See Wang, HanbitExplanation on the Draft of the Administrative gétion Law of the People’s Republic of
China, available at http://www.law-lib.com/fzdt/newshi@0/20050722172925.htm
34 See Fanet al, fn. 18 above, p27.
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specific administrative act shall be annulled attlgaannulled by judgement. The first aspect
mentioned above and other provisions concernindegne collection of the courts contained
in the ALL* and in theExplanatory Notes of the Supreme People’s CourSome Issues
Related to the Implementation of the Administratiitegation Law (hereafter Explanatory
Noteg)* may imply that, while reviewing the legality of espific administrative acts, the
courts also deal with factual issues concernetlératdministrative body’s decision in addition
to reviewing the application of law in that decisidt is arguably inappropriate to regard the
review of legality as merely examining legal issaencerned in a specific administrative act.
While examining the legality of specific adminidive acts, the courts need to examine
whether the application of law and regulation isrect and whether facts - the basis of the
specific administrative act - have been clearlyessined and evidence is sufficient, as
reviewing factual issues is one aspects of theevewif the legality’

As far as the aforesaid administrative cases teili®y suppliers are concerned, typically,
the competent court needs to determine the legalitghe ruling of the first instance
administrative review body over a dispute betweaupplier and the procuring entify.To
this end, under Article 54(1) and (2) noted abdvean be argued that the court needs to
examine whether the first instance administratesdaw body’s ruling has been made on the
basis of sufficient evidence, whether the apploatof law and regulation in the ruling is

correct and whether the proper legal procedures ¥odiowed while making the ruling. Thus,

3% See for example Article 34 provides that a pespieurt has the authority to request parties tgigeoor
supplement evidence, and to obtain evidence framelevant administrative organs, other organisatar
citizens.

% |t was effective on 10 March 2000. See Articles319

%7 See Jiang, Mingamdministrative Law and Administrative Litigation L&@eijing: Law Press, 2003) p323.
% |f the case is an appeal case against the adnaitiist reconsideration decision, the court needketermine the
legality of the ruling made by the administratieeonsideration organ over the appeal against tsteriistance
administrative review body.
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the finding of facts and the application of lawsicerned in the first instance administrative

review body’s decision may be both reviewed bydinert.

4. Legal effect of decisions

This section discusses whether decisions of edtegneew bodies, including the first instance
administrative review body, the administrative mgideration organ and the courts, are
legally binding and enforceable.

4.1 Legal effect of the first instance administratie review body’s decisions

Both the GPL and the TL offer no clear provisiontba legal effect of decisions of the first
instance administrative review body. However, it ba argued that their decisions are legally
binding, as explained below.

The MOF Review MeasuresArticles 17-19 provide if the financial department
determines that the procuring entity has breachmed relevant procurement rules after
examination, it can, under different circumstanagstermine the procurement activity as
illegal and order the procuring entity to correlae tprocurement documents, to carry out
afresh the procurement activity, or to bear theesponding compensation liabilities under
the relevant law. This clearly demonstrates thaffitrancial departments’ decisions are legally
binding.

The NDRC Review Measuredo not directly make clear what kind of decisidhg
administrative review body can make where illegaidering activities has been proven.
Article 20 merely states that, in the above case,administrative supervision body makes

administrative sanctions under the TL and othesvaaht regulations. Checking the relevant
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TL provisions, for example Article 51, it is proed if the bid inviting party imposes
unreasonable conditions to restrict or precludemal bidders, it shall berderedto make
amendments and may be imposed a fine by the admatinie supervision body. This implies
that the administrative review body’s decision dtidae legally binding.

However, the above two ministerial regulations offe provision on how to enforce the

administrative review body’s decision where thecpring entity dose not voluntarily enforce

4.2 Legal effect of the administrative reconsiderabn organ’s decisions
The administrative reconsideration organ’s decisiare binding and enforceable under the
ARL Article 28(3). It provides that the adminisixet reconsideration organ shall decide to
annul, alter or confirm the specific administratiget — the ruling of the first instance
administrative review body when a government prement dispute is concerned — as illegal,
in certain circumstances such as violation of legabcedures. In the case that the
administrative body fails to perform the statutalyties, the administrative reconsideration
organ shall require the aforesaid body to perfaerduties within a fixed time by decisidh.
If the specific administrative act is proved tolegal, it shall be upheld by the administrative
reconsideration organ by decisiinFurther, Article 31 clearly states that “once tingtten
administration reconsideration decision is sertieel decision is instantly legally effective.”
The administrative reconsideration organ’s decsiane enforceable under the ARL
Article 32 explicitly requiring the respondent ofet application — the first instance

administrative review body - to perform the adntirgisve reconsideration decision. Further,

3% See Article 28(2).
40 See Article 28(1).
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it stipulates if the latter does not perform or aysl performing the administrative
reconsideration decision without due reasons, thmirgstrative reconsideration organ or a
relevant higher level administrative organ shadlewrit to perform the decision within a fixed
time. For example, if the MOF sets aside the hagdtiecision of the Financial Bureau of
Beijing Municipality on a procurement dispute amders the Financial Bureau to make a new
handling decision but the latter does not implenteetMOF'’s decision as required, the MOF
can order the latter to perform the decision withifixed time.

4.3 Legal effect of decisions of the courts

Judgments or ordets of the courts over administrative cases concerrgogernment
procurement disputes are legally binding and eefalble under the ALL provisions
introduced below. The ALL Article 54 states tha¢ tompetent court shall, according to the
varying conditions, make judgments. For example, ¢burt may decide to annul the first
instance administrative review body’s decision afeo it to perform its statutory duty within
a specified period. Judgments or orders of theifistance courts’ shall be legally effective if
no appeal is initiated within the prescribed tirmeit.** Judgments over appeals made by the
courts are final judgmentd, which are of course legally binding.

To ensure enforcement, the ALL Article 65 explicitequires that parties must perform
the legally effective judgements or orders of theurts. Further, it stipulates if an
administrative organ refuses to do so, the firgttance court may adopt the following
measures: imposing a fine on the administrativammgyr putting forward a judicial proposal

to the administrative organ superior to the admiaisve organ in question or to the

1 Orders are mainly used to deal with such issuéiseasejection of acceptance of the case and saipeaf
execution. See further Article 63 of tB@planatory Notes

2 See the ALL Article 58.

3 Ibid, Article 60.
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supervisory or personnel department; imposing crdiniresponsibility on the head of the
administrative organ and the person directly irrglaif the circumstances are very serious.
Similarly, decisions of the courts over civil casgscerning government procurement
disputes between the procuring entity and supphegesalso legally binding and enforceable
under theCivil Procedures Law(CPL). Under Article 141, if the complaining suigpldoes
not file an appeal against the first instance ¢ejutigment within the prescribed period, such
a judgment shall be legally effective. Judgmentsrders of the second instance are fffial,
which means they are legally binding. Further, @eti212 explicitly provides that the parties
concerned must comply with legally effective judgseor orders. If a party refuses to do so,
the other party may apply to the court for exeaytior the judge may refer the matter to the
execution officer for enforcement. This clearly izates that the decisions of the courts over
civil disputes, including judgments over disputegarding government procurement activities,

are enforceable.

44 See the CPL Article 158.
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Chapter 9 The Current Chinese Supplier Review Sysin (lI)

-- Standings and Procedures

1. Introduction

This chapter discusses, in the current Chineselisuppview system, who has the right to
review and which procedural rules should be folldwénile handling procurement disputes.
Similar to chapter 5, the issue of standing willfiost discussed and then certain procedural
issues concerning time limits and the publicatidntie review body’s decisions will be

considered.

2. Standing
In a supplier review system, as discussed in ch&g2e2.1), it is common to grant the right to
review to actual and potential suppliers, main uoiors referred to in chapter 5.
Subcontractors and others including trade assoomtithe supervisory authority or the public
may also be granted a standing to bring an acti@gimat the procuring entity in some regimes.
This section considers who can exactly enjoy thbktrio review in China. Since, as explained
in chapter 8(2.4), suppliers may seek review thhougdministrative procedures
(administrative review — administrative reconsideraand/or administrative litigation) after
a compulsory or optional procuring entity reviewtbrough civil procedures, the issue of
standing in these two procedures will be discuseparately.

First, who has the right to review in administratiprocedures will be considered by

discussing who can raise a complaint to the finstance administrative review body — the
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financial department or other relevant administeathodies -; since complaining to the first
instance administrative review body is the prectiodi to seek further administrative
reconsideration or judicial review under both thBLGand the TL, as revealed in chapter
8(2.2). Then, who can bring a civil case againstgtocuring entity directly to the court under
the civil procedures law will be discussed.

2.1 The issue of standing in administrative procedes

Before exploring who has the standing to complaithe first instance administrative review
body, it should be noted first, as showed in diagfal below, there are different provisions
on standing in the GPL / theIOF Review Measurand in the TL / theNDRC Review
Measures Thus, for different kinds of government procuremactivities which may be
regulated by different primary laws and the implatitgy regulations explained in chapter
7(section 4), the answer to the question of whayenithe right to review is different, as
revealed below.

In addition, unlike the UNCITRAL Model Law which jposes some restrictions on the
right to review explained in chapter 5(2.2), thisrao similar limitation in the current Chinese
laws and regulations concerning supplier reviewdainthe GPL Article 52 and thdOF
Review MeasureArticle 7, the supplier has the right to challetige procurement documents,
procurement process or the results. Under the Ticlar65 and thiNDRC Review Measures
Article 3, the supplier may make a complaint regagcany tendering activity of construction
projects deemed incorrect. These provisions arguialply that all decisions made by the
procuring entity in the procurement contract awaad be challenged by suppliers.

This section discusses whether main contractodscasuractors and others have the
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standing to seek review under the GMOF Review Measureand the TL /thé&NDRC Review

Measures

Diagram 9.1. Who has the right to review in China?

Subject In Administrative Procedures In Civil
TL/NDRC Rules GPL/MOF Rules | Procedures
Actual Yes Yes Yes
Main suppliers
contractors Potential Yes No No
suppliers
subcontractors Yes (possibly) No No
Others Yes (possibly) No No

2.1.1 Position of main contractors
Main contractors defined in chapter 5 include kadtual suppliers and potential suppliers. In
China, the former is given the right to review retGPL and the TL and their respective
implementing regulations; i.e. actual suppliersehéive standing to seek review under both
systems. Potential suppliers arguably have the tggreview under the TL /theDRC Review
Measuresbut have no such a right under the GRIOF Review Measuresas discussed
below.

The TL Article 65 provides that “bidders and otlparties with interests” shall have the
right to complain to the relevant administrativeostision department if they believe that

tendering activities are not in conformity with tlaev. Furthermore, the TL Article 25 defines
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the bidder as “a legal person or other organisatibich responds to an invitation of bids and
participates in the bidding competition.” This ingd that the term “bidder” refers only to an
actual supplier; it does not include potential digpg.

However, as revealed above, the TL also gives tfqthdies with interests” the standing
to seek review. Th&NDRC Review MeasureArticle 3 provides that “other parties with
interests” refer to legal persons, other orgardsatiand individuals, except the bidders, who
have a direct or indirect interest in the projeonducting through tendering or in the
tendering activities. This definition of “other pias with interests” is a broad one since both
“direct” and “indirect” interest will be taken int@ccount without further limitation.
Therefore, arguably, potential suppliers can baneed as “other parties with interests” with
the standing to seek review, since they have atdingerest in the tendering activities which
might have been harmed by the procuring entity'tawful acts such as discriminatory
specifications. Cao argues even further that “other parties witarests” may be understood
as “potential suppliers” and they may have thetrighreview as they are excluded from the
competition because of the procuring entity’s i#egctivities?

Therefore, arguably, both actual bidders and piatebidders have the standing to seek
review where the TL and ttdDRC Review Measuregpply — e.g when the procuring entity
violates tendering rules in procuring works, aslaxed in chapter 7(4.1). In practice, in
Daosi® both the first instance court and the appellanirtcadmitted that the potential bidder

concerned has the right to review, even beforetioption of theNDRC Review Measureas

! See discussion on the issue of “other parties inttrests”, available at www.machineinfo.com.cmiagzine

2 See Cao, Fugudnnotation to the Chinese Government Procurement(B®ijing: Mechanical Industry Press,
2002) p273.

3 Daosi Environmental Protection Science and Techmpl#long Kong) Ltd v. City Management Office of
Nanshan District of ShenzheFhis case was handled before the entry-into-fofdbe GPL. See further Gu,
Liaohai, Analysis of Chinese Government Procurement Cag®s2) (Beijing: Qunzhong Press, 2005) pp208-231.
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explained below.

In this case, the procuring entity — Nanshan Qistdovernment of Shenzhen, procured
a construction project and related services diydotim a company in August 1999 without
competitive tendering as required in tB®vernment Procurement Regulation of Shenzhen
Special Economic Zonmentioned in chapter 7(2.2paosi a Hong Kong company, first
complained to Nanshan District Government of Shenzland its financial department
claiming that the above project should have beerducted through open tendering. The
financial department of Nanshan District Governnraatie a written reply asserting that the
project was not within the scope of its governmprdcurement. ThenDaosi brought an
administrative lawsuit against the above two befitre Intermediate Court of Shenzhen,
requesting that the court should rectify illegaliaties in the government procurement. The
defendants were changed to the City Managementéffi Nanshan District of Shenzhen in
the process of lawsuit because the procurementaminwas signed by this Office. The court
ruled in favor ofDaosi that the contract was void on the ground thatciatract awarded
without competition depriveBaosiof its right to participate in the tendering anttimged its
right to fair competition. The defendant appealedhie High Court of Guangdong Province.
The appellant court annulled the first instance rt®judgment and dismisseBaosis
complaint on the ground th&taosifailed to prove that it had obtained the qualifima of a
foreign supplier for government procurement regliog the applicable regulatibrand thus
could not be regarded having legal interests indisputed government procurement activity.
Arguably, this judgment implies th&taosiwould have the right to sue if it were a potential

domestic supplier or a legally qualified potent@kign supplier.

4 Article 18(1) of theinterim Regulations on Government Procurenissiied by the MOF in 1999.
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The GPL Article 55 and th&1OF Review Measuregrticle 7 give the standing to
“suppliers” to challenge against the procuring tgntffhe GPL Article 21 states that “the
suppliers refer to the legal persons, other orgdioiss or natural persons that provide goods,
works or services to the procuring entity.” It isclear from this definition whether suppliers
referred to in the GPL include potential suppliers.

However, theMOF Review Measuresxplicitly requires that an eligible complainant
must, first of all, be a supplier whasparticipatedin the government procurement activity in
questiort. Further, the MOF reinforced this point in the glide issued to its subordinafes,
requiring that the complaint made by a complairthat did not participate in the disputed
government procurement activities shall be deemedlid and dismissed. This means that
regarding government procurement covered by the G MOF Review Measure®nly
actual suppliers have the standing to seek review fthe financial department; potential
suppliers have no right to make a complaint.

2.1.2 Position of subcontractors

As noted in chapter 5(2.1), subcontractors haventarest in the procurement process by
contracting with main suppliers and may be givemn fiight to review. Both the TL and the
GPL permit subcontracting, although with differéntitations, as explained below. Under the
TL / the NDRC Review Measuresubcontractors arguably have the standing to smé&w;
however, they have no right to review under the @RDF Review Measureas considered

below.

5 See Article 10, under which, a complainant musb aheet the following conditions: it has made dlehge to

the procuring entity or its agency before initigtim complaint; the contents of the complaint aresttent with the
presenMeasuresthe complaint is initiated within the time limihe complaint is within the financial department’s
jurisdiction; the same matters complained abougehrat been handled as a complaint by the finadephrtment
concerned; and other conditions as prescribed dOF.

5 SeeNotice of the MOF on Strengthening the ExaminatibAazeptance of Suppliers’ Complaifitseasury
Department of the MOF [2007] No.1.
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The TL Article 30 states if a bidder, on the basisthe actual circumstances of the
project as specified in the bid invitation docunsenhtends to subcontract out some of the
non-principal, non-key parts of the work afterhtd is accepted, it should specify it in the bid
documents. This implies when government procurenwntvorks through tendering is
concerned, the winning bidder is permitted to salremt some of the work to subcontractors,
provided it has indicated its intention of subcanting in advance in the bid documents, and
the subcontracted part is not the principal or pxasts of the work.

The TL does not explicitly provide whether subcantors have the right to challenge
against the procuring entity. However, as revealadier, the TL Article 65 confers the right
to review to “other parties with interests”; ang MDRC Review Measurdgrther clarify that
such parties should have “a direct or indirectrigg€’ in the tendering project or tendering
activities. Arguably, by way of contracting withethmain supplier, subcontractors have an
indirect interest in the process of government prement of works through tendering; thus,
they should have the right to complain to the camewpteadministrative supervision body
against the procuring entity.

The GPL Article 48 provides that subject to cong&rthe procuring entity, the winning
supplier may perform the contract by subcontrabis Tlearly indicates that the winner of the
contract can subcontract provided the procuringtyeapproves so. Unlike the TL, the GPL
does not limit the subcontracted part to the nanejpal, non-key parts of the work.

Regarding the standing of subcontractors, sincé&k confers the right to review only
to the “suppliers” and the complaining suppliere hmited to actual suppliers in tiOF

Review Measurest is clear, like the UNCITRAL Model Law discussén chapter 5(2.1.2),
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the GPL and its implementing regulation excludedcsuatractors from the ambit of
complainants.

2.1.3 Positions of others

As mentioned in chapter 5(2.1), others includiraglér associations, the supervisory authority
and the public may also be granted a standing ¢ seview in some regimes. In China,
others mentioned above may have the right to reviader the TL and thBIDRC Review
Measures however, they have no such a right under the GREMOF Review Measuress
explained below.

As noted above, the TL gives the right to review'dther parties with interests” and
offers no further explanation on “other partieshaiitterests”. In 2002, the NDRC, based on
the TL, issued thdénterim Measuresdealing with supervisory over tendering activitias
major national construction projectsArticle 7 of thelnterim Measuregrovides that “any
unit and individual” has the right to complain eport to the NDRC illegal activities occurred
in tendering process of major national constructimojects, which means that others
mentioned above have the right to review underrégsilation. Also, as discussed earlier, the
NDRC Review Measuregefine “other parties with interests” very broadly other parties
with “direct or indirect interest” in the projecbieducted through tendering. Therefore, it may
be argued that the supervisory authority and mesnbithe public under this definition have
the right to review, as the public interest woulel lharmed if tendering activities in the
disputed project were irregular and thus they revéndirect interest in the project. It may
also be argued that a trade association has aredhdnterest in a particular construction

project because its member(s) have participatédterested in the competition. However, in

" See chapter 8(2.2.1).
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China trade associations have no right to makenaptzont in its name for protecting its
members’ interests.

As noted above, the GPL gives the right to reviely ¢o the “suppliers” and defines the
“suppliers” narrowly as those that provide goodsyks or services to the procuring entity.
Furthermore, thelOF Review Measureglarify that the complaining supplier should have
participated in the disputed government procureraetivities. Obviously, others mentioned
above such as the public are not “suppliers” pigdied in a particular government
procurement process. Thus they have no right tewev
2.2 The issue of standing in civil procedures
As discussed in chapter 8(2.3.2), suppliers maggbthe case against the procuring entity
directly to the civil division of the competent cownder theCivil Procedures Law(CPL).
The CPL Article 49 states that any citizen, legafspn and any other organisation may
become a party to a civil action. Article 108 futhprovides for conditions for bringing a
lawsuit, namely “the plaintiff must be a citizeaghl person or any other organisation tiest
a direct interest in the cagemphasis added)”. The concept of “direct interéstiot defined
in the CPL. Academics’ common understanding is tiat “direct interest” includes the
following three requirements: the person or orgatios initiates civil proceedings in his (its)
own name; he (it) has the direct interest in theecand he (it) is subject to the effective
judgement of the couft.In practice, the person having direct intereshincase is understood
as the person whose civil rights and interests veasied or was disputédBased on Article

108, while deciding whether to accept a civil cabe, court examines whether the plaintiff

8 See Ma, Hongmin, “Empirical Analysis of SystemsPaities to Civil Litigation and Qualified Partiestiorks
cited in footnote.15, available at http://www.clail.com.cn/article/default.asp?id=21873
9 .

Ibid.
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has substantive rights in the disputed c¢se.

As far as government procurement cases are cornheantual suppliers often have the
right to bring a civil action, as the fact that yhbeave participated in the procurement
competition and have been affected by the procueintiy’s decision can establish a direct
interest in both form and substance in a spec#dgecFor others discussed above such as the
public, they have no substantive right in the disdiwcase and thus have no standing to sue.
2.3 Further discussion
As considered in chapter 5(2.1.1), the GPA, APECPBIBind the EU regime provide that
complaining suppliers should have an “interesttie procurement concerned. A similar
interest requirement is found in the TL / tHBRC Review Measureas revealed above. Thus,
arguably, certain actual and potential supplieesexcluded from seeking review due to the
lack of interest. For example, a supplier legakgleded at the early procurement stage and
unqualified potential suppliers arguably have nanding to challenge the application of
unlawful award criteria. However, as showed abdkere is no interest requirement in the
GPL / theMOF Review Measure3 hus, arguably, the actual supplier mentionethéabove
example has the right to review. This actual s@ppihay have no standing to sue in civil
procedures, since the CPL requires that the pifamtist have “direct interest” in the case and
the court often examines whether the plaintiff balsstantiveights in the disputed case while

deciding whether to accept a complaint, as notedeb

3. Procedural arrangements

10 see Mao, Junmin, “ Re-constructing necessary dondifor initiating civil proceedings”, availablé a
http://www.civillaw.com.cn/article/default.asp?idt378
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3.1 Time limits

Current Chinese supplier review system containailéet time limits for each review stage
(see Diagram 9.2 below). This section consider tiimits for initiating complaints and
completing the review process in stages of progueintity review, administrative review and

judicial review.

Diagram 9.2 Time limits for various stage of review

i) Time limits — procuring entity review

TL/ NDRC Rules

GPL/MOF Rules

Initiation No provision 7 workdays

Completion No provision 7 workdays

i) Time limits — administrative review
First instance administrative review Administrative
TL/NDRC Rules GPL/MOF Rules reconsideration

Initiation 10 days 15 workdays 60 days

Examination 5 days 5 workdays 5 workdays

Completion 30 days  (withy 30 workdays (ng 60 days (with 30 days
extension) extension) extension)
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iii) Time limits — judicial review

Administrative litigation Civil litigation
First instance Appeal First instance Appeal
Initiation i) directly to the court 15 days 2 years 15 days
— 3 months

i) after administrative

reconsideration —15 days

Examination | 7 days N/A 7 days N/A

Completion 3 months (with extension)) 2 month$ months (with § 3 months
(with months extension; (with
extension | even longer in specialextension)

cases)

3.1.1 Time limits for procuring entity review
Since, under the TL Article 65, procuring entityieav is not a compulsory step for review,
there is no further provision, including time lisyibn procuring entity review.

As noted, procuring entity review is compulsory enthe GPL; correspondingly, there
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are provisions on time limits for it. The GPL Alds 52 and 54 state that a supplier may,
within 7 workdays, make a challenge in writing ke tprocuring entity or its agent. Further,
Article 53 provides that the procuring entity ar #gent shall, within 7 days from the date of
receipt, make a reply and notify in writing to thepplier.
3.1.2 Time limits for administrative review
3.1.2.1 Time limits for the first instance administative review
Under the GPL and the TL, administrative revievamsimportant stage of review. There are
detailed rules on time limits in the GPL / thOF Review Measureand in theNDRC Review
Measures However, as revealed below, these time limits difeerent, which means that
possibly different time limits apply when complantoncern government procurement of
general goods and services or involve governmerduypement of works through tendering.
Under the GPL Article 55 and thdOF Review Measuredrticle 7, the supplier
unsatisfied with the procuring entity’s reply ocedving no reply may lodge a complaint with
the competent financial department witlis workdaydollowing the expiration of the time
limit for responding. Further, thMMOF Review Measurefrticle 11 requires the financial
department to examine whether the complaint hassfisat conditions for initiating
complaints® within 5 workdays after receiving it. However, the time limit for isiang
complaints provided in thBIDRC Review Measuresticle 9 is shorter. It provides that the
complainant shall raise a written complaint witHi@ daysafter it knows or should have
known that its rights and interests are harmed. fiilme limit for examining complaints
specified in theNDRC Review Measuresticle 11 is also shorter: the administrativeiesw

body is required to check up the complaint, withidaysafter receiving it, to decide whether

11 See Article 10 noted in fn.5 above.
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to accept the complaint.

The above provisions on time limits imply that thepplier has more time to make a
preparatory work for initiating a complaint befailge administrative review body and the
latter has more time to examine and decide whethaccept the complaint, when a complaint
concerns government procurement of general goadisenvices governed by the GPL, rather
than government procurement of works through ténderegulated by th&dDRC Review
Measures

As to the time limit for completing administirad review process, the GPL Article 56 and
the MOF Review MeasureArticle 20 require the financial departments to makdecision
within 30 workdaysafter receiving the complaint. There is no pravison the extension of
this time limit, which means complaints regardiraygrnment procurement of general goods
and services must be handled within the above limi& However, the aforesaid time limit
specified in theNDRC Review Measurés shorter if the case is not complex and is longer if
the case is complicated. THIDRC Review Measuredrticle 21 provides that the
administrative review body shall make a decisiothini 30daysstarting from the day when it
receives the complaint; if the review body is ueatol make a decision within the above time
limit because circumstances are complex, this timé& may be extended after approval of
the head of the administrative review body. Thisvigion is ambiguous, since it does not
further explain what cases are complicated and lbag the time limit can be extended. This
makes it easy for the administrative review bodgttend the above time limit. Thus, while
handling complaints regarding government procurdénoérworks through tendering, more

time may be used.
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3.1.2.2 Time limits for administrative reconsideraion

As discussed in chapter 8(2.2.2), under the GPle MOF Review Measuresnd theNDRC
Review Measureshe supplier unsatisfied with the first instaackninistrative review body’s
decision or receiving no reply may apply for admsirdtive reconsideration. The time limits
for making an application for administrative reddesation and for completing this process
are provided in th&dministrative Reconsideration La&RL).

The ARL Article 9 states that any citizen, legal person any organisation, who
considers that a specific administrative act hdenged upon his (its) lawful rights or
interests, may file an application for administratreconsideration within 60 days from the
day when he (it) knows the specific administratiee This means that the supplier may apply
for an administrative reconsideration within 60 slafter receiving the administrative review
body’s decision. Article 17 further provides thia¢ tadministrative reconsideration organ shall
examine the application within 5 workdays aftereiging it to decide whether to accept it.

The ARL Article 31 requires administrative reswmeration organs to make an
administrative reconsideration decision within &@ysl from the day of acceptance of the
application, unless otherwise provided. If circuamses are complex and the administrative
reconsideration organ is unable to make a decisithiin the above time limit, the responsible
person of the administrative reconsideration ongeay approve to give extra 30 days at the
most to make a decision; and this extension shbelthformed to the supplier applying for
administrative reconsideration and the first instaadministrative review body. This implies
that the administrative reconsideration organ mpgnd 90 days maximally to make a

decision.
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3.1.3 Time limit for judicial review

3.1.3.1 Time limit for administrative litigation

As noted in chapter 8(2.3.1), administrative litiga may be invoked in the following cases: i)
the supplier unsatisfied with the first instancemadstrative review body’s decision or
receiving no reply chooses to bring an administeakawsuit to the court, instead of applying
for an administrative reconsideration; or ii) theoplier refuses to accept the administrative
reconsideration decision and decides to seek pldieview.

In the first case, under thdministrative Litigation Law(ALL) Article 39, the supplier
shall initiate administrative proceedings withim®nths from the day it knows that a specific
administrative act has been undertaken, that is ftee day it receives the first instance
administrative review body’s decision. This timamili for initiating an administrative
litigation is much longer than the aforesaid timmitl for applying for administrative
reconsideration. For the supplier concerned, iffails to apply for an administrative
reconsideration within 60 days as required, itl $tds time to initiate an administrative
litigation against the first instance review bodgécision to the court.

In the second case where the supplier has appiednf administrative reconsideration
first but refuses to accept the administrative ns@eration decision, under the ALL Article
38, it may initiate administrative proceedings with5 days from the day of the receipt of the
decision, or within 15 days after the time limit feconsideration expires if the administrative
reconsideration organ fails to make a decisioniwithe specified period. Further, Article 42
clearly requires that the court accepts the caseles to reject it within 7 days after receiving

the statement of complaint.
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As to the time limit for completing review pexxdings, the ALL Article 57 stipulates that
the court shall make a judgment of first instandtiww 3 months from the day of docketing
the case. After approved by the higher court, thige limit may be extended in special
circumstances. Since the first instance court'gijueint may be appealed to the court at the
next higher level, Article 58 further provides fibetailed time limits for appellant procedures;
under which, if a party, the supplier or the adsti@itive review body or the administrative
reconsideration organ, refuses to accept theifistance court’s judgment, it has the right to
file an appeal within 15 days of the serving of written judgment? Article 60 requires the
appellant court to make the final judgment withirm@dnths from the day of receiving the
appeal, unless it is approved that the time lirait be extended in special circumstances.

As showed above, the ALL does not make clear howynmaore time the first and the
appellant court may be given to deal with the éasspecial circumstances and what “special
circumstances” are. Thus, in what circumstanceettiension will be given and how long it
will be are at the discretion of the court. Consayly, the supplier may have to wait for
extreme long time for the judgment, as happendgddiModern Wo’ercases discussed further
in chapter 11.
3.1.3.2 Time limit for civil litigation
The time limit for initiating a civil litigation isstipulated in theCivil Code which provides
that the limitation of action regarding applicaaie the court for protecting civil rights is two
years starting from the person concerned knowsould have known his rights have been

infringed?® For example, if the supplier with the lowest bidcp attends the bids opening

12 Under this Article, the time limit for appealingainst the first instance court’s ruling rejectiogaccept the
supplier’s complaint is 10 days.
13 See Articles 135 and 137.
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and the contract is awarded to the other supptishould bring the case to the court within 2
years from the day of opening of bids. Further tiingt on the acceptance of the case is
provided in the CPL Article 112, which requires ttwirt to decide whether to accept the case
within 7 days after receiving a statement of conmplar an oral complaint.

Under the CPL Article 135, the above civil catmll be handled with 6 months after
docketing the case; in special circumstances, aiths extension may be allowed subject to
the approval of the head of the court; further esien, if needed, may be given after the
approval of the higher court. If the complaininglier refuses to accept the first instance
court’s judgment and decides to appeal to the higbart, it has the right to file an appeal
within 15 days after the day of the serving of jimdgment, under th€PL Article 147. The
CPL Article 159 requires the appellant court to mé#the final judgment within 3 months after
docketing the case. An extension needed in speic@lmstance may be given after approval
of the head of the appellant court.

As was seen from the above, as to the timddifor handing the civil cases by the first
and appellant courts, similar to the ALL discusabdve, although the CPL specifies the time
limits within which the case shall generally be tiled, it is uncertain how many time will be
spent to make a judgment in certain cases; asftihesaid time limit may be extended at the
discretion of the court. Iidi case discussed further in chapter 11, the firdttha appellant
court respectively spent 13 months and more thaordths to make its judgmetit.

3.2 Publication of the decision

As discussed in chapter 5(3.2), publication of tévdew body’s decision is very useful for

14 This case was brought to the court on 22 Octob@f 2the court made its judgment on 18 Decembe? 200
28 December 200%di appealled; the appellant court issued its judgroar?l May 2003.See further Gu, Liaohai,
Analysis of Chinese Government Procurement C@&s<l) (Beijing: Qunzhong Press, 2005), ppl1-71.
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ensuring transparency of the review proceedings tmed enforcement of government
procurement rules. The issue of publication of tbéiew bodies’ decisions in the current
Chinese supplier review system is considered below.

3.2.1 Publication of the administrative review bedi decisions

3.2.1.1 Publication of the first instance review hidies’ decisions

As showed below, there are different requirememtghe publication of the review body’s
decision in theNDRC Review Measureand in theMOF Review MeasureAccordingly,
different requirements on publication impose on fihancial departments handling at least
complaints regarding government procurement of g#ngoods and services and other
competent administrative review bodies responsibiehandling, for example, complaints
regarding government procurement of works throeglaéring.

The NDRC Review Measuréarticle 29 providesthat the administrative review body
may publish its decision in the relevant media to atsipervision of public opiniorif the
matter to be complained is abominable in nature amdumstances are seriou§ his
provision is obviously not strict; as, first, thequirement on publication is not compulsory,
and second, decisions on general complaints anequoired to be published at all.

There is much strict requirement on publication detisions in theMOF Review
MeasuresArticle 23, explicitly requiring that the finant¢ialepartmentsshall publish its
decisions in the media desighated by the finarbégdartments above the provincial level.
There is a similar requirement in Article 8(5) beEtMOFMeasures on the Administration of
the Publication of Government Procurement Inforimti(the “Publicity Measures

mentioned in chapter 7(2.3)). Further, theublicity Measures Article 15 makes clear

contents that should be published, including theenaf the procuring entity and its agency,
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the name of the procurement project and the dapecaiurement, the complainant’'s name and
the matter to be complained, the review body’s name the main contents of the decision.
These provisions clearly indicate that it is a diatythe financial departments to publish their
decisions.

3.2.1.2 Publication of the administrative reconsidation decisions

The ARL offers no provision on publication of admstnative reconsideration decisions.
However, the State Council issued tiheasures on the Publication of Government
Informationin April 2007, in which Article 9(1) requires administrative arg to publish
government information involving interests of ofis, legal persons and other organisations;
and Article 18 states that the above informatioallgte published within 20 workdays from
the formation of such information. This arguabldioates that administrative reconsideration
organs should publish their decisions within 20 dayter they are made, as they always
concern interests of citizens, legal persons aherairganisations.

3.2.2 Publication of judicial review bodies’ decisis

Judgments of the court should be published. Both farticle 6) and the CPL (Article 10)
require the court to apply the system of publialtwhile handling cases. This system requires
not only public trial but also publication of thedgments. However, except the above
requirements in principle, it lacks detailed rulesch as the time limit for publication, to
ensure the publication of all judgments and theely publication. On 4 June 2007, the
Supreme Court issugslome Opinions on Strengthening Public Trial of @wairts requiring
the courts at all level, based on its circumstandesadopt specific measures on the
publication of judgments and rules in publicatiamsinternet® Currently, some cases are

published in cases books complied by the SupremetCalso, some judgments can be found

15 See the State Council Decree, N0.492; it was é@ffecin 1 May 2008.
16 See Article 22.
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online. However, sometimes, it is still difficulo tfind judgments concerning government

procurement.
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Chapter 10 TheCurrent Chinese Supplier Review System (111) - Remedies

1. Introduction

This chapter considers remedies available to thgieaged supplier in the current Chinese
supplier review system. Similar to chapter 6, tbiimpter will first give an overview of
remedies provided in every review stage, includingcuring entity review, administrative
review and judicial review; and then consider reimedf suspension, setting aside and

damages in detail.

2. An overview of remedies provided in every review stage
2.1 Remedies availablein procuring entity review
As discussed below, both the TL and the GPL domake clear what kinds of remedies
should be available to aggrieved suppliers in pliaguentity review. As noted in chapter
8(2.1), under the only Article concerning supplieview (Article 65) of the TL which
regulates government procurement of works throwggtddring, procuring entity review is
merely optional. Thus, the procuring entity may rewviecline to provide a reply to the
complaining supplier, let alone to grant remediesother words, if the TL applies, for
example to complaints regarding tendering actisitireprocuring works, there is no guarantee
that the aggrieved bidder will get any remedy bftraim the procuring entity.

As noted in chapter 8(2.1), procuring entity reviesweompulsory under the GPL which
regulates government procurement of general goodd services and government

procurement of works not through tendering. The @RRicles 53 and 54 thus further require
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that the procuring entity or its agency shall makevritten reply within 7 workdays after
receiving the supplier's complaint. However, unlikee UNCITRAL Model Law clearly
requiring the procuring entity to indicate the emtive measures to be taken in its written
decision when the complaint is uphélthe GPL does not require that the procuring entity
must take any measure once the violation allegedban admitted. Under Articles 53 and 54,
it seems enough for the procuring entity or itsreageto merely give the complaining supplier
a simple response, for example, a response confirrttie existence of irregularity and
ambiguously stating that the person responsibleitforould be imposed administrative
sanction under theslevantlaw. Thus, when the GPL applies, whether the cainpht can be
given any remedies in procuring entity review dejsean the procuring entity as well. This
significantly affects the role of procuring entigview, as further analysed in chapter 11.

2.2 Remedies availablein administrative review - thefirst instance administrative review
and administrative reconsider ation

2.2.1 Remedies available in the first instance administrative review

2.2.1.1 Remedies availablein the TL / the NDRC Review Measures

There are no detailed rules on administrative meviethe TL, although Article 65 provides
that bidders or other interested parties haveitid to complain to the relevant administrative
department. Further rules on how these adminig&dtiodies handle complaints regarding
tendering activities in procuring works are proddm Article 20 of theNDRC Review
Measuresimplementing the TL. It provides that administvatireview bodies shall make
decisions according to the following provisions:it)shall dismiss the complaint if the

complaint lacks factual or legal grounds; ii) itBimpose sanctions under the TL and other

! See Article 53(4)(b) discussed in chapter 6(2.1).
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relevant laws and regulations, if the complaintfdand to be true and illegal tendering
activities did exist. This indicates that tN®RC Review Measuresress the imposition of
sanctions on the procuring entity or its agency Has violated rules, rather than providing
effective remedies to the aggrieved supplier.

The relevant TL provisions mainly deal with the wsjiion of administrative sanctions,
such as warning and fine, on the procuring entitigsoagency or the responsible person; they
also concern remedies of correctfosetting aside and compensatichwhich can benefit
the aggrieved supplier. For example, under Artigle the administrative review body shall
order the procuring entity to make correction ifastricts or precludes potential bidders by
imposing unreasonable conditions, discriminatesnaggotential bidders, or compulsorily
requires bidders forming a consortium or restribes competition among the bidders. Also,
correction of irregularity shall be ordered where throcuring entity avoids compulsory
tendering by dividing contracts into parts or usotber methods;and when the procuring
entity and the winning bidder fail to conclude antact according to the solicitation
documents, or they conclude an agreement whichraxeties the substantive terms of the
contract® The provisions on the annulment of the procuringitgs decision and
compensation are further discussed in sectiongléan
2.2.1.2 Remedies available in the GPL and the MOF Review Measures
As introduced in chapter 8(2.1), tldPL states that the complaining supplier can compita

the financial department and the latter shall makkecision within the specified time linit.

See Articles, 49, 51, 57 and 59.
See Articles 52, 55 and 57.
See Atrticle 50.

See Article 49.

See Article 59.

See Articles 55 and 56.

N o o B~ W N
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It also stipulates a simple provision on suspens$isther considered in section 3. Further,
under the GPL Article 73, if the procuring entity its agency (or its personnel) commits
certain acts like below, which affect or are likédyaffect the results in respect of the winning
supplier, in the case that i) the winner has nenbdetermined, the procurement proceeding
shall be terminated,; ii) the winner has been ddtexthbut the procurement contract has not
been performed, the contract shall be set asida aav winner shall be selected from among
the remaining qualified candidates; iii) the prauaent contract has been performed, which
causes losses to the supplier, the procuring enttitis agency shall bear the responsibility to
pay compensation. The acts to which Article 73 iggplinclude: adopting, without
authorisation, procurement methods other than tgrastering; treating suppliers differentially
or discriminately by raising unreasonable requinetsiein the course of procurement through
tendering, holding consultation or negotiation wiilders; failing to conclude a procurement
contract with the winner after the award noticesémit ouf colluding, in bad faith, with a
supplier or a procuring agency; accepting bribeshtaining other illegitimate interests in the
procurement process; and divulging the base prica bid before opening of bitd This
means that, under the GPL, remedies of settingeasmhcluded contracts, damages and
suspension are available to suppliers.

In the MOF Review MeasureBnplementing the GPL, how the financial departraent
handle complaints and make decisions is providedeiail. Under Article 18(1), in the case
that the procurement documents show obvious preterer discrimination and have resulted

in or likely cause damages to lawful rights anéiiasts of the complainant or other suppliers,

8 See the GPL Article 71.
% Ibid, Article 72.
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the financial departments shall order the procurangity to amend the procurement
documents and conduct procurement activities utisecorrected procurement documents, if
the procurement activity has not been completed Alsb, the financial department shall,
under different circumstances explained later, as@tie the award decision and order the
procuring entity to carry out afresh the procurenaiivity® or even set aside a concluded
contract® or order the procuring entity to bear the compgasdiability.*? In addition, the
financial departments may suspend the procurenuéintty before the complaint is handI&d.
Provisions on setting aside, compensation and sgape are further considered in sections
3-5.
2.2.2 Remedies available in administrative reconsideration
As noted in chapter 8(2.2.2), the supplier undatisfvith the first instance administrative
review body’s decision or receiving no decision eg@ply for administrative reconsideration.
Under the Administrative Reconsideration LawWARL) Article 28, the administrative
reconsideration organ, after examining the spedifiministrative act — the first instance
administrative review body’s decision on the sugfdi complaint, may take one of the
following actions.

i) It shall sustain the first instance review badgtecision, if in the decision the facts are
clearly ascertained, conclusive evidence are peayidyrounds are correctly applied and
correct procedures are followed while making theiglen, and the decision’s contents are

proper*

10 See Articles 18(2) and 19(1).
11 See Article 19(2).

12 See Articles 18(3) and 19(3).
13 See Article 22.

14 see Article 28(1).
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ii) If the first instance administrative review bofiils to perform its statutory duties, i.e.
making a decision, the administrative reconsidenatirgan shall order it to make a decision
within a fixed time®®

iii) It shall annul, altef® or find the decision in question illegal (and mager the first
instance administrative review body to make a newigion within a fixed time if the decision
is annulled or found illegdl); if, in the aforesaid decision a) essential fases ambiguous or
evidence is insufficient; b) application of grounsg$ncorrect; c) legal procedures are violated,;
d) powers are exceeded or abused:; or ) the dedssabviously inappropriat&.

iv) If the first instance administrative review hyothils to reply in writing or provide
evidence, grounds and other materials relatedstaldcision-making, its decision shall be
considered as having no evidence and grounds andnhalled by the administrative
reconsideration orgafi.

The above provisions mean that the administragemmsideration organ can maintain
the first instance administrative review body’s idiem, or order the above review body to
perform its duty, or alter the decision, or annufiod the decision illegal then order the first
instance review body to make a new decision.

Under the ARL Article 21, during the reconsideratiperiod, the execution of the first
instance administrative review body’s decision may suspended if i) suspension of
execution is deemed necessary by the first instacainistrative review body or by the

administrative reconsideration organ; ii) the aggolit applies for suspension and the

15 See Article 28(2).

18 This will be further discussed below.

17 Under Article 28(4) the first administrative rewiéody should not make a new decision essentidéiptical to
the original one, if it is ordered to make a demisanew.

18 see Article 28(3).

19 see Article 28(4).
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administrative reconsideration organ consideragitglication to be reasonable and decides to
suspend; or iii) suspension of execution is requirg laws.

It should be noted that since administrative reictamation organ handles the supplier’s
complaint against the first instance administratiegiew body’s decision, rather than the
dispute between the supplier and the procuringyeras explained in chapter 8(2.2.2), the
aforesaid remedies are used to correct, set asidaspend the first instance administrative
review body’s decision. This is totally differembi the remedies discussed in chapter 6, in
which it is the procuring entity’s decision thahdae set aside or corrected by the review body,
and the contract award procedures that can be mtsgpe

However, because the administrative reconsideraiigan is empowered to alter the
specific administrative act; it may be argued thatadministrative reconsideration organ can
make a new decision on the supplier’s complairduostitute the first instance review body’s
decision, under the law and regulation applyingtiie complaint. For example, if the
administrative reconsideration organ determinestay the financial department’s decision on
the complaint concerning government procuremengeferal goods or services, it might,
under theMOF Review MeasureArticles 18 and 19 discussed further in 4.1, sadeathe
procuring entity’'s illegal decision or even conaddcontracts, or order the procuring entity to
correct on irregularity or bear compensation ligpil
2.3 Remedies availablein judicial review
2.3.1 Remedies available in administrative litigation
When a case against the first administrative rexdedy or the administrative reconsideration

organ is brought before the court, under Altministrative Litigation LawALL) Article 54,
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the court shall make a judgment to uphold, or amhdlly or partly the administrative review
body’s decision, or order it to perform its dutyrtake a decision on the complaint within a
fixed time, depending on the following circumstasice

i) The court shall sustain the administrative revi@ody’s decision, if the evidence for
making the decision is conclusive, the applicattbhaws and regulations is correct, and the
legal procedure is complied with.

ii) The court shall annul wholly or partly the admsitrative review body’s decision, and
may order the administrative review body to makeee decisior® if the decision is found
having one of the following flaws: a) inadequacy edsential evidence; b) erroneous
application of the law or regulations; c) violatiohlegal procedure; d) exceeding competence;
or e) abuse of powers.

For example, irBeichen Ya'ag' the court annuls the MOF’s review decision. Inelun
2005, Beichen Ya'ao bid for a contract procuringgen-making machine for the Ministry of
Health but failed. It then challenged the winningder’s qualification before the procurement
agency but received no satisfactory response;ittmmplained to the MOF pleading that the
winning bidder did not meet qualification requirertee The MOF decided that the materials
certifying qualification for bidding provided by eéhwinning bidder were valid and the
Beichen Ya’'ao's complaint was dismissed. This finstance review decision was upheld by
the MOF after administrative reconsideration. Beitlya’ao then brought an administrative
litigation against the MOF before No.1 IntermediBgople’s Court of Beijing Municipality in

February 2006. On 28 July 2006, the court mad@dgment, in which it set aside the MOF'’s

20 Underthe ALL Article 55, the above administrative revibady must not, based on the same fact and reason,
undertake a specific administrative act essentid#ptical with the original act.
21 Beijing Beichen Ya’ao Science & Technology Ltthe.Ministry of Finance
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decision on the ground that the MOF did not comnaenthe matter of complaint whether the
bid products meet the specification and thus faitegiscertain the facts of the c&%e.

iii) The court shall order the administrative revibody to make its decision within a
fixed time if it fails to do so or fails to makeiit due time,. For example, Modern Wo’er
cases discussed further in chapter 11, the codérdhe MOF failure to formally respond to
theModern Wo'els complaints to handle the complaints and giveeoase to the complainant
in the judgments.

Like the ARL, there is also a similar provision suspension in the ALIArticle 44. It
stipulates that execution of the specific admiaibte act — the administrative review body’s
decision — shall only be suspended under the fatlgwexceptional circumstances: i)
suspension is deemed necessary by the administregiview body; ii) the complaining
supplier applies for a suspension, and the coursiders that execution of the administrative
review body’'s decision would cause irremediableséssand suspension of execution would
not harm public interests; or iii) suspension iguieed by laws or regulations.

However, it should be stressed, as explained ipteha&(3.2), the court merely handles
the supplier’s challenge against the administratexéew body; it has no power to rule on the
substantive issues underlying the administratiaute®® Thus, the remedy of annulment
mentioned above is used $et aside the administrative review body’s decistather than
annulling the procuring entity’s decision. Morequwee award procedureannot be suspended

during the period of administrative litigation. Shinakes the current Chinese supplier review

22 gee further Guo, Jingxia, “Failure to review coetely, the Ministry of Finance lost the case” ,ifalde at
http://bjgy.chinacourt.org/public/search.php (psbéd on 1 September 2006).

2 gsee further Mitterhoff, D.J., “Beijing Court Ordévlnistry of Finance To Rule On Supplier's ComplaiBtt
Skirts Broader Issue of Schism In China’s ProcurerSeipervision” (2006) Vol.3, No.12ternational
Government Contractpp98-6.
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system ineffective, as further analysed in chapter

2.3.2 Remedies available in civil litigation

As analysed in chapter 8(2.3.2), the complainirgp$iar may initiate a civil litigation against
the procuring entity, based on tl@ntract LawArticle 42 on the liability for negligence in
concluding a contract or on tl@&vil Code Article 106 on civil liability for infringement of
rights.

In the former case, under t®ntract LawArticle 42, if the procuring entity violates the
principle of good faith in concluding the procurerhecontract, such as selecting the
successful bidder without following the pre-stateitieria, which consequently causes losses
to the supplier, it shall be liable for damagesisTheans that the aggrieved supplier can be
awarded the damages remedy in the above casee latthr case, what kinds of remedies are
available is provided in th€ivil Code Article 134. It provides ten methods of bearingilci
liability, including compensation for loss&slf the procuring entity is proved to have
infringed the complaining supplier’s rights, thenedy of compensation may be given to the

supplier.

3. Suspension

As discussed in chapter 6(3.1), if the procurenpotess cannot be suspended during the
review proceedings, the procurement contract magobeluded or even performed before the
proceeding concludes. This can make it very dilfiar impossible to provide effective

remedy to the aggrieved supplier and achieve thectibes of the procurement policy. As

24 Other methods of bearing civil liability are cetima of infringements, removal of obstacles, eliation of
dangers, return of property, restoration of origg@ndition, repair, reworking or replacement, paymof breach
of contract damages and extension of apology.
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revealed in chapter 9(3.1), in China, the reviewybmay spend quite long time on handling
suppliers’ complaints, especially in judicial rewieHowever, suspension of the award
procedure is not available in every review stagds ionly available in the first instance
administrative review when the GRInd theMOF Review Measuregpply to complaints, as
explained further below.

Procuring entity review is compulsory under the GRawever, unlike the UNCITRAL
Model Law suggesting the procuring entity to susbéme procurement proceedings for a
short period after receiving a complaintthe GPL does not require the procuring entity to
suspend its award process before making a replg @itocuring entity often does not
voluntarily suspend the procurement process foidavyp delay.

In the first instance administrative review stagldaen complaints concern government
procurement of works through tendering and applg NDRC Review Measureghe
procurement process will not be suspended befa@eatiministrative review body makes a
decision, since théleasuresoffer no provision on suspension. Without expliaites on
suspension, it is impossible for the aggrieved Beppo ask for a suspension whaibRC
Review Measuregpply.

However, as noted earlier, if complaints concermegoment procurement of general
goods and services and other government procureawtinities to which the GPL and the
MOF Review Measurespply, suspension may be available. The GPL Artidiestates that
“[ulnder specific circumstances, the departmentliarge of supervision over government
procurement may, during the period in which it malihg with the complaint, require in

writing the procuring entity to suspend its proeneat activities, provided that the period of

% gee Article 56 considered in chapter 6(3.2).
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suspension does not exceed a maximum of 30 daye MOF Review MeasureArticle 22
further requires that the procuring entity shallmediately suspend its purchase upon
receiving the suspension notice and shall refresmfresuming procuring activities prior to
the expiry or cancellation of the notice. Thesevimions show that the remedy of suspension
provided in the GPL / th®lIOF Review Measurdsas the following features.

Firstly, the automatic suspension approach adaptedme regimes (for example in the
EU regime in certain circumstances) and the semaraatic suspension approach suggested
in the Model Law considered in chapter 6(3.3 ar&) Bave not been adopted in China. Under
the above provisions, the initiation of the compiaiannot result in the automatic suspension
of the procurement proceedings. Secondly, whilefittencial departments are empowered to
award suspension, neither the GPL nor M@F Review Measuremake clear under which
circumstances such remedy of suspension shall lzedad. TheMOF Review Measures
failed to clarify what can be regarded as “specificumstances” contained in the GPL
Article 57 that mandates suspension. Thereforefitla@cial departments have a large margin
of discretion in granting or declining suspensibor example, they may refuse to order a
suspension for urgent public interest considerativen though, unlike the Model Law,
neither the GPL noMOF Review Measureprovides explicitly for such exclusion of the
application of suspension. Thirdly, the maximumigerof suspension is 30 days. Because
conditions for suspension are ambiguous and thanéiial departments generally lack
incentive to suspend the procurement proceedingsaictice, suspension is rarely granted.

When the complaint is brought before the higher iathimative review body for

administrative reconsideration or the court for adstrative litigation, as explained above,
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the administrative reconsideration organ or thertcmay suspend the execution of the first
instance review body’s decision (or of the admiaiste reconsideration decision). Since they
do not handle the dispute between the procurinigyesntd the supplier, the award procedure
cannot be suspended by them during the period ofirastrative reconsideration and/or
administrative litigation. Thus, it is common inagtice that the contract has been awarded or
even performed after lengthy dispute resolutiorcess. For example, Beichen Ya'aacase
mentioned earlier, before the court deliveredutigment, the contact had been awarded and
performed®

The suspension remedy is not available in civiljdition, since there is no provision on
suspension of the award procedure in the relevairteSe laws including th€ontract Law
the Civil Codeand theCivil Procedures Lawalthough the court directly handles the dispute
between the procuring entity and the supplier il Gtigation.

The lack of the remedy of suspension of the awasdqulure has caused many criticisms,
especially from supplierd, as it makes the supplier review system ineffective certain

extent, as elaborated in chapter 11.

4. Setting aside unlawful decisions

As analysed in chapter 6(section 4), setting asidgrocuring entity’s unlawful decisions can
effectively protect the aggrieved supplier’s intgreand benefit the enforcement of the
procurement rules, which is available in many ddioesgimes and international instruments

on government procurement, such as the Model Lawweier, because the annulment of

% gee Zeng, Liangliang, & Liu, Huixian., “For thesii time the Ministry of Finance loses a government
procurement case”, available at www.xinhuanet.c8inJuly 2006).
27 H

Ibid.
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concluded contracts may adversely affect the puipiierest and the winning supplier’s
interest, in some regimes, setting aside concledattacts is prohibited.

In China, the remedy of setting aside the procuéntity’s unlawful decision is mainly
available in the first instance administrative esvi as further considered below. The
administrative reconsideration, as mentioned abanagnly handles the complaint against the
first instance administrative review body, rathkart the complaint against the procuring
entity. However, when the administrative reconsitien organ decides to alter the first
instance administrative review body’s decisionmiy determine to set aside the procuring
entity’s unlawful decision under the relevant peiens of the GPL / thdlOF Review
Measurer the TL discussed below in 4.1 and 4.2.

During administrative litigation, since the coudes not handle the dispute between the
supplier and the procuring entity; it has no powelnnul the procuring entity’s wrongful
decision, although it can set aside the adminiggateview body’s decision. When the
complaining supplier brings the case regardingpteeurement process directly to the court
through civil litigation, the remedy of setting @siis not available to the supplier, as revealed
in 2.3.2. Thus, the following section only consilprovisions on setting aside available in the
first instance administrative review. As furtherpkined below, at this stage, annulling
concluded contracts is also allowed under the &RlLtheMOF Review Measures
4.1 Setting aside unlawful decision under the GPL / the MOF Review Measures
As noted in 2.2, the GPL Article 73(2) clearly pies that concluded contracts can be
annulled provided they have not been performed. MB¢ Review Measurgarovides more

detailed provisions on the remedy of setting ashdtcle 18 (2) and (3) states that in the case
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that the procurement documents show obvious preerer discrimination and have resulted

in or likely cause damages to lawful rights anéiiasts of the complainant or other suppliers,

if the procurement activity has already been coteplebut the contract has not been

concluded, the financial department shall deterntimeprocurement activities as illegal and

order the procuring entity to re-commence procurdmé the procurement activity has

already been completed and the contract has bewiuded, the financial department shall

determine the procurement activity illegal and ordiee procuring entity to bear the

corresponding compensation liability accordinghe televant law. Further, Article 19(1) and

(2) state if the financial department, after exaation finds that the procurement documents

or process has affected or may affect the awardsida¢ or there is any illegal act in the

process of bid award or transaction, in the caaéttie procurement contract has not been

concluded, the financial department shall deternihme whole or part of procurement as

illegal under different circumstances and order fmecuring entity to carry out afresh

procurement activity. If the contact has been sighat has not been performed yet, the

financial department shall determine to annul tbetact and order the procuring entity to

carry out anew procurement activity.

The above two Articles are not clear enough ang #ne overlapping so far as defective

procurement documents are concerned. These progisieem to mean that setting aside the

procuring entity’s unlawful decision shall be grahin the following two cases, if the contract

has not been signed: first, the procurement doctsrar defective, which has caused or may

cause loss to the complaining supplier; second,difective procurement documents or

irregular procurement process has affected or rffagtahe award of the contract, or there is
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illegal act in the process of tendering or trarisactFor example, iXuzhouXintiandi Digital
Appliance Projects Ltdv. the Centre of Prevention and Control Diseases afh¥y the
Financial Bureau of Xuzhou City, according to M®F Review Measurearticle 19(1), set
aside the procuring entity’'s award decision andewed the procuring entity to re-run
procurement activitie®. As to concluded contracts, under Articles 18(3) 48 (2) of the
MOF Review Measureghe financial department can annul them, provitieg¢ have not been
performed. However, it is unclear when a contratitbe deemed as performed.

4.2 Setting aside unlawful decision under the TL

As noted in section 2, thiDRC Review Measuredo not directly provide what kinds of
remedies are available to the aggrieved suppliee dilegal activity is found in tendering
activities. The administrative review departmentdagquired to make a decision in the above
case under the relevant TL provisions under whickhall set aside the award decision in
certain cases discussed below.

First, under the TL Article 52, if the procuringtityy in a project subject to compulsory
tendering, discloses to others the names or nuwibgotential bidders which have received
the solicitation documents or other details thatldaffect fair competition, or discloses the
reserve price, which has an impact on the detetiomaof the winning bid, the award
decision shall be ineffective. This is also theecaghen the agency discloses details or
materials which relate to tendering activities anel subject to confidentiality requirement, or

when it colludes with the procuring entity or bidslewvhich has an impact on the result of the

2 The decision made by the Finance Bureau of Xuzhgud®i 18 October 2004 can be found in Gu, Liaohai
(eds.)Analysis of Chinese Government Procurement Ca&es?2) (Beijing: Qunzhong Press, 2005), pp182-182
However, it is quite simple and lacks detailed deson on factual background of the complaint.
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determination of the winning bfd. Secondly, under Article 55, if the procuring eptin a
project subject to compulsory tendering, negotiatgls bidders on substantive contents such
as bid prices, which has an impact on the detetioimaf the winning bid, the award decision
shall be ineffective. Thirdly, if the winning bidddetermined by the procuring entity was not
among the candidates lawfully recommended by thee dialuation committee, or the
procuring entity determines on its own authoritg thinning bidder after the bid evaluation
committee rejects all bids in a project subjectoonpulsory tendering, the award decision
shall be void®

These provisions indicate that if the above irragties occurred in the process of
government procurement of works through compulstagdering, the unlawful award
decision shall be set aside. Further, under théicle 64, in this case, the winning bidder
shall be determined anew from the remaining biddec®rding to the conditions stipulated in
the TL or through re-tendering.

As showed above, the relevant TL provisions mestdye that the award decision shall
be ineffective when the determination of the wimgnbid is affected by breaches introduced
above. The TL does not provide that concluded eotdr can be annulled by the
administrative review body, if illegal activity i®und in the process of tendering. Thus,
arguably, when the complaint concerns governmestysement of works through tendering,

once the contract is signed, it cannot be annuliegito the lack of legal basfs.

2 gee the TL Article 50.

%0 bid, Article 57.

31 See Cao, Fuguo, Colling, J. and Trepte, P., “Chihedgssion to the Government Procurement Agreenmeht a
Opportunities for Domestic Reform: A Study in thghli of EU Experience”, available at www.euchinawtg,

p93.
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5. Damages

As discussed in chapter 6(5.6), whether the damageedy can play important role in
protecting the aggrieved supplier’s interest angbmlimg violations largely depends on how
the two key issues related to the damages rem#uy conditions for damages and the extent
of compensation — are addressed.

In China, provisions on the damages remedy aree duief and unclear; there is no
detailed provision on the conditions for damagesher extent of compensation. When the
supplier decides to seek administrative remedyutjiicadministrative procedures — including
the first instance administrative review, admir@stre reconsideration and administrative
litigation, damages available in the first instare@ministrative review, but the relevant
provisions are quite simple and vague, as explafugther in 5.1. As to administrative
reconsideration, similar to the situation when teenedy of setting aside is concerned
explained above, when the administrative reconatd®sr organ decides to alter the first
instance administrative review body’s decisionmity decide to give compensation to the
aggrieved supplier. The legal basis for such asitatis the GPL theMOF Review Measures
or the TL considered further in 5.1. As to admiisve litigation, since the court deals only
with the supplier’s complaint against the admiiste body’s decision, it is not empowered
to directly order the procuring entity to compersie aggrieved supplier.

Damages available in civil litigation as providedtheContract Lawand theCivil Code
will be discussed further in 5.2.

5.1 Provisions on damagesin thefirst instance administrative review stage

As noted in 2.2.1, thBIDRC Review Measurésticle 20 merely provides that punishment
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shall be imposed upon the procuring entity or gerecy under the TL and other relevant laws
and regulations, if an actual breach of law haslfeend. The damages remedy is mentioned
in the TL Article 50, under which, if the procuriagencydiscloses details or materials which
related to tendering and are subject to confidkytiaequirement or it colludes with the
procuring entity or a bidder, which has causeddsds othersthe agencyshall be liable to
pay compensation. There is no provision in the @quiring the procuring entityto bear
compensation liability. Thus, it may be impossilide the complaining supplier to claim
compensation from the procuring entity if the coanpl concerns government procurement of
works through tendering and the TL applies to thglaint, due to the lack of legal basis. In
the circumstances stipulated in Article 50, the plaiming supplier can claim compensation
from the procuringagency

Both the GPL and th®MOF Review Measuredearly provide for the damages remedy.
As noted in 2.2.1, the GPL Article 73(3) stateshié procuring entity or its agency’s illegal
behavior (such as treating suppliers different)aligve affected or may affect the results of
selecting the winning supplier, in the case thatabntract has been performed and has caused
loss to the supplier, the procuring entity or iteacy shall bear the responsibility to pay
compensation. Similarly, tHdOF Review Measurearticle 18(3) provides if the procurement
documents show obvious preference or discriminadioth have caused or may cause loss to
the complainant, in the case that the contractbess concluded, the financial department
shall determine the procurement activity illegald aorder the procuring entity to bear
compensation liability. Further, Article 19 (3) ®a if the financial department determines that

the result of selecting the winning supplier hasrbaffected by the defective procurement
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documents or irregular procurement proceedingsthadgovernment procurement contract
has already been performed, the financial depattsteil determine the procurement activity
as illegal; and if loss has been caused to the @ngmt, the procuring entity or its agency
shall be ordered to bear the compensation liabilitese provisions mean when the complaint
concerns government procurement of general goodssarvices, if the procuring entity’s
violation is proved, in the case that the procurgneentract has been performed, the damage
remedy shall be given to the aggrieved supplier.

It can be argued that these provisions imply certabnditions for awarding
compensation arguably indicated in the Model Lawd d@he other three international
instruments as discussed in chapter 6(5.2-5.9)pwadth these conditions are not explicitly
stated. They are: i) the procuring entity has madktions; ii) the complaining supplier has
suffered or may suffer losses; and iii) the supjgitoss is caused by the procuring entity’s
violation. However, due to the lack of clear pramison conditions for damages, it is unclear
whether the supplier needs to prove its chancdridive contract and that the procuring entity
or its agency’s violation is serious.

The TL, the GPL / thelOF Review Measuregrovide no further provisions on the
extent of compensation. Thus, it is unclear whett@npensation is limited to tender or
protest only or include lost profité. In practice, so far, no case that the administateview
body orders the procuring entity to pay compengatiche supplier is reported.

5.2 Provisions on damagesin civil litigation
As noted in 2.3.2, when the unhappy supplier itd@aa civil litigation against the procuring

entity, on the ground that the procuring entity laies the principle of good faith in

32 gee further Mitterhoff, fn.23 above, p98-7.
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concluding the procurement contract or infringese ttomplaining supplier’ rights in the
procurement process, the damages remedy can beldedo the supplier, under tiontract
Law or theCivil Code However, as far as government procurement disparte concerned,
neither theContract Lawnor theCivil Codemakes clear the extent of compensation and the
conditions for awarding compensation. Thus, itnglaar whether the compensation is only
limited to bid costs or include profits and whiabnditions will be taken into account while
deciding the award of compensation.

As noted in chapter 8(2.3.2), since there are mdiffe understandings on whether the
supplier can initiate such a civil litigation, tkeeare not many civil cases concerning
government procurement in practice. It is rarerfibal the case concerning the issue of
compensation. InXinchend mentioned in chapter 8(2.3.2), the court ordettesl procuring
entity to compensate Xincheng’s loss of possibtdits; because it failed to sign the contract
with Xincheng, which violated the principle of goéaith in concluding the contradn this
case expectation damages were supported. It isedrthat the loss of profits should be
compensatetf However, it is uncertain in practice whether daesaimpclude lost profits, due
to the lack of express provision in laws or in tBapermen People’s Court’'s judicial

explanation.

33 See Gu, Liaohai, (edsinalysis of Chinese Government Procurement G4sek1), (Beijing: Qunzhong Press,
2005) pp181-182.
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Chapter 11  Critical Analysis of the Current Chinese Supplier Review System

1. Introduction
This chapter critically analyses the main problesrssting in the current Chinese supplier
review system.

As discussed in chapter 2(2.1), an effective seppieview system, by deterring
violations and redressing for specific breaches, gratect suppliers’ interests and ensure the
enforcement of the procurement rules. An effeciugplier remedies system should be, as
any remedies system, “well designed and cleanihaed capable of offering protection in an
accessible, uncomplicated, inexpensive and speethnen in practice.” Unfortunately, the
current Chinese supplier review system falls sbhbthese essential features. As revealed in
chapters 7-10, a uniform legal framework regulagogernment procurement does not exist
in China, the current supplier review system igifnanted and complex, which has caused
many problems in practice. The main problems inelug uncertainty on the application of
legal rules on supplier review; 2) problems relateérum for review such as the lack of the
independence of the review bodies; 3) problemgeelto standing and procedures such as
inconsistency in standing and lengthy procedurgprdblems related to remedies such as the
lack of clear rules on damages; and 5) overly{sganctions on the complaining supplier.

These problems will be analysed in sections 2-6vkdFinally, section 7 draws conclusions.

2. Uncertainty regarding the application of legal ules on supplier review
This section first analyses the origin of such utaety, then highlights its negative

consequences through two landmark Chinese cases.

! See Craig, P. and De Burca, B Law: Texts, Cases and Materi#®® ed.) (Oxford: Oxford University, 1998),
p235.
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As revealed in chapter 7(3.1), in China, there idual law system in the area of
government procurement: the coexisting and oveitgp@PL and TL. This defect in the legal
foundation of procurement regime, as the resulhisforical development and fragmented
institutional framework, has deeply affected thpier review system. Two sets of rules on
supplier review, namely the GPL / th@OF Review Measureand the TL Article 65/ the
NDRC Review Measuresoexist and are not mutually exclusive in thepplecation. For
example, due to the cross application, it is n@&aclwhich set of rules shall apply to
complaints regarding government procurement of swekated goods and services through
tendering, as revealed in chapter 7(section 4fafti be argued that the current Chinese
supplier review system is a very complicated systath many ambiguous rules, which has
resulted in many uncertainties. Such uncertaintyy rnause the following problems in
practice:

Firstly, it will be very difficult for the aggriewk supplier to ascertain to which
administrative department it should file its coniplaegarding certain types of procurement
such as government procurement of works-relatedlgand services through tendering. As
explained in chapter 8(2.2.1), instead of the fuandepartments, various government
departments are empowered to review suppliers’ tainmtp regarding tendering activities in
procuring works and possibly works-related goodd aervices as well. Sometimes, the
supplier concerned may have to file complaints wst#wveral government departments.
Furthermore, it is difficult for the supplier togalict how its complaint will be handled and
which remedies it may receive, as the relevantipimaws contained in different laws and
regulations are different, as further analysed antisns 3-5. This can damage suppliers’
confidence in not only the supplier review systamdiso the whole government procurement
system.

Secondly, when the jurisdiction of the first instanadministrative review bodies is
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uncertain due to the overlapping legal rules, sbeties, especially MOF and NDRC and
their local branches, may either compete for thesdgiiction for their own institutional
interests, or instead in difficult cases, evadeirtimesponsibility of handling suppliers’
complaints to avoid i) cleaning up the mess madethgr government departments; or ii)
offending other powerful government departmentthatsame level. It is common in China
that several administrative departments declinarndertake the responsibility especially in
cases with complex vested interest, high risk ofreand low chance of profile enhancing,
which is phrased as “kicking the ball”. On the athand, the aforesaid uncertainty can make
the relevant government department at the riskeaidosued due to non-performance of its
duty.

Finally, under the legal rules on supplier revieentained in different law and/or
implementing regulations, the result of a particidase may be totally different. This can
seriously harm certainty in proceeding and the @itghof the relevant legal rules.

The above-mentioned problems can be illustratedti®sy following two landmark
Chinese cases.

The first is theModern Wo'er 433cas€® In this case, Modern Wo'er bid for the
government procurement contract purchasing portalbled gas analysers in November 2004,
which was part of a major national project — Camdion of a Public Health Rescue and
Medical Treatment System - managed by the NDRCthaedinistry of Health (MOH), but
failed to win, although it offered the lowest priddodern Wo'er doubted the integrity and
fairness of the tendering process and submittedirieg to the procurement agency and the

procuring entities - the MOH and the NDRC. The agegave a reply lacking substance.

2 Beijing Modern Wo'er Trading Co. Ltd v. Ministry Bihance of the People’s republic of Chidg.1
Intermediate People’s Court of Beijing MunicipaliBjirst Level Administrative Division Decision No33 (2005)
(Modern Wo'er 433 See further Gu, Liaohai, (ed&halysis of Chinese Government Procurement CA4#s3),
(Beijing: Qunzhong Press, 2007), ppl-37and pp44vierhoff, D.J., “Beijing Court Orders Ministry ofirance
To Rule On Supplier's Complaint, But Skirts Broadeuéssf Schism in China’s Procurement Supervision0§)0
Vol.3, No.12,International Government Contractgp98.

246



However, neither the MOH nor the NDRC respondeltaern Wo’er. Then, Modern Wo'er
made complaints to the MOF, NDRC and MOH at theesaay but received no response
from any of them. Thus Modern Wo'er initiated anmaaistrative litigation against the MOF
in March 2005, claiming that its legal rights anterests were damaged by the MOF's failure
to perform its duty to respond to the complaintemithe GPL and thus the court should order
the MOF to perform its duty to handle the complathin the specified time limit.

However, the MOF denied that it has such a dutyhdodle the above complaint. It
argued that the disputed procurement was part afagor national construction project
checked by the NDRC and approved by the State GloBerause it was conducted through
open tendering, it should be regulated by the Thuslthe complaint should be handled under
the TL Article 65 providing that theelevant departmeris responsible for handling bidders’
complaints. Since the State Council has empowehed NDRC to handle complaints
regarding tendering activities in major nationahstouction projects, the complaint should be
handled by the NDRC. Moreover, the MOF has perfarite duty by communicating with
the NDRC and the MOH and referring the complaintti® NDRC after receiving it, thus the
court should dismissed Modern Wo'er’s claim.

The first instance court rejected the MOF’s argutmiéisupported Modern Wo'er’s claim,
ordering the MOF to handle and respond to Moderre¥Y¢¥ocomplaint within the specified
time limit in its judgment made on 8 December 20Di6e court held the view that the MOF
has responsibility for providing response to Mod@fo'er, based on the following grounds:
first, the GPL Article 13 designates the finana@apartments as the departments responsible
for supervising and administering government prement. Furthermore, Article 10 of the
Measures on the Administration of Tendering in Gowent Procurement of Goods and

Servicesssued by the MOFitself provides that the financial departmentsvabthe county

3 See theMOF TenderingVleasuresdiscussed in chapter 7(2.3).
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level shall carry out duties of supervision and euilsiration over tendering activities in
procuring goods and services. Secondly, the didpgtads fall within the ambit of goods
defined in the GPL Article 2. The court also heldtt the MOF's argument that it has
performed its duty by referring the case to the XID&d informing it to Modern Wo'er
lacked factual support and legal basis.

The MOF disagreed with this judgment and appealetti¢ higher coutt.In its appeal,
the MOF stressed that the above judgment wouldwss affect the future administrative
management work in the field of government procumetnsince it denied a work model
currently used in practice — the MOF and the NDR&hage procurement funds separately —,
and every year, billions of procurement funds aamaged in this manner. The appeal is being
handled by the High Court of Beijing Municipalit4fter one and half year, the appeal is still
being heard by the High Court of Beijing Municipglat the time of writing, undoubtedly in
breach of the time limit for an appeal adjudication

As discussed above in Chapter 7(4.2.2), it is wmakéhich set of rules, GPL or TL, shall
apply to procurement of goods associated with atcaction project. However, in this case, it
can be argued that the MOF shall be responsibl&édadling Modern Wo'er’'s complaint in
accordance with the doctrine & posterior derogat priorand the supremacy of national
laws adopted by the National Peoples’ Congress thvemstruments of State Council and its
ministries. In the GPL which was promulgated lattean the TL, the MOF is expressly
empowered to handle procurement complaints withexjlicitly excluding government
procurement of works-related goods through tendefiom its coverage. In the Tlthe
administrative review body is not designated. Femifrore, the State Council@pinionsand

the NDRC'sInterim Measuregmpowering the NDRC to oversee tendering actiwitiemajor

4 See, Zeng, Liangliang., “The First Government Brement Case Continues: The MOF refuses to accept the
judgment of the fist instance court and has madapgeal” inEconomic Information Daily1l5 January 2007).
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national construction projects (discussed in chref2.2.1)) were issued before the enactment
of the GPL. More importantly, unlike the GPL, théorasaid Opinions and thelnterim
Measuresare not laws established by the Standing Committie¢he National People’s
Congress. Thus, it can be argued that the relgwamnisions of the new law — the GPL —
should apply in this case and accordingly the M@Butd be responsible for handling the
complaint. Regrettably, the first instance courteduthat the MOF was responsible for
handling the complaint by simply characterising theéject of disputed procurement as
“goods” defined in the GPL. It did not clarify tlagplicable scope of the two national laws on
government procurement and the legal effect ofrédevant ministerial regulations on the
basis of the above two principles. As Mitterhoff@aents, it missed an opportunity to “rule
on fundamental issues plaguing public procurenreftina.®

This case shows, because of the uncertainty onapmtication of legal rules, the
complaining supplier had to complaint to severatfggoment departments. The MOF tried
hard to evade its duty of handling the supplieomplaint and was sued. As revealed above,
the first instance court applied the GPL while magksure whether the MOF was responsible
for handling the complaint and made a judgmentindavour of the MOF. If the appellate
court decides to apply the TL and accepts the M@iew introduced above, Modern Wo'er,
rather than the MOF, will lose the case.

A second case of relevanceYisli® handled before the adoption of the GPL. On 6 July
2000, the General Station of National Animal Husbgmnand Veterinary (the “General

Station”) published a notice for purchasing ceregipment for an animal protection project

5 See Mitterhoff, fn.2 above, p98-4.

® Jinhua City Yidi Medical Apparatus Factory v. GerleBtation of National Animal Husbandry and Veteripar
and Animal Husbandry and Veterinary Equipment Qudlest Centre of the Ministry of Agricultu@haoyang
District People’s Court of Beijing Municipality, Kir Level Economic Division Decision No.4362 (2004}.2
Intermediate People’s Court of Beijing Municipaliinal Level Civil Division Decision N0.03265 (2003ee
further Gu, Liaohai, (edsAnalysis of Chinese Government Procurement Cas#d), (Beijing: Qunzhong Press,
2005), pp1-34.
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through tendering. Yidi bid for one product. Wheteading bid opening, Yidi learnt that two
bidders competed for this procurement and anotideteb's price was higher than its bid.
Then, Yidi heard that the General Station was adimig with another bidder and might award
the contract to that bidder; Yidi complained to General Station, arguing that another bidder
did not meet the award criteria and Yidi shouldalerded the contract. The General Station
investigated problems raised by Yidi, and entrusfedmal husbandry and Veterinary
Equipment Quality Test Centre of the Ministry ofrigilture (the “Test Centre”) to examine 3
Yidi's sample machines in March 2001. The lattendoded that one of sample machines was
unqualified. Yidi disagreed with that and askedriexamination but was refused by the Test
Centre on 15 October 2001. At that time, the Gdn@tation had signed the contract with
another bidder.

In this case, Yidi made complaints to the MinisbfyAgriculture (MOA), the MOF and
the Disciplinary Committee of the Communist ParftyCbina for more than 10 times, because
it was not sure which government department hadtg t handle its complaint. However,
none of them replied to Yidi.Because it was unclear whether the MOA had resipitiysfor
handling such a complaint, Yidi was unable to a&téian administrative litigation against the
MOA for its failure to perform its dufy.Finally, Yidi had to initiate a civil litigation gainst
the General Station and the Test centre on thengrotiinfringement of rights, which was not
easy for Yidi to prove the causality between irdement of rights made by the procuring

entity and its loss, and it lost the c8sk.the court refused to accept this civil litigati case,

" See Gu, ibid, p3.

8 Ibid, p32.

% Yidi asserted that the General Station made asefiviolations in tendering process, for examaearding the
contract to the bidder whose products did not measstated requirements, and that the report isbydde Test
Centre was ineffective because there were serialatigins in test procedures and in applying lawli ¥laimed
that they should compensate its financial loss. Gareral Station argued during investigation ofi'¥idomplaint
it found that Yidi forged registration certificadé the product and its products were unqualifigdradxamination.
The Test Centre argued that it legally conductednixation and the examination result was objectives, legal
and effective. The first instance court ruled tfidi's loss was caused by its own activity violatie principle of
good faith — to provide false information while 8idg; thus it should undertake the consequenceetdre, the
court dismissed Yidi’'s claims. This judgment wa$eldd in the appeal court’s judgment issued on 2y RDO3.
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due to the lack of clear provision on initiationativil litigation against the procuring entity

in the TL and the GPL explained further in 3.4,i¥iebuld have no channel to seek review.

3. Problems related to forum for review
Problems related to forum for review consideredoWwelinclude: i) inconsistency and
uncertainty on whether procuring entity review ismpulsory and ineffectiveness of
compulsory procuring entity review; ii) the lack oidependence of administrative and
judicial review bodies; iii) limitation of jurisdton of administrative reconsideration organ
and administrative division of the court; and imtaguity in seeking civil remedies.
3.1 Inconsistency and uncertainty on the nature ofprocuring entity review and
ineffectiveness of compulsory procuring entity rexaw
As discussed in chapter 8(2.1), the TL and the G&le different approaches to procuring
entity review. Under the TL, procuring entity rewids optional, which means that the
supplier can make a complaint directly to the ratévadministrative body. It is unclear from
the GPL Articles 52 and 54 whether procuring entgéyiew is compulsory or optional. The
MOF Review Measureslarify that procuring entity review is a preregjte for seeking
administrative review. In practice, the financiapdrtments often refuse to handle the
complaint if the complaining supplier has not coampéd to the procuring entity fir&t.

As was seen, similar to the UNCITRAL Model Lawthe GPL and th&1OF Review
Measuresrequire acompulsoryprocuring entity review. However, such a compujs@aview
is arguably ineffective in China, as explained lelo

This is because the GPL simply requires the proguentity to make a written reply

within a specified time limit but does not requary indication of the corrective measures

10 See Gu, Liaohai, (edsinalysis of Chinese Government Procurement CA4e<) (Beijing: Qunzhong Press,
2005) p9.
11 see Article 53 discussed in chapter 4(3.1.1).
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(which is provided in the Model Law Article 53(4){bDue to this omission, it is common in
practice that the procuring entity or its agenayoiges suppliers’ queries or merely gives them
a simple reply without any substance. A Chineseyéaweported that out of more than 20
government procurement cases that he has deali nathe was solved merely through
complaining to the procuring entity or its agefcylhis indicates that the procuring entity or
its agency is often unwilling to actively respora the supplier’s complaint and take the
initiative to correct its irregularity. Possiblyis is because the procuring entity or its agency
is reluctant to challenge its own workand when a procuring or tendering agency seeking
profits is entrusted to conduct procurement, it is oftemiling to overturn the original
award decision, to avoid bearing expenses occutred.

In addition, unlike the Model Law Article 53(1) disssed in chapter 4(3.1.1), the GPL
does not provide that compulsory procuring entdyiew is to be used merebefore the
contract is signed. This means that compulsorypmog entity review can be required even
after conclusion of the contract. In this case, gh@curing entity or its agency may be even
more unwilling to change its decision, as the wiignsupplier may be affected which makes
the situation even more complicated.

Thus, compulsory procuring entity review can dethg whole process of dispute
resolution and harm suppliers’ confidence in theent supplier review system. It has been
widely criticised in China that such a mandatoniew stage is uselesy.

As analysed in chapter 4(3.1.1), the GPA and APBP&Ndo not require a compulsory

procuring entity review. Thus, if a compulsory prdag entity review is not provided in

12 see Gu, fn.6 above, p220.

13 See Tian, Jianbin, “Enforcement of Public ProcieenRules in China” in Arrowsmith, S. and Trybus, §égs.)
Public Procurement: Global Revolutig@85, at p91.

4 In China, only the institutes for centralised pn@ment responsible for procuring items listechia ¢entralised
procurement catalogue are required to be non-gegfétl persons, under the GPL Article 16. Othecprimg or
tendering agencies are all intermediary organisatgeeking profits.

15 see further Gu, fn.2 above, p33.

18 |bid, pp219-221.
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China, it is not inconsistent with the relevantyismons of APEC NBPs and the GPA that
applies or will apply to China. In contrast, withck a compulsory entity review regarded as
useless in practice, it can be doubted whethecuhent Chinese supplier review system can
satisfy the general requirement of effectivenegsulsited in the GPA and APEC NBPs
discussed in chapter 3(3.3 and 5.3).
3.2 Lack of independence of administrative and judiial review bodies
Independence of the review body is crucial for einguthe effectiveness of the supplier
review system, as analysed in chapter 4. Indepeedén a matter of degree. For an
administrative review body, the minimum requiremehindependence - independence from
the procuring entity, is acceptable. For judiciaview body, higher level independence
requirement — independence from government — isllysvequired, especially in western
countries. However, in China, currently, the abowelependence requirements for
administrative and judicial review bodies are rlotags satisfied, as explained below.
3.2.1 Lack of independence: administrative review bodies
As introduced in chapter 8(2.2.1), the GPL Artit® designates the financial departments as
the administrative departments overseeing goverhpr@curement and handling complaints.
Further, to maintain the independence of the firmepartments from the procuring entity,
under Article 60, the financial departments are alldwed to establish an institution for
centralised procurement or to be involved in goment procurement (for example, to
procure goods as the purchaser); or to have anyrdinlate relationship or other relationship
of interest with the procuring agency.

However, in practice, sometimes, the financial d@pants are not independent from the
procuring entity. They often have close relatiopshith the procuring agencies. In most cases
in China, government procurement is conducted pgoauring agency; since the GPL Article

18 requires when procuring entities purchase itéisted in the centralised procurement
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catalogue, they must entrust the institution famtdised procurement to do that; when they
purchase items not included in the above catalogu®y may also entrust the aforesaid
institution to procure as a matter of discretioms® on the GPL Article 16, institutions for
centralised procurement have been establishedday dmvernments. Nevertheless, until now,
9 of 29 established centralised government procen¢roentres at provincial level, such as
Government Procurement Centre of Tianjin Municigalof Anhui Province and of Gansu
Province, are still subordinate to the provinciahhcial departments. Also, although some
government procurement centres have separatedifimfimancial departments, they may still
have close relationship with the relevant finandi@partment in terms of personnel, finance
and properties. For example, personnel of somergment procurement centres come form
the local financial department. Thus, whether timarfcial department concerned is really
independent of the procuring entity/agency is ofjgastioned by suppliers.

When complaints concern tendering activities incprong works and works-related
goods or services, which may be regulated by theiid theNDRC Review Measuresd
accordingly be handled by the other government gt concerned, rather than the
financial department, as analysed in chapter 8J2.@ problem of independence of the
administrative review body is more serious. Thaaewody concerned in this case either has
no independence at all or has merely nominal inaggece, as discussed below.

First, the administrative review body concernedoften involved in the disputed
procurement process as the procuring entity; teisinot only the participant of the
procurement process in question but also the adtritive review body responsible for
handling the complaint regarding the aforesaid pr@ment. As introduced above,Modern
Wo'er 433case, the MOF argued that, under the TL and thte Souncil'sOpinionsand the

NDRC's Interim Measuresthe NDRC should be the responsible body handiaglern

17 See Zeng Liangliang and Zhang Tao, “The strartgatiin that procurement centres coexist in eiifferent
models is challenged” iBconomic Informational Daily2 July 2007).
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Wo’er’'s complaint. However, the NDRC is one of {rchasers in this case. If the MOF's
argument was supported, the NDRC would be not ‘Ghly referee in a competition” but also
“the player of one side”. That means that the cainplagainst the NDRC will be handled by
the NDRC itself! In such a case, obviously, no petedence can be mentioned for the review
body.

Certainly, it is not always the case that the neMmdy is also one party to a particular
dispute. However, it is common that the relevanniadstrative review body has various
relationships with the procuring entity or its aggnFor example, ifModern Wo’er 432
case’? the Ministry of Health entrusted Guoxin Tenders.Ltb procure. It is introduced on
the website of this tendering ageficyhat it was established by the Management Centre f
Infrastructure and Property of the NDRC and otheestors; and its director was former
Deputy Director of the State Planning Committeee (furrent NDRC). Thus, if Modern
Wo’er’s complaint is handled by the NDRC, whethtezan fairly deal with the complaint may
be doubted because of its close relationship Wwigiténdering agency.

3.2.2 Lack of independence: judicial review bodies

As discussed in chapter 4(3.3.2), independence fyowernmentas the core element of
judicial independence is often required for judigieview bodies. To secure such a higher
level of independence, certain measures, includapgointing judges under selection
procedures provided in the law, securing tenuth@fudicial office and fixing judges salaries
by act, and providing judicial immunity from sugtre often taken in many regimes, especially
in western countries.

However, in China, the independence of the judicaliew body is unsatisfactory
because of a fundamental problem existing in theleviChinese legal system - the lack of

sufficient guarantees of the independence of thets@nd of the judges. Independence of the

18 This case is slightly different from tihdodern Wo'er 43%ase in the procuring entity, the tendering agemzy
the goods procured. See further Mitterhoff, fn.2ah Gu, fn.2 above.
19 see http://www.gxzb.com.cn
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courts is clearly required in ti@onstitutionand other Chinese laws. TlR®nstitutionArticle
126 stipulates that the People’s Court exercisegcipl power independently, under the
provisions of law, and is not subject to interfexerby any administrative organ, public
organisation or individual. Similar requirement® also found in thé@rganic Law of the
People’s CourtgArticle 4) andAdministrative Litigation LawALL) (Article 3) and theCivil
Procedures Law(Article 6). However, in practice, the independemt the courts cannot be
guaranteed mainly because of the problem of theagement system of the courts. In fact,
the local courts at all levels are not independ@mh local governments but attach themselves
to the latter due to the reasons discussed B8low.

One reason is that the local cofirtsvere established on the basis of administrative
regions. There is no circular court which has plidgdon over a number of regions. The other
is that the local Communist Party committee andallggovernment actually control local
courts in respects of personnel, finance and ptppeanagement. For example, the head of
the local courts are elected and removed and judigeappointed and dismissed by the local
people’s congress based on local communist partgmitiee’s recommendaticdh. More
problematically, expenses of the local courts amé by the financial department of the local
government at the same le¥2IAll these make the local courts very difficult smmetimes
are unable to adjudicate independefflyLocalisation of the local courts and local
protectionism has caused strong criticism from and@ds, practitioners and the public and

they have made strong call for judicial refofi.

2 see zhou, Daoluan., “Independent adjudicationjaditial impartiality”, available at
http://www.hicourt.gov.cn/theory/artilce_list.asg21831&I_class=

21 Local courts refer to all other people’s courts;ept the Supreme People’s Court located in Beging those
specialised courts such as maritime courts logaieetly in several cities with harbors.

2 gee further Xia, Xianpeng, “How to strengthen Psiteadership over adjudication” available at
http://www.minge.gov.cn/chinese/pplrevo/intro/1568n (published on 18 February 2008).

2 See further Guo, Jisheng., “Some Problems on Redéitie System of Safeguarding Judicial Expensesuin,
Qian and Zheng, Chengliang., (edii}licial Reform Repo(Beijing: Law Press, 2004) p337.

% See Qiao, Shengbiao., “The Crux of Management Bysfahe Courts and Reform” in Sun and Zheng, ibid,
p265 at p265.

% |bid and Zhan, Yunfa and Wang, Naxin., “Judiciabhrtiality and Judicial Reform of Courts” in Sun atfteng,
ibid, p236.
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In addition, independence of judges is crucial kaeping judicial independence.
Nevertheless, although the independence of the esua whole is explicitly provided in the
Constitutionand other laws mentioned above, personal indeperdarjudges was not made
clear in law. Until 2001, it is merely stipulatedthe revised.aw of Judge$LOJ) Article 8(2)
that judges shall adjudicate according to law arsl reot subject to interference by any
administrative organ, social organisation and imtlial. Furthermore, because of problems
existing in the appointment of judges, tenure afges and removal of judges and other
aspects of management of courts explained belaependence of judges often cannot be
guaranteed in practice.

Firstly, judges at the lowest level are selectaiinfrthose who have passed national
judicial examination and meet requirements on jgdgech as having Chinese nationality,
supporting theConstitutionand having legal knowledd&.However, the promotion of judges
follow the procedures that they are nominated leyhtbad of the court and appointed by the
people’s congress at the same level with the cotiis the head of the court actually decides
on promotion of judges, which can result in theatibn that judges submit themselves to the
head of the court and other leaderships for prandfi

Secondly, in China, there is no clear provisioriifalong tenure of judges. They can be
removed under extensive grounds stipulated in @8 RArticles 13 and 40, concerning for
example health reason and refusal of work changeechby retrench of personnel of the
court. In addition, judges’ salaries are paid adewy to the salary standards of common civil
servants, which are not high. Because salariepairk by the financial department of local
government, in the less developed regions, somsfifjuelges’ salaries cannot be paid on

time?® This is regarded as one factor that affects indégece of judge$: since in the

% See the LOJ Articles 9 and 12.

27 See Ma, Huaide., (eddonsummating Judicial Reform and Administrativegiition SysteniBeijing: China
University of Political Science and Law Press, 2093.

% gSee Liu, Jing., “A Study on Safeguard System fmigés” in Sun and Zheng, fn.23 above, pp353 at;p363,
fn.23 above, p340.

2 |bid.
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above case, judges are easier to accept the pamtlesements, and it is more likely that
judges and the head of the court cannot adjudindegpendently and fairly under the pressure
of the local government paying their salaries.

Thirdly, the LOJ Article 4 simply providethat judges perform their duties under law
and are protected by law; a system of judicial imityuhas not been established in Chiha.

Finally, within the system of courts, an administr@ model has been used since the
adjudication system was established in CAintn practice, a case adjudicated by judges
often needs to be checked and approved by the jcliigé of a division and the head of the
court. This phenomena has not been completely ethrgjthough in some courts that the
aforesaid chief judge and the head of the coureammuraged to act as the leading judge to
hear the case, with reform of the form of adjudaaf?® For those major or difficult cases,
under theOrganic Law of the People’s CouArticle 11, they are often discussed by the
Adjudication Committee of the court. All these hawsulted in the situation that the presiding
judges cannot make a judgment and the case isieaed by others such as the Adjudication
Committee that does not hear the case. In additieadjudication activities of the lower
courts can be affected by the higher court by asKor instruction to the latter while
adjudicating a case. Such an executive-centredt ®ystem has caused the problem that
judges of the higher court can illegally interfevigh independent adjudication of the lower
courts®®

The above problems make it difficult for the coudde independent of government and
independently adjudicate. This is a fundamentablero of the overall Chinese legal system.
It is more difficult to maintain independence ofetlcourt from government when

administrative litigation is concerned, since thenmistrative organ with powers may impose

%0 1bid, p369.

31 See Zhan and Wang, fn.25 above, pp245-246.

32 See Xu, Ruibai, “Reform of the work model of thdélegial panel”, available at
http://www.civillaw.com.cn/Article/ default. asp2i82470

33 See Ma, fn.27 above, p74.
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executive interference on the court and the pnegigidges. This is possible because the
courts are often under the administrative jurisdictof the local administrative organ
concerned - the defendant of the administrativgaliton, and the presiding judges are likely
to be inferior in rank to the representative of #eninistrative organ concern&dThus, it is
common in practice that under the pressure of thmirdstrative organ concerned the courts
themselves cannot deal with the case accordingvip flor example, the court may delay in
hearing the case and making a judgment. This isilplgsone reason why in the twdodern
Wo'er cases lacking complicated factual issues, the ifirsiance court spent more than 20
months, much longer than the 3 months time limipusated in the ALL, to make its
judgments; the appellate court has not yet prodycegment after more than 19 months.
3.2.3 Further analysis
As explained in chapter 4(3.3.1), under the curr&mA, a court or an impartial and
independent review body can be designated asrthkeréview body. For the court referred in
the GPA Article XX.6, it is assumed that the cosinould be independent and free from
external influence, although this is not explicitgovided in the GPA® If so, it is difficult to
say that independence of the Chinese courts casfysdhe aforesaid requirements of
independence of the courts, because of the probtbsesissed above. However, under the
revised GPA (Article XVIII.5), independence of tidinese courts seems acceptable, since it
merely requires judicial authority of each Partybt‘independent of its procuring entitles
This minimum requirement on independence of thertsocan be satisfied by the Chinese
courts.

Under both the current and revised GPAan administrative review body can be

empowered to handle suppliers’ complaints. It camkwas the final review body provided it

34 See Cheung, A.K.C., “China’s Administrative Litigatibaw” (2005) AUT.Public Lawp549 at p558.

35 gee further Arrowsmith, S., “The Character and RéNational Challenge Procedures under the Goverhmen
Procurement Agreement” (2002P4.L.R.p235 at p247.

36 See Article XX.6 [ Article XVIIl.4 and 6].
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can satisfy the requirements on independence amfubiial type procedures required in the
current or revised GPA considered in chapter 4132. If it has no those judicial type
procedures, its decision should be subject to jaldieview. This administrative review body
should bandependent of the procuring entitynder the GPA Article XX.6 [Article XVIII.4].
This implies that, once administrative review isidaed as a review stage prior to judicial
review, the administrative review body should béejpendent of the procuring entity.

In China, as revealed above, administrative revéemnot designed as the final review in
its tiered supplier review system; the administatieview body’s decisions can be appealed
against before the competent court. However, asvaticabove, the administrative review
body is not always independent of the procuringiyenthen other administrative departments,
rather than the financial departments, are involirechandling bidders’ complaints. This
makes it inconsistent with the above GPA requirdsi@m independence for administrative
review body and the relevant APEC provistowhich arguably requires the administrative
review body to be independent of the procuringtgras analysed in chapter 4(3.2.1.4).

3.3 Limitation of the power of administrative recorsideration organ and administrative
division of the court

As mentioned in chapter 8(2.2.2), the complainingpdier unsatisfied with the first instance
administrative review body’s decision or receiving response may apply for further
administrative reconsideration. Alternatively, iayninitiate an administrative litigation in the
above case or when it disagrees with the admitidraeconsideration decision or receives
no reply after appealing to the administrative resideration organ. As indicated in chapter
8(2.2.1 and 2.3.1), when the case is brought bef@eadministrative reconsideration organ,
especially before the administrative division of ttourt, the latter deals with the supplier’s
complaint against the administrative review bodiégision, rather than the dispute between

the supplier and the procuring entity or its agemaryl thus does not touch on the substantive

%7 See Annex 3, 4.2.
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issues underlying the administrative complaint.sTte because, in China, the procuring
entity’s activities are not specific administrati&ets subject to administrative reconsideration
or administrative litigatio® Consequently, the complaining supplier often canmiatain
effective remedies from the administrative recoasation organ and especially form the court,
as analysed below.

As introduced in chapter 10(2.2.2), tWelministrative Reconsideration LagARL)
Article 28(2) provides that the administrative nesioleration organ shall order the first
administrative review body to perform its dutythe latter fails to do so. Article 28(3) states if
the first instance administrative review body & diecision fails to ascertain facts or provide
sufficient evidence, applies rules wrongly, viokateegal procedures or its decision is
obviously inappropriate, the administrative recdasation organ shadllter the first instance
administrative review body’s decision, or annubritfind it illegal and order the first instance
administrative review body to make a new decisidthiw a fixed time.

Under Article 28(2), the administrative reconsidieraorgan has no authority to directly
handle the suppliers’ complaint in the case thatfifst instance administrative review body
refuses to accept the complaint or fails to makkee@ision in due time. This means that the
complaint has to be taken back to the first insameview body after spending at least two
month for administrative reconsideratitnin the case that the supplier disagrees with the
first instance administrative review body's deaisiand applies for administrative
reconsideration again, if the latter thinks that finst instance administrative review body’s
decision has been made based on, for example, amsigkey facts or inadequate evidence,
the complaint may be brought back to the firstanse administrative review body again.
This is because, under Article 28(3), the admiatiste reconsideration organ can decide to

annual the first instance administrative reviewy®decision and order the latter to make a

% See Xiao, BeigengA Comparative Study on Procurement Rules of Intéwnal OrganisationgBeijing:
Fangzheng Press of China, 2003), p240.
39 See the ARLAtticle 31.
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decision anew, rather than directly altering itgigien. In this lengthy process, it is highly
possible that the contract has been awarded amdperéormed.

When the court is invoked to handle the supplieomplaint against the administrative
review body’s decision, the above problem may @&sist, since the court has no power to
“rule on the substantive issues underlying the admative complaint’. Similar to the ARL,
the ALL Article 54(4) stipulateghat the court can only order the administrativgaw body
to perform its duty if the latter fails to do soomever, unlike the ARL Article 28(3), in the
case that the administrative review body’s decidias been made in the circumstance that
essential evidence is insufficient, laws and retipiha are wrongly applied or legal procedures
are violated, the court must rule to annul wholtypartly the decision, and may order the
administrative review body to make a new decifioit has no power to substitute the
decision with one of its own.

The twoModern Wo'ercases can be used to illustrate the problem causéite above
provisions. As introduced earlier, these two cagese brought before the court because the
MOF failed to perform its duty — to handle Modero@f's complaint. After waiting for more
than 20 months, the first instance court simplyeoed the MOF to do what it should have
done two years ad8. Furthermore, as Mitterhoff analyses, “[t]his pres&onceivably can be
repeated adinfinitum if the ministry neglects toyide an adequate ruling on the compldiht”
as Modern Wo'er may initiate an administrativeglition again if it disagrees with the MOF’s
decision and the court may order the MOF to ma#tecision afresh.

As was seen from the above, when the court makkgrjants under the aforesaid ALL
provisions, it will leave those substantive issueslerlying the administrative complaint

untouched. This will inevitably harm the complaipiaupplier’s interest, since it has to go

40 See Mitterhoff, fn. 2 above p98-6.
41 See the ALL Article 54(2).

42 gee Mitterhoff, fn.2 above, p98-6.
4 Ibid

262



back to the doorstep of the administrative reviemdybto seek remedy and thus needs to
spend long time seeking review. During this lengthycess, the contract may be awarded and
even performed and thus it is impossible to cormeegularities and allow the supplier to
participate in the competition. In addition, thevad problem may cause doubt on whether the
current Chinese supplier review system can progitienely and effective review procedures
provided in the GPA and APEC NBPs.

3.4 Ambiguity in seeking civil remedies

As discussed in chapter 8(2.3.2), aggrieved sugpiaybe allowed to bring a civil litigation
against the procuring entity or its agency direbiijore the court. However, the GPL and the
TL provide no clear provision on such a civil ldiipn and there is no further judicial
interpretation on that. Thus there are differenlaratandings on whether the supplier can
initiate the aforesaid civil proceedings to seekl cemedies. Although many academics and
practitioners argue that suppliers have the rightld sd** not all courts agree with this
argument. Different courts adopt different approtcthe admission of such a civil litigation,
which has resulted in inconsistency in judicialqice.

For example, invidi andXinchengdiscussed in chapter 8(2.3.2), which both happened
before the entry-into-force of the GPL, the coustcepted the above two civil cases
concerning tendering activities, although the Tlesf no provision concerning the possibility
of seeking civil remedies. However, after the efmitp-force of the GPL, of which Article 79
arguably indicates that the suppliers have thetrighseek civil remedies, as explained in
chapter 8(2.3.2), some courts still hold the vibat tdisputes regarding tendering procedures
fall within the scope of administrative litigatiand thus should be first brought before an

administrative review body. That is to say, disputegarding government procurement

4 See Wang, YaginGovernment Procurement and Administrative Reme(Besjing: The People’s Court Press,
2004), p241; Cao, FuguAnnotation to the Chinese Government Procuremewt (BReijing: China Machine
Press, 2002), p265; Gu, Liaohai., “Is it right ttie¢ courts refuses to accept government procurecase?”,
available at www.chinabidding.com; and Liu, Junhdihe Government Procurement Lgyays attention to the
protection of legal rights and interests of themigps”, available at
http://www.iolaw.org.cn/showarticle.asp?id=79\
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proces® cannot be settled through civil litigation; adnsimative litigation is the only way
for them to seek judicial review and administratrexiew is the precondition for seeking
judicial review. It is not rare in China that theucts refuse to accept the civil case on

government procurement process initiated by thelg3®

4. Problems related to standing and procedures

4.1 Problems related to standing — inconsistency dmarrow scope of the complainants

The first problem related to standing is inconsisjeand uncertainty due to the differences in
two sets of procurement rules on standing. UndeMthand theNDRC Review Measurggot
only actual suppliers but also potential suppleand possibly subcontractors and others have
the right to review, as discussed in chapter 9(Zbywever, under the GPL and especially the
MOF Review Measureonly actual suppliers have the standing to sesfiew from the
competent financial department. Thus, for potergigbpliers and subcontractors, whether
they have the right to review depends on which Ewd the implementing regulation
mentioned above apply to the particular case.

The second problem is that the scope of complasnartbo narrow, under the GPL / the
MOF Review Measurewhich apply undoubtedly to government procuremehieneral
goods and services and arguably to all kinds ofegawent procurement activities as
explained in chapter 7(part 4). As noted abovey aatual suppliers are given the right to
review. This narrow scope of the complainants canida excessive disruption to the
procurement process caused by other possible corapta such as potential suppliers and
subcontractors. However, it is problematic to edeli potential suppliers from the scope of
complainants, as it can lead to the following ditures:

First, for certain kinds of irregularities made tme procuring entity or its agency, such

5 The courts accept civil cases parformancenf government procurement contracts, as the GREIA43 states
that theContract Lawis applicable to government procurement contracts.
4 See Gu, fn.44 above.
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as illegal direct award, nobody can challenge ib da the lack of standing. IDaosi
introduced in chapter 9(2.1.1.1) were handled uthieiGPL and th&1OF Review Measures
the complainant, Daosi, would definitely have nansing to sue; since it did not actually
participate in the competition, although this wassed by the procuring entity’ illegal direct
award. Consequently, it is highly possible thatdularities cannot be detected and corrected.
Furthermore, the procuring entity may be encouragedward the contract directly, rather
than through tendering as required, to avoid comggaThese can affect the enforcement of
procurement rules and the achievement of the obgscof the procurement policy.

Secondly, if potential suppliers have no rightegiew, some suppliers would be treated
unfairly and their rights and interests would bpied. For example, if the procuring entity
publishes its bid invitation announcement merelyaotocal newspaper, rather than on the
designated national media as required, it is diffifor those potential suppliers located in
other places to learn this opportunity. They wobidexcluded from the competition at the
beginning and have no right to complaint about, twaich is certainly unfair for them.

In addition, to exclude potential suppliers frome tlscope of the complaints is
inconsistent with the GPA and APEC NBPs, which dive right to review to both actual
suppliers and potential suppliers, as analysedhapter 5(2.1.1). Also, potential suppliers are
given the standing to seek review in the Model lzaawd in the EU Remedies Directives. This
indicates that it is widely acceptable to give tight to review to potential suppliers.

4.2 Problems related to procedures — time limits ahpublication of review decisions

4.2.1 Problems related to time limits

As revealed in chapter 9(3.1), current Chinese latigms provide for detailed time limits,
including those for initiating a complaint and foompleting the review process regarding
almost every stage of the current Chinese suppdie@ew system. The problems related to

time limits mainly concern the following three ptn
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Firstly, different time limits for bringing a comgiht before the first administrative
review body and for completing the review procest lve used by different first instance
administrative review bodies to handle differemds of government procurement disputes.
As introduced in chapter 9(3.1.2.1), under MieRC Review Measuresrticle 9, the time
limit for initiating complaints to the relevant adristrative review body is 10 days; however,
under the GPL Article 55 and thHdOF Review Measuresrticle 7, the time limit for
complaining to the financial department is 15 waysl These different requirements may
cause confusion to the supplier concerned, sincenay be unclear which law and
implementing regulation should apply to its patdcicase. Accordingly, the supplier may be
not sure within which time limit it should initiaies complaint and thus miss the deadline to
make a complaint.

As to the time limit for completing the review pess, as considered in chapter
9(3.1.2.1), under thBIDRC Review Measurdsticle 21, the relevant administrative review
body should make its decision within 30 days frém day that the complaint is accepted,; if
the circumstances are complex and the review bedynable to make a decision within 30
days, this time limit can be extended. However, aunthe MOF Review Measureshe
aforesaid time limit is 3@vorkdays longer than the provision of tiMDRCReview Measures
This means that, for the financial departments@thdr government departments empowered
to handle complaints, they are given different tiingt to make decisions. In normal cases,
the financial departments have more time than stheetandle complaints. In the case that
circumstances are complicated, the latter can haweh more time to handle complaints, as
the aforesaid time limit can be extended undeND&CReview Measureand the maximum
time limit for completion is not made clear.

Secondly, the time limit for initiating a complaiist inconsistent with the relevant GPA

standard. As mentioned in 3.2, under the GPL aed®F Review Measuresgprocuring
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entity review is a compulsory initial stage for thepplier to seek review. The GPL and the
MOF Review Measuredearly require the supplier to challenge to thecpring entity within

7 workdaysfrom the date it knows or should have known thatrights and interests are
harmed. This time limit is shorter than the GPA imitm time limit for initiation, which isLO
daysfrom the time when the basis of the challenge imecknown or reasonably should have
become known to the supplfér.

To provide a short time limit for initiation can pal the supplier to initiate its complaint
quickly and thus reduce the disruption to the precent process. However, the above time
limit of 7 workdays may be insufficient for the slier to complete preparatory work for
making a challenge.

Thirdly, the completion of the review procedurea ba quite lengthy due to the reasons
considered below.

In the first place, the basic time limit for comjig the review process for almost all
external review stages, except the first instardmimistrative review conducted under the
GPL / theMOF Review Measuregan be extended in special cases, as introducekaipter
9(3.1). However, there is often no further explamain the relevant law and regulation and in
judicial explanation on what special cases meamsyh is sometimes easy for the review
body to get more time to handle the case. Furtheymtihe maximum time limits for
completing the review procedures are not alwayarclehis can be found in the first instance
administrative review when the TL and tN®RC Review Measurepply, in administrative
litigation and in civil litigation*® This can result in the situation that the compl&randled
after extreme long time. For example, in the Mwodern Wo'ercases, the first instance court
spent more than 20 months to make its judgment&hwib 17 months longer than the basic

time limit for completing the first instance adnstrative litigation procedures provided in the

47 See Article XX.5 [Article XVIII.3].
48 See Diagram 9.2 of chapter 9.
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ALL Article 57.

In the second place, the time limit for completimay not be observed by the review
body even if it is clear. This is also the casethia two Modern Wo'ercases. The MOF
appealed to the higher court on 12 December 208@istghe first instance court’s judgments.
Under the ALL Article 60, the appellate court shalhke its judgment within 2 months after
the case was filed, unless the above time liméxitended after the approval of the Supreme
People’s Court. However, the appeal was not heatill T June 2007 and the complaining
supplier has never received any notice on adjountifieno judgment has been produced so
far. When the appellate court can make its judgmsntinpredictable.

The above problems indicate that the current adtnative and judicial review
procedure in China is not rapid and effective emgughich is inconsistent with the
requirements of GPA and APEC NBPs on timely andatiffe challenge procedures.

4.2.2 Problems related to publication of review decisions

Problems related to publication of review decisidisgussed below concern i) inconsistency
in the legal rules on publication for the first tawsce administrative review bodies, and ii)
insufficient publication of the courts’ judgments.

First, the requirements on publication for thetfirsstance administrative review bodies
are inconsistent and ambiguous. As discussed ipteha(3.2.1.1), theMOF Review
MeasuregArticle 23 and theNDRC Review Measuresticle 29 have different requirements
on publication to the financial departments andeotadministrative review departments
concerned. The financial departments are requiepublish their decisions on the media
specially designated by the financial departmdnasther, Article 15 of théleasures on the
Administration of the Publication of Government &rement Informatior{the Publication

Measuresntroduced in chapter 7(2.3)) makes clear mairterus that should be included in

4% gSee Sun, Cheng, Long, Fei and Wu, Chengtao., “Burrthe First Government Procurement Case:
Unqualified Supplier Won the Contract” @hina Business Newspap@dr3 July 2007).
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the notice of decisions on handling complaints. Eesv, whenthe aforesaid notice shall be
published is not clarified until now. As a restitte suppliers and the public are often unable to

learn the financial departments’ decisions in time.

For other administrative departments involved indiimg bidders’ complaints, they can
decide whether to publish their decisions; asNBDRRC Review Measuresticle 29 merely
states that these departmentay publish the decisiongf the matter to be complained is
abominable in nature and circumstances are seriddsreover, thePublication Measures
mentioned above merely requires the financial departs to publish their decisions, not
mention other administrative departments concetheks argued in chapter 9(3.2.1.1), this
indicates, unlike the financial departments, othéministrative departments concerned are
notrequired to publish their decisions. Until now,rhare no express requirements that these
departmentsshould publish their decisions. Thus, when they are nasipte for handling
complaints regarding government procurement of warkd works-related goods and services
through tendering, their decisions may not be phield, even if they concern serious
irregularities. In practice, it is very difficulotfind other administrative review departments’

decisions.

Next, publication of the courts’ judgments on gaoweent procurement cases is
insufficient. As noted in chapter 9(3.2.2), a catersystem of publication of the courts’
judgments has not been established in China. Atthdbe Supreme People’s Court issued a
judicial interpretation in June 2007, requiring tttedl high courts lay down the concrete
measures on disclosure of judgments on internetpaidications; until now, it is not made
clear in laws, judicial interpretation and reguwas when all judgments shall be published and

within which time limit each judgment shall be pished. Thus, in practice, only few

%0 see Article 8(5).
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judgments on procurement dispute are published.

These problems can affect the effectiveness oftipplier review system. Review bodies
may not handle the complaints under law, withowt firessure of publication of their
decisions or judgments. The procuring entity oragency may lack incentive to correct its
irregularities, if violations may be not exposedthe public and the supervisory authorities
concerned. Other suppliers knowing that a complaimtised may doubt the review body’s
ability in handling the complaint under law anddanfidence in the supplier review system,
if the decision or judgment cannot be publishetimely published.

In addition, if the administrative review bodiegdisions or the courts’ judgments cannot
be published, it will be inconsistent with the get@éequirement of transparency contained in
the GPA and APEC NBPs which states that the domes$iallenge procedures should be

transparent:

5. Problems related to remedies

As noted in chapter 6, remedies of suspension efathard process, setting aside unlawful
decisions of the procuring entity or its agency aaohpensation to the aggrieved supplier are
very important for the protection of the supplieitderest and the enforcement of the
procurement rules. However, as analysed in chdf@ét.2.1), in China, the above remedies
are mainly available in the first instance admiaiste review. Because of problems related to
the aforesaid three remedies respectively disculsskml, it can be argued that the current
Chinese supplier review system cannot provide tffecemedies to the aggrieved supplier.
5.1 Problems on suspension

As revealed in chapter 10(part 3), there is prowisbn suspension in the current Chinese
supplier review system; nevertheless, it is quitesatisfactory because of the following

reasons.

51 See the GPA Article XX.2 [Article XVIII.1]; APEC RPs, Annex 3, 4.1
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First, the remedy of suspension of the award psiesot available in every review
stage and cannot be used in all government proameoomplaints. As analysed in chapter
10(section 3), currently in China, only in the firgstance administrative review stage when
the financial departments handle complaints regdldily the GPL and th®MOF Review
Measuresit is possible that the suspension remedy islavai to the supplier. This remedy is
not available in procuring entity review, the fifastance administrative review stage when
the TL/ the NDRC Review Measuregpply to complaints, administrative reconsideratio
administrative litigation and civil litigation.

Second, the application of suspension in a padicahse is at the discretion of the
competent financial department. As revealed in thrap0(section 3), the GPL and thNE©F
Review Measuredo not adopt the semi-automatic suspension appnemtmmended in the
Model Law Article 56(1). In China, the initiatiorf @ complaint cannot result in the automatic
suspension of the award process for a short pefidine. The GPL and thBIOF Review
Measuregrovide that the financial departmentay, depending on the specific circumstances
decide to suspend the procurement activities. Egrtthey do not provide for detailed
conditions for suspension, except indicating thapgnsion should not exceed 30 days. Thus,
under which conditions the suspension can be adoigtaunclear. Although the financial
departments arguably need to consider urgencyeoptbcurement, public interests and other
suppliers’ interests while deciding a suspensfothe conditions for using this remedy is still
uncertain; as the concept of the public interdstsexample, is quite flexible, often lacking
accurate definition on it. Thus, in fact, whether drant a suspension depends on the
competent financial department's determination. idt rarely heard that the financial
department orders a suspension in practice.

In practice, it is common that the complainant giisas with the financial department’s

52 See Cao, Fuguo, Colling, J. and Trepte, P., “Chihedgssion to the Government Procurement Agreenmeht a
Opportunities for Domestic Reform: A Study in thghli of EU Experience”, available at www.euchinawtg,
p98.
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decision or receives no reply from the latter aad to seek further review. In this lengthy
dispute resolution process, without suspensias, highly possible that the contract has been
awarded or even performed. For example, inMloglern Wo'ercases, before the substantive
dispute on whether the contract was wrongly awatdeanother supplier is touched by the
administrative review body, the contract had begnezl and started to be performed. Also, in
Beicheng Ya'aamentioned in chapter 10(2.3.1), before the cossued its judgment, the
contract had started to be performed. Thus, Beigh&rao complained, although it has won
the case, it cannot help; since it has no oppdstuni participate in the competitiGa.In
addition to harming the supplier’s interest, italso impossible to correct any irregularity if
the contract has been performed, which will adJugratiect the enforcement of procurement
rules.

5.2 Problems on setting aside remedy

The remedy of setting aside the procuring entityiawful decisions is mainly used in the
first instance administrative review stage in Chiaa explained in chapter 10(section 4).
Problems related to this remedy concern the folgvihree points:

The first one concerns the inconsistency on theofighis remedy in the GPL and the
MOF Review Measureés discussed in chapter 10(4.1), the GPL Artf@€2) provides when
the procuring entity’s violations affect or arediik to affect the result in respect of the
winning supplier, if the winning supplier is detémed but the contract has not been
performed, the contract shall be annulled antew winner shall be selected from among the
remaining qualified candidatesThis is problematic because this provision najuieng
conducting procurement anew in the above case cmaphtain the effectiveness of the
irregular procurement activities. TMOF Review Measurearticle 19(2), however, provides

where the contract has been concluded but not gen Iperformed, the contract shall be

53 See Zeng, Liangliang and Liu, Huixian., “For tirstftime, the Ministry of Finance lost a governrnen
procurement caseEconomic Information Daily31 July 2006).
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annulledand the procuring entity shall be ordered to cortdacnew procurementThis
requirement on reopening of procurement is morsomable, as it completely makes the
irregular procurement process ineffective. Howewrch a requirement contained in the
implementing regulations is inconsistent with tieéevant provision of the primary lai.In
practice, this can make it difficult for the sumplito predict whether it can still have an
opportunity to compete for the contract in the déecontract should be annulled under the
above law and regulation.

The second point concerns inconsistency betweé&arelift provisions on setting aside of
the MOF Review Measure#\s analysed in chapter 10(4.1), Article 18 spbcidealing with
remedies available to the aggrieved supplier wherptocurement documents are defective is
superfluous, as remedy for defective procurementiaents is also provided in Article 19.
More seriously, in the case that the procurementhents are defective but the contract has
been signed, Article 18(3) merely requires therfgial department to declare the procurement
unlawful andorder the procuring entity to bear compensati@bility under law however,
under Article 19(2), the financial department maisbul the contract amatder the procuring
entity to re-run procurement activitieBhese different provisions can cause confusion.

The third one is that, under the GPIMOF Review Measureand the TL, whether
concluded contracts can be annulled is differestdscussed in chapter 10(section 4), under
the GPL Article 73 and th®1OF Review MeasureArticles 18 and 19, concluded contracts
can be annulled, provided they are not performemlvé¥er, because the TL merely stipulates
to annulthe awardwhen the procuring entity or its agency makesatiohs such as treating
suppliers differently; this arguably implies that concluded contractsrareallowed to be set
aside® This inconsistency can result in the followinguation: if the supplier's complaint

concerns government procurement of general goodssarvices regulated by the GPthe

4 See Caoet al fn.52 above, p97.
%5 See Articles 50, 52, 55 and 57.
%6 See Caoet al, fn.51, p93.
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MOF Review Measureshe competent financial department can annulreladed contract
which has not been performed; and thus the supgdierobtain an opportunity to compete for
the disputed contract. Nevertheless, if the complabncerns government procurement of
works through tendering possibly covered by the diige the contract has been signed, even
if it has not been performed, it cannot be annuléedl thus it is impossible for the supplier to
have an opportunity to participate in the compatiti

5.3 Problems on damages

Damages remedy is available in the current Chisegglier review system. However, there
are some problems related to this remedy as disdusow.

First, the damages remedy is actually only avaglablcertain suppliers. As mentioned in
chapter 10(section 5), the GPL Article 73(3) and MOF Review MeasureArticle 19(3)
clearly provide if the irregular procurement contras been performed and has caused losses
to the complaining supplier, the procuring entity its agency shall bear compensation
responsibility. This indicates that the damagesedyms explicitly required to be granted to
the aggrieved supplier suffering losses after tirdract has been performed. However, the TL
and theNDRC Review Measurdgve no provision requiring th#te procuring entitypbears
compensation liability if it violates procurementas and has caused losses to the supplier,
although the tendering agency is required to biehrlity for compensation in certain cases
such as collusion between the agency and the biidéris can result in inconsistency in
practice. As analysed in chapter 10(5.1), it isasgible for the complaining supplier to apply
for the damages remedy if its complaint concermsléeing activities in procuring works.
However, if its complaint concerns government preowent of general goods and services
regulated by the GPL, it would be able to applytfis remedy.

Second, provisions on the damages remedy contange GPL and th&1OF Review

Measuresis not clear and detailed enough. As pointed outhapter 10(5.1), they do not

57 See the TL Article 50.
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indicate the extent of compensation and providerckonditions for damages, although
certain conditions can be deduced from the relepamwisions. Thus, it is difficult for the
suppliers to know whether it is hard to claim dassagnd how much compensation they are
likely granted. The financial departments may meealard the minimum compensation, say
compensation for protest, to the complaining s@pphivhich can discourage the suppliers
from making complaints as analysed in chapter 2I32.

It should be noted, to merely compensate costsefuder preparation or protestrist
inconsistent with the GPA provision. As introdudadchapter 6(5.4), both the current GPA
(Article XX.7(c)) and the revised GPA (Article XMITV (b)) allow to limit compensation to the

aggrieved supplier only to the costs for tendeparation or the costs relating to challenge.

6. Overly-strict sanctions on the complaining suppér

The Model Law does not recommend imposing sanctiorthe complaining supplier making
a false or malicious complaint. Similarly, therens such provision in the GPA, the EU
Remedies Directives and APEC NBPs. Paossibly; thimainly because the review system
provided in the above models primarily aims at prop enforcing procurement rules by
encouraging suppliers to make complaints. To im@asetions on the complaining supplier
can discourage suppliers’ complaints, although sit helpful for avoiding or reducing
interruption to the procurement process causedupplier's vicious complaints. Another
possible reason is that, for the Model Law, it meserves as a blueprint for the States while
establishing or reforming its procurement legisiatithus a State may provide to impose
sanctions on the complaining supplier in certarownstances if it wishes. For the other three
international instruments, they intend to providasib rules on supplier review and give
discretion to its members to add legal rules deemaegssary in domestic law. However, such

provisions should be subject to the effectivenesgiirement contained in the international
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instruments which apply to the State; i.e. provisimn imposition of sanctions on the
complainant should not be so strict that the sepptioncerned is unwilling to raise a
complaint due to fear of being sanctioned easily.

In the current Chinese supplier review systéhere are provisions on imposing
sanctions on the complaining supplier. Howevery the quite problematic, as they are not
consistent and reasonable and clear enough, aaegblbelow.

Firstly, provisions on the imposition of sanctioms the complainant contained in the
GPL, theMOF Review Measureand theNDRC Review Measurese inconsistent. The TL
offers no provision on imposing sanctions on theglaint. Such a provision is found in the
NDRC Review Measurésticle 26. It provides if the complainant intesttally invents facts
and forges evidence, its complaint is false or cmlis. The administrative supervision
department shall dismiss its complaint and giverivey to it; if circumstances are serious, the
complainant may be fined of no more than 10,000 RitiBie same time.

However, theMOF Review MeasureArticle 26 provides a different definition of the
malicious complaints. Under this Article, in additito inventing facts and providing false
information, if the complaining supplier has filddee cases within one year and all are found
groundless, its complaint will be treated as aefats malicious complaint as well. This
provision is totally unreasonable, as further asadlybelow. It should be noted that the GPL
provides no restriction on times of complaintsedidy the supplief

Further, theMOF Review Measuresnd the GPL impose stricter sanctions on the
complaining supplier. Under thdOF Review MeasureArticle 26, if the supplier makes a
false or malicious complaint, the financial depamtnshall dismiss its complaint, list it in the
blacklist and punish it under the law. The GPL dnes clearly provide how to punish the

supplier making a false or malicious complaint. leer, the GPL Article 77 stipulates that

%8 See Wang, Ping, “The Third Phase in the EvolutibBhina’s Public Procurement Framework: A Critical
Perspective” (unpublished), p26.
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the supplier shall be fined between 0.5% and 1%eftotal procurement value, included in
the blacklist and prohibited from participating government procurement activities within
1-3 year, if it defames or excludes other supplmrsllegal means. If the circumstances are
serious, the supplier's business license shalldweked. As making a false or malicious
complaint is arguably one kind of activity aimingdefaming or excluding other suppliers,
the above provisions on sanctions can be adopted alsupplier makes a false or malicious
complaint. This means that, once a complaint isigho by the financial department as false
or malicious, even if the circumstances are noibasy the complainant will be fined and
listed in blacklist and prohibited from participagi in competition for government
procurement contracts for 1-3 years. However, utiteNDRC Review Measurésticle 26
mentioned earlier, the complainant is only giverrnireg in the same case. In the case that
circumstances are serious, under the GPL Articlg#6supplier making a false or malicious
complaint may lose its business license which lgadbe close of business; whereas in the
same situation under tiNDRC Review Measurdsticle 26, the supplier will be merely fined
of 10, 000 RMB, which is usually trivial even fomall-sized enterprises. Thus, when a
supplier makes a malicious complaint concerningegoment procurement of general goods
or services, overly-strict sanctions can be impased.

A more serious problem is that théOF Review Measureactually restrict that the
suppliers make complaints, since it provides tihat ¢complainant will be sanctioned if it
raised three cases of complaints within one yedradinof them are found groundless. Such a
provision is rather unreasonable because of trensadiscussed below.

First, a supplier has the right to make complaagsmany as it likes within one year.
Such right of the supplier has not been restriatettte GPL and other laws. Thus, the above
restriction lacks legal basis. Next, as Wang poous for a large national company which

may frequently participate in procurement compmtisi it is inconceivable that they are
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allowed “only three ‘unsuccessful encounters’ witte financial departments® Finally,
when a supplier makes a complaint, even if theying entity or its agency does have made
violations, it may still lose the case, becausedly be unable to provide sufficient evidence,
most of which are possessed by the procuring eatitys agency, or because the financial
department may not fairly handle the complaint.
As analysed in chapter 2(2.2.1.1), fear of retamats one important factor prohibiting

the suppliers from raising complaints. The abovaress provision written in black and white
makes the suppliers’ situation worse, as they caredsily blacklisted and excluded from

participating in the procurement competition unithés provision.

7. Conclusions

As revealed above, the current Chinese supplidewesgystem is not well-designed. First,
there is no a unified supplier review system apgyo all complaints concerning government
procurement process. Next, currently, when a coimpis. handled under the GPL / tMOF
Review Measures sequential tiered review system is used, whiekes the current review
system quite rigid and time-consuming. Then, sitiee court in administrative litigation
handles only the administrative dispute raised gy supplier against the administrative
review body’s decision, it merely checks whethee thdministrative review body had
performed or properly performed it duties. It candeal with the supplier’s complaint against
the procuring entity or its agency and thus hagpower to order effective remedies to the
supplier. Fourth, it lacks interdependence amorsgesys of the current review mechanism.
For example, the current tiered review system makieardly possible to resolve complaints
in a timely manner; however, it is completely imgibte to suspend the award process in

stages of administrative reconsideration and adinative litigation. Thus, it is common in

%9 |bid, p26.
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practice that the contract has been performed éeflioe complaint is handled. Finally,
provisions on available remedies such as damagesnatear and incomplete, which makes it
difficult for suppliers to obtain sufficient remexdi.

Therefore, although the supplier review systembesen established in China for several
years and the basic rules on this system have laggrdown, it is still hardly to say this
system is effective and comply with provisions ammeéstic review system of the GPA and

APEC NBPs.
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Chapter 12 Proposals for improving the current Chirese supplier review system

1. Introduction

This chapter considers how to improve the currdnin€se supplier review system to make it
more effective and harmony with the relevant inddional standards which may apply or
currently actually apply to China, namely the Gidl APEC NBPs. In drafting proposals for
improvement, due regard has been given to itsipedity and compatibility with the existing
system; i.e. this chapter is not to design an ideal supplier review system for China which
is not practical in the short run.

The following outcomes are arguably achievable khthe proposals elaborated below
be implemented with the overall aim at enforcingppgarly the procurement rules and
providing effective remedies to suppliers: i) thies on supplier review are unified and clear;
ii) it is easy for suppliers to access to the revfgocess, especially to the external review; iii)
the forum for review is clear and has the neceszattyorities to effectively handle complaints;
the levels of review are not complicated and cardéeided by suppliers; iv) the review
process is rapid; v) there are various remediesadil@ in different circumstances to ensure
effective remedies to the supplier; and vi) varisystems of the supplier review mechanism
are interrelated to a) ensure that the complainbardled before the conclusion of the
procurement contract and b) balance, at leastrtainadegree, the protection of the aggrieved
supplier’s interest and of the interests of thelipudnd of other suppliers.

Proposals discussed in sections 2- 6 concern filsstantial topics: i) applicable rules on

supplier review; ii) forum for review; iii) standjnand the time limits; iv) remedies and v)
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sanctions on the complaining supplier.

2. Applying unified rules on supplier review to allgovernment procurement disputes

As analysed in chapter 11(section 2), due to thescapplication of the GPL and the TL and
their respective implementing regulations whichrag in the coverage, where complaints
concern government procurement of works and of sroekated goods and services through
tendering, which may be subject to the TL, theeedifferent understandings on whether the
GPL rules on supplier review should apply. This hasulted in uncertainties and
inconsistencies in many aspects of the current Imuppeview system. For the above
complaints, the application of two different sefsroles — the GPL / thdlOF Review
Measuresor the TL / theNDRC Review Measureswill lead to different outcome regarding
certain important issues. These include: i) whethersupplier should first complain to the
procuring entity before seeking external revieywtadi which administrative review body — the
financial department or other administrative bodynaerned — to apply for administrative
review; iii) whether the potential suppliers, aghathe actual suppliers, have the standing to
seek review; iv) within which time limit the supgtishould raise its complaint; v) how long
the first instance administrative review body caned is given to complete the review
process; vi) whether the first instance administeatreview body’s decision should be
published; vii) whether, in the first instance adisirative review, it is possible that the
remedy of suspension is granted, that the concladettact is annulled and that the procuring
entity is ordered to pay compensation to the seppdind viii) under which circumstances and

which kinds of sanctions can be imposed on the ¢@imipg supplier making a malicious
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complaint. These inconsistencies indicate theranisirgent need in China to apply unified
rules on supplier review tall government procurement disputes. To do so, thereveo
possible solutions explained further in 2.1 and Rl@ matter which approach is adopted; the
aforesaid inconsistencies can be eliminated.
2.1 To apply unified rules on supplier review to dlgovernment procurement disputes by
unifying the two primary laws
The fundamental solution for the uncertainties armbnsistencies in the application of the
rules on supplier review is to unify the GPL and T.. These two laws can be unified i) by
incorporating the Tlinto the GPL, or ii) by taking away onlygovernment procuremenof
works from the TL's coverage and incorporatingnibithe GPL? or iii) by consolidating the
two laws into one uniform government procurement.falf a unified government
procurement law can be adopted, rules on supgigew contained in this law will of course
be used to handlal government procurement disputes, whether the tispancerns goods,
services or works and whether it is conducted thinotendering or any other procurement
method. Consequently, the problem of uncertaingied inconsistency can be completely
solved. This is an ideal approach, since it canlvesthe problem from the root. However, it
might be difficult to achieve, in particular in tebort run because of the following reasons.
The first reason concerns the battle of the poweorsy government departments. As

noted in chapter 7, the GPL and the TL has beewvenrby the MOF and the NDRC

! See Gu, Liaohai., “The battle of the power: Howpatient it is”, available at
http://www.chinabidding.com/dbjh/Detail.do?ServiaahNe=GLSZL&docid=1324259 (published on 8 March
2006).

2 See further Yu, An., “Incorporating governmentqrmement of works into Government Procurement Law
benefits the nation and the people”, availablewatwehinabidding.com (published on 25 August 2008) Zeng,
Liangliang and Lu, Cheng: “Viewpoint: It is not appriate to consolidate the Tendering Law and theeBument
Procurement LawEconomic Informatiomaily, 9 April 2007.

3 See Cao, Fuguo, “China’s Government ProcurementrReferom the Bidding Law to the Government
Procurement Law” in Arrowsmith, S. and Trybus, ké&ds.)Public Procurement: The Continuing Revolutidme
Hague: Kluwer Law International, 2003), p61 at p72.
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respectivelyy The NDRC seems unwilling to give up its adminiswa jurisdiction in
management of government procurement through tengdeit was because the NDRC
disagreed that the GPL regulates government prowme of works through tendering, a
compromise allowing that the aforesaid procureneestbject to the TL was included in the
GPL. Also, “[tlhe NDRC consistently engages in @ganda to entrench the notion that the
T/B [tendering] system is distinct from governm@nbcurement® Currently, the NDRC is
still engaged in further amplifying the legal impa¢ the TL and is preparing the draft of the
specialisedmplementing Measuresn the Tendering Lawwhich will be a State Council
regulation; although a State Council regulationtba implementation of the GPL - the
Implementing Measures on the Government Procurelreant is being drafted by the MOF
at the same time. All these indicate that the édtt administrative territory in the field of
government procurement mainly between the NDRCthad/OF still continues.

The second reason concerns different coverageeoTthand the GPL. As explained in
chapter 7(section 2), the GPL regulates governnpeoturement activities conducted by
government departments, institutions and publicaoigations at all level, while the TL
regulates not only government procurement of wdhksugh tendering conducted by the
above subjects but also tendering activities cotaduby other subjects not covered by the
GPL, such as state enterprises and private puncha®ecause of this, it is very difficult to
incorporate the TL into the GPL or consolidate them

The third reason is that China may lack strongritige to establish a unified legal

framework on government procurement as soon ashp@ssince the GPA does not require

4 .

Ibid, p71.
5 See Mitterhoff, D.J., “Beijing Court Orders Minigt®f Finance To Rule On Supplier's Complaints, ButrSki
Broader Issue of Schism In China’s Procurement Sigienv, (2006) Vol.3 No.12|nternational Government
Contractorp98 at p98-6.
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that Parties must have a comprehensive governmeatigment law. That is to say, to have
separate laws regulating government procurememtooks and government procurement of
goods and services respectively does not contratren&PA, although it could complicate
China’s promise to join the GPA and affect its gfoto improve the whole government
procurement systefh.

2.2 To apply the GPL rules on supplier review to dlgovernment procurement disputes

Due to the difficulties highlighted, some acaden@ogue it is unnecessary to reduce the TL
and the GPL into a single legislative act but itvdobe helpful to amend the GPL and the TL
to be mutually exclusivé.Keeping separate laws regulating government pesoant of
goods and services and government procurement idlswespectively seems a more realistic
and practicable solution to solve the problem otantainties and inconsistencies in the
application of procurement rulegrovided there is a clear-cut demarcation linevibe¢n the
two laws as explained below.

Firstly, currently in China, a generally acceptedsensus is that the TL should continue
to regulate government procurement of works throtgydering while the GPL should
continue to regulate government procurement ofragoeds and servicdsThe demarcation
of the two laws based on the aforesaid consensusgisably easier to be accepted by
legislators, government departments concerned,eatiad and practitioners. For legislators
and government departments concerned, this solgonto the maximum extent, maintain

the allocation of powers in management and sugervif government procurement activities

5 Ibid, p98-5.

7 See Cao, Fuguo, Colling, J. and Trepte, P., “Chihaiession to the Government Procurement Agreenreht a
Opportunities for Domestic Reform: A Study in thghli of EU Experience”, p142, available at
www.euchinawto.org

8 Ibid, 142-143.
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among government departments. No matter which agpréor demarcation discussed below
is adopted, the relevant government departments asithe NDRC and the MOF lose only
part of their powers; thus there will possibly bed resistance to amend the two laws to make
them mutually exclusive than the unification of ttveo laws. For some academics, this
approach can, to certain extent at least, eliminateertainties and inconsistencies, and
consequently the whole government procurement iestes can be gradually improved. For
practitioners, for example, tendering agencies, dpiproach can make it possible for them to
continually engage in certain government procurénaativities? and it can be easier for
them to know which rules they should follow in piee.

Secondly, as mentioned, the GPA does not requiriePdo have a single legislative act
regulating all government procurement activitiesatier, the development of the EU
procurement legislation shows it is appropriatehtive separate legislation to regulate
government procurement of goods, services and wmkpectively at a certain stage of
development of government procurement legislatissm.mentioned in chapter 3(4.1), until
2004, three previous Directives regulating the pdoces for the award of services, supply
and works contracts was consolidated into a sidigketive — Directive 2004/18/EC. Such an
approach that has separate laws regulating diffédieds of procurement contacts first and
then consolidates them into a single legislativeé \wben the time is ripe seems also
appropriate for China; as a gradual reform is digttiae main reform method using in various
fields in China.

To draw a demarcation line between the two laws, mrssibility is to make clear that the

° If the GPL also regulates government procuremémniooks through tendering, under Article 18 recuirithat

the procuring entity must entrust then-profitinstitution for centralised procurement to procueadering
agencieseeking profitswhich currently can be entrusted to procure wainksugh tendering under the TL Article
12, will not be eligible to act as a procuring agen
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GPL regulates i) government procurement of gengoalds and serviceasnd works-related
goods and services through any procurement metod,ii) government procurement of
works not through tendering; the TL applies to governmentcprement of works through
tendering. The other possibility is to clarify thiae TL governs government procurement of
works and works-related goods and services through tendevihge the GPL applies to i)
government procurement of works and works-relateddg and servicesot through
tendering and ii) government procurement of general goods sediices through any
procurement methad.

As far as the supplier review system is conceriteshould be noted, to have separate
laws does not necessarily mean that two sets e mih supplier review should be provided
respectively in each law. No matter which apprdachdemarcation is used, it is still possible
to provide a unified supplier review system @b government procurement disputes by
making clear that the GPL rules on supplier revieso apply to complaints regarding
government procurement activities regulated by e such as complaints regarding
government procurement of works through tendering.

In theory, as explained in chapter 7(4.1), it caralgued that the supplier review system
formally established in the GPL which was promudghtater than the TL should be used,
while handling complaints regarding government prement activities regulated by the TL.
Further, there is no need to lay down a set ofsrale supplier review specially for complaints
regarding government procurement activities regdldy the TL.

To apply the GPL supplier review system to all goweent procurement complaints

10 In addition, there are other suggestions omlémearcation between the two primary laws. For exan@@ian
suggests that the TL appliesalb government procurement contracts conducted thréergtering. (See Qian,
Zhongbao, “Suggestions on ending the battle betiwleeiendering Law and the Government Procuremawt' L
available at http://laochan.chinabiddingblog.com.
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concerns the issue of which government departmibit, financial departments or other
government departments concerned, are respongibléandling complaints. This seems
sensitive as it concerns the allocation of admiaiiste power among government departments.
One option is to maintain the current allocation administrative supervision over
government procurement activities but require otjmrernment departments concerned, as
with the financial departments, to apply the GPleswn supplier review. Another option is to
entrust the review task solely to the financial atépents, which is more appropriate and

practicable, as discussed in 3.3.2.

3. Reforming the current forum for review

As revealed in chapter 11(section 3), the curresigh of forum for review in China is quite
unsatisfactory. Similar to the Model Law, the GPlkoddly establishes a sequential
three-tiered supplier review system, involving pndeg entity review, administrative review
and further administrative reconsideration or adstiative litigation, as the main channel to
solve government procurement disputes. Howeveryrpaoblems exist in this tiered review
system, as analysed in chapter 11. In additioryadny suppliers can bring a civil litigation
against the procuring entity directly before theirtoHowever, this civil remedy procedure
plays little role in remedying suppliers and enilogcprocurement rules, because the GPL and
the TL offer no clear provision on the availability such a civil litigation, as explained in
chapter 11(3.5). To reform forum for review in Chijrthis civil remedy procedure is not
suggested, because administrative procedural eukegnore appropriate to handle disputes

regarding the conclusion of government procurencemtracts, as explained further in 3.3.
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Thus, the following suggestions focus on how toriowe the aforesaid three tiered supplier
review system.

As noted, the current tiered review system is quifiel, time consuming and ineffective.
This is because, first, a compulsory procuring tentéview is required, which makes it
impossible for the supplier to directly seek extéémeview. Then, the supplier has to seek an
administrative review first before seeking judigialiew. Also, as far as administrative review
is concerned, currently, it lacks a unified adnthaiive review body handlingll government
procurement disputes. Finally, judicial review issijned as the final review; however, the
administrative division of the court is merely emgoed to handle the supplier's complaint
against the administrative review body but has ower to handle the dispute between the
supplier and the procuring entity as explained lmapter 11(3.3). This sequential tiered
supplier review system makes the review proceste dengthy; during which the disputed
contract may be awarded and even performed, ashagpn the cases bfodern Wo’erand
Yidi introduced in chapter 11(section 2). Consequetitly,suppliers may not obtain effective
remedies and irregularities may not be corrected.

To make the supplier review system effective inn@ahiit is necessary to reform the
current forum for review. There are two options.eQs to provide for only one forum for
review - for example, judicial review only in Chinas discussed in chapter 4(3.4), a State is
allowed under the GPA and APEC NBPS$ to merely provide for judicial review or an
independent and adequate administrative revievmeasrly forum for review. Another option

is to keep the tiered review system but improugyit) providing more optional provisions to

11 see Article XX.6 [Article XVIII.1].
12 See Annex 3, 4.2.
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suppliers to make it possible to simplify the levef review, ii) unifying the administrative
review body and iii) empowering the administratiigision of the court to directly handle
suppliers’ complaints against the procuring ent@pmpared with the former option, this
option is better, as explained below.

As analysed in chapter 4, procuring entity reviedministrative review and judicial
review have different advantages and disadvantdgesffer only judicial review in China,
suppliers and the procuring entity cannot enjoy pbssible benefits of other review stages.
More importantly, if only judicial review is avaltée, this means that any complaint, whether
it concerns serious violations or merely minor gularities, will have to burden judicial
review. This will be very costly and time-consumiag explained in chapter 9(3.3.1).

To improve the current tiered review system, a iptesssolution is to provide more
options on the avenue for review with suppliershis respect, the current three tiered review
system can be simplified to a one or two tieredene\system by i) changing procuring entity
review from compulsory to optional and ii) allowisgppliers to raise their complaints against
the procuring entity directly to the competent ¢pwather than requiring administrative
review as the prerequisite of seeking judicial egvi With such optional arrangements, the
review process may include only one review stageéicial review; or two stages of review —
administrative review and judicial review, for exalm-; or three levels of review — procuring
entity review, administrative review and judicialview (see Diagram 12.1), which depends
on the choice of the supplier concerned, on théshasits own analysis of advantages and
disadvantages of different choices. This suggestamterns reforming all three stages of the

current forum for review, as elaborated below.
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Diagram 12.1 Suggestions on reforming forum for reiew
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3.1 Reforming procuring entity review — changing itfrom compulsory to optional

As discussed in chapter 11(3.2), the compulsorgysing entity review required in the GPL
and theMOF Review Measurds criticised as useless, since the procuring\eantiits agency
often ignores the supplier’s challenges or merarggya simple reply without any substance.
If compulsory procuring entity review is changed dptional, the supplier can determine
whether to first complain to the procuring entityseek external review directly, based on the
consideration of potential advantages and disadgast of procuring entity review. Further,
this is not inconsistent with the GPA or APEC NBR4ich do not require aompulsory
procuring entity review as noted in chapter 4(3.1.1

3.2 Two options for reforming administrative review — not providing it as the
prerequisite of seeking judicial review and unifyirg the administrative review body

As showed in chapter 8(section 2), administratieeiaw is the core stage of the current
review system. It is in the first instance admizigve review that the dispute between the
procuring entity and the supplier is handled byeaternal review body. However, the current
administrative review is unsatisfactory mainly hesm there is no a unified first instance
administrative review body, the independence ofatieinistrative review bodies sometimes
cannot be guaranteed and the procedural rulesroimestrative review are not clear and strict
enough. To improve administrative review and thesdiit the whole review system, two
different proposals explained below are suggesigdther, though adopting even one would
improve things.

3.2.1 Not providing administrative review as a pequisite of judicial review

The first suggestion for making the whole reviewsteyn more effective isot to provide for
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administrative review as a prerequisite of judic@liew but to allow suppliers to choose to
bring their case directly before the court. If @@lier decides not to choose procuring entity
review first but to seek external review directipder the system being proposed here, it can
complaint to the court directly. In the case thet supplier has complained to the procuring
entity first, it can seek further review directlyoin the court; instead of applying for
administrative review first and then appealinghe tourt. Considering that judicial review
is the final review and the independence of thetcmay be better than the administrative
review body, the supplier can, under this propadabose to go to the court directly, rather
than seeking administrative review first. This cieamatically shorten the whole process of
dispute resolution.

If the supplier, considering the possible benefitadministrative review discussed in
chapter 4(3.2.2), decides to first seek adminisgateview, it will decrease the burden of
judicial review. Further, if the dispute can beaasgsfully solved by the administrative review
body within the shorter time limit usually specjalet for administrative review, this will
benefit the complainant and the operation of thecyrement process. Of course, if the
supplier disagrees with the administrative reviewdyds decision and appeals to the court,
longer time than directly seeking judicial reviewllwe needed.

3.2.2 Unifying the administrative review body

The second suggestion for improving administrategiew and thus benefiting the whole
review system is to unify the administrative revibady. As discussed in chapter 8(2.2.1),
currently in China, the financial departments ananynother government departments are

involved in handling the suppliers’ complaints. Wheomplaints concern, for example,
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government procurement of works-related goods amwices through tendering, it is
uncertain whether the financial department or amgrogovernment department concerned is
the competent review authority. Further, as meetioim section 2, because the financial
departments and other departments concerned aiffglsedt rules to handle complaints, they
may follow different procedural rules and providffedtent remedies to the suppliers.

To solve these problems, the simplest method wdetarly provide i) the jurisdiction of
the financial departments and of other governmepldments concerned over government
procurement complaints; and ii) that all governmeepartments involved in handling
complaints apply the same rules on administratéwger contained in the GPL. The financial
departments and other government departments cwanay be willing to accept this
approach, since it will not dramatically change dliecation of administrative power between
the financial departments and other government rtiepats concerned in the filed of
government procurement. However, this approach taiaing the current decentralised
system can cause administrative costs waste. Muoporiantly, the independence of the
administrative review body cannot be secured, ssudsed in chapter 11(3.2.1).

A better approach is to entrust only one organ sitbh administrative review task. For
the administrative review body, under the GPAt should be independent of the procuring
entity and had certain procedural rules ensuring ghocessif designed as the final review
body, as analysed in chapter 4(3.2.1.3). Under APEC §\\Bie administrative review body
can be an independent review body or a governmgemncy not directly involved in the

procurement? The drafters of the UNCITRAL Model Law suggestattthe administrative

13 see Article XX.6 [Article XVII1.4, 5 and 6].
14 See Annex 3, 4.2.
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review body can be “a central procurement board'awmragency “that exercises financial
control and oversight over the operations of thegeoment and of the public administration”
or a specialised “procurement review boafdth China, academics have made various
proposals on the unified administrative review bedggesting for example, establishing the
Government Procurement Supervision and Managememin@Gitees'® the Government
Procurement Committe&, or an independent body — the Government Procuremen
Tribunal$® — to handle complaints. It might, however, be arenappropriate option that
empowers the financial departments to be respanéivl handling complaints regardirad
government procurement activities. Why it is thaugiore appropriate and how it can work
well are explained below.

3.2.2.1 Reasons suggesting the financial departmsrds the administrative review body
Firstly, the GPL clearly provides that the finah@apartments at all level are responsible for
handling suppliers’ complaintS. It does not expressly exclude complaints regarding
government procurement of works and works-relateodg and services through tendering
from the jurisdiction of the financial departmemdso, suppliers defined in the GPL Article
21 include not only suppliers providing goods aediiges but also suppliers providing works.
Thus, it can be argued thie financial departments should also be the cosmpetuthorities
handling complaints regarding government procurémeh works through tendering.

Therefore, as far as administrative review bodgdacerned, what is needed is to further

15 See the Guide to Enactment, remarks on Articlepsda.3.

18 see Zeng, Liangliang, “Professor Yu An of Tsinghlrversity: Chinese government procurement is going
astray”,Economic Information Daily28 September 2005). Yu suggests that the abovertteas are under the
direct management of the governments at all levels.

17 gee further Shi, Jichun and Deng, Feng., “Sugdd3taft of Government Procurement Law”, availatile a
www.civillaw.com.cn/article/default.asp?id=27352.

18 See Xiao, Beigeng;he International Rule of the Public Procurem@ijing: Law Press, 2005), p286.

19 See Articles 13 and 55.
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make clear that the financial departments are thidied administrative review bodies

responsible for handling suppliers’ complaints regay all government procurement

activities.

Secondly, it does not involve a significant adjustinof the organisational structure to

entrust the review task to the financial departme@urrently, the financial departments are

the competent authority responsible for governmercurement, whose duties include

drawing up and enforcing government procuremeritigsl To entrust the review task to the

financial departments can benefit the unified manaent of government procurement.

Furthermore, after the entry-into-force of the GRL2003, the financial departments have

started to handle complaints regarding governmedysement of general goods and services

as the competent administrative review body. Tlieaed and officers needed for review have

been provided in some financial departments. Tbeidain administrative costs and resources

needed for the establishment of a new adminisrdtody can be saved.

In contrast, an additional organisation will be ¢ if a specialised review board

handling only government procurement disputes tiabdished in China. This is also the case

if specilised Government Procurement Offices esangi overall supervision and control over

government procurement are set up and entrustédtingt administrative review task. This

means that administrative costs have to be incufoedsetting up the new body and

maintaining its operation. It might be very difficuo establish a new organ dealing with

matters on government procurement or suppliers’ptaimts only, as Chinese government is

making efforts to simplify the administrative sttuie and decrease administrative costs.

It should be admitted, the aforesaid options, dafigthe establishment of a specialised
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review board, can provide higher level independetian the option empowering the
financial departments to handle complaints. Howetee independence of the financial
departments and its ability to fairly handle thenpdaints can be improved if certain reform
measures discussed further in 3.2.2.2 can be atlopte

Thirdly, to suggest the financial departments as uhified administrative review body
might not cause strong objection from other governindepartments concerned such as the
development and reform departments; since tha’lmgabstantive power in the management
of government procurement of works through tendgrior example, approval of the use of
selective tendering and approval of tendering aigsnowill not be affected. To handle
suppliers’ complaints is not an easy task. Althogglvernment departments concerned are
willing to lay down rules on supplier review to shoheir administrative jurisdiction in this
area, in fact, they are often unwilling to handlgdiers’ complaints. TwdModern Wo'er
cases introduced in chapter 11 has shown that BRNis actually unwilling to handle the
supplier's complaint, although the NDRC arguably masponsibility to handle complaints
concerning tendering activities in major nationahstruction projects under the ministerial
regulation issued by the NDRC itself introducedliapter 8(2.2.1). Also, iidi mentioned in
chapter 11, the Ministry of Agricultures, to whittie defendant was subordinate, declined to
handle Yidi’'s complaint. These facts indicate tiiae NDRC and other government
departments concerned are actually not interestdédmdling complaints very much. Rather,
they prefer such a tough review task is undertdiyeothers.

Finally, to entrust the administrative review taskthe financial departments does not

contravene the relevant provision of the GPA andEBRNBPs. As noted earlier, the GPA
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requires that the administrative review body, whwmking as thdinal review body, must be
independent of the procuring entity and have aeijtadicial type procedural rules. In China,
the financial departments are generally independénhe procuring entities but have only
some of the GPA procedural rules. However, as tleegot work as thénal review body, the
aforesaid GPA requirement does not apply to thenfifal departments. Also, it is acceptable
to empower the financial departments to handle ¢aimis under APEC NBPs noted earlier.
3.2.2.2 Measures ensuring that the financial departents function well as the
administrative review body

To make the financial departments as the admitistraeview body functions well, the
following reforms are suggested.

Firstly, all financial departments above the coulgtyel should establish a specialised
review office and provide trained review officexs be specially responsible for handling
complaints. In other words, there should be twoaeste sections in the office dealing with
government procurement matters in the financiabdepents: one section is responsible for
handling suppliers’ complaints only; the other dealth other matters related to government
procurement. This proposal comes from the suggestimtained in the Guide to Enactment
(GTE) of the Model Law, stating if the administrati review body is one undertaking
approval of certain decisions of the procuringtgnticare should be taken to ensure that the
section of the body that is to exercise the revignction is independent of the section that is
to exercise the approval functioff.”In addition, the financial departments should rsjth
training in particular legal training to the revieficers to improve their ability to correctly

handle complaints under law. These measures caefibghe impartial settlement of

20 gsee remarks on Article 54, para.3.
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complaints.

Secondly, to ensure that the financial departmeatshandle the complaints impartially,
suppliers can be allowed to decide to bring the plamt either before the financial
department at the same level with the procuringtyeotr the financial department at the
higher level.

Currently, under thtMOF Review MeasureAtrticle 3, a supplier seeking administrative
review must complain to the financial departmanthe same levelith the procuring entity.
Such a provision is convenient for suppliers, eslgdfor local suppliers, as they can make
their complaints locally and thus save time andsds is also convenient for the financial
department concerned and can save administratiges,cas the financial department can
collect evidence and conduct investigation locallgwever, whether the financial department
can fairly handle the complaint may be doubted $yeeially non-local suppliers, since the
review body and the procuring entity are both unther management of the same local
government. In addition, in the case that the campkoncerns the decision approved by the
financial department, the suppliers may doubt wérethe review office of the same financial
department can handle the complaint impartially.

It would be helpful for increasing suppliers’ caidnce in the impartiality of the financial
department as the administrative review body arebikey the independence of the review
body if the supplier is allowed to raise the corigléo the higher financial department. The
higher financial department, for example a prowhdinancial department, is in a higher
position in bureaucratic rank than the procurinttgrfor example the education bureau of a

city; and it may be far from the latter and thealogovernment. These can help it not affected
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by the local protectionism and handle complainidyfaNevertheless, to file a complaint to
the higher financial department usually locateatimer place may be inconvenient for both
the complainant and the review body; and also riiove and more costs may be needed.

It should be noted that China has initiated the G&#ession negotiation and will possibly
join the GPA in the future. For complaints regagdigovernment procurement projects
covered by the GPA, it seems appropriate to prothde¢ these complaints are handled by
provincial financial departments or the MOF, whéryt are raised by foreign suppliers,
considering that these complaints might be comatekinfluential.

Thirdly, all procurement centres conducting ceigeal procurement must be completely
separated from the financial departments. As pdiogt in chapter 11(3.2.1), although the
GPL Article 60 clearly provides that the finandi@partments must not establish an institution
for centralised procurement or participate in prowy items for the government, certain
provincial procurement centres are still subordin@t the provincial financial departments.
When these procuring agencies are involved in sengptomplaints, the financial department
is actually not independent of the procuring enttyd may not handle the complaint
impartially. If the financial departments can, unéeticle 60, remove the procurement centres
from their management and do not participate inpfoeurement, they will be independent of
the procuring entity and its agency, which will béhthe fair resolution of the dispute.

Fourthly, it is necessary to add the provision dthavawal of review officers to ensure
that the complaint can be fairly handled. TRERC Review Measuresrticle 13 clearly
requires personnel of the administrative reviewié®aoncerned to withdraw on their own

initiative if i) he is the close relative or thealting cadre of the defendant or of the
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complainant; ii) he was the senior officer of trefethdant in the last three years; or iii) he has
other relationship with the defendant or the coimglat, which may affect he handle the case
impartially. There are no such requirements inNt@@F Review Measure§o ensure the fair
resolution of complaints, the above requirement andirther provision, which allows the
supplier to demand the withdrawal while considetimat the review officer has an interest in
the complaint, should be placed on the review ef§of the financial departments.

Finally, if those judicial-type procedural rulegyuired in the GPA for the last instance
administrative review body can be set for the faialhdepartments, it will be helpful for the
impartial resolution of the dispute. As noted, @A Article XX.6 [Article XVIII.6] requires
the last instance administrative review body toehaertain procedural rules. THOF
Review Measurebas included some GPA procedural rules. For exgniiptequires that the
procuring entity must make a written explanationefreceiving the duplicate of the
complaint and submit the relevant evideficend that the financial department must make
written decisions within 30 workdays and provide thgal basis for the decisiéhAlso, it
allows the complaining supplier to entrust an agertandle the complaint related mattérs,
indicating that the supplier has the right to bespnted and accompanied. However, unlike
the GPA, theMOF Review Measuredo not require that the complaint is handled tghou
hearing® the proceedings take place in public and witness ke presented. If these GPA
requirements are added for financial departmerttsyill benefit the fair resolution of
complaints; since hearing and the presentatiom®fwitness will be helpful for the review

officers to learn the truth, and oversee from thblip can bring pressure to the financial

2! See Article 13.

22 gee Articles 20 and 21.
2 See Article 9.

24 See Article 14.
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department and its review officers to impartialgnile the complaint.
3.3 Reforming judicial review - empowering the admiistrative division of the court to
directly handle suppliers’ complaints against the pocuring entity
As suggested above, the supplier unsatisfied WwiHihancial department’s decision can seek
further judicial review. However, in China, adminéive litigation deals only with specific
administrative acts conducted by government departsn and organsations having
administrative functions and its personnel, undher Administrative LitigationLaw (ALL)
Article 2 and Article 1 of theExplanatory Note®f the Supreme People’s Cowh Some
Issues of Implementing the Administrative Litigatihaw ?> Government procurement
activities are not regarded as specific administeadcts and thus not directly handled by the
court in administrative litigation. As noted in gter 10(2.3.1), currently, the administrative
division of the court deals only with the supplgéecomplaint against the administrative review
body and examines merely whether the administratwéew body handles the supplier’s
complaint against the procuring entity in due time properly. It does not handle the
supplier's complaint against the procuring entibd dhas no power to examine whether the
procuring entity followed the relevant procurememes and order it to suspend the award
process, correct irregularities and set asidenitgroper decisions. Because of these, the
supplier cannot obtain effective remedies in adstiative litigation, as revealed in chapter
11(3.3).

To make judicial review effective for resolving pumement disputes, it is necessary to
allow the administrative division of the court twettly adjudicate government procurement

disputes between suppliers and the procuring estitHow to empower the administrative

% |t was effective on 10 March 2000. (Legal intetation [2000] No.8)
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division of the court to handle the aforesaid dispuand the benefits of such reform are
explained below.

3.3.1 Options on empowering the administrative dign of the court to handle the disputes
between suppliers and the procuring entities

To allow the administrative division of the coud directly handle suppliers’ complaints
against the procuring entity, there are two optiddee is to treat the procuring entity’s
government procurement activity as specific adriaisre act, the legal relationship between
the procuring entity and suppliers in the pre-cacttrstage as an administrative legal
relationship, and the dispute between the suppbecerned and the procuring entity or its
agency as an administrative disptitedowever, it is not always appropriate to treatcpring
entities’ government procurement activities as Beadministrative acts, because certain
procuring entities do not exercise administrativections, as explained below.

Under the GPL, procuring entities covered by thiw linclude not only government
departments but also institutions and public omggtions using fiscal fund. The problem is
that in China, the nature of institutions and palgliganisations are quite complex. Some of
them exercise an administrative function; somehefrt such as public universities do not
exercise any administrative function. More impottgnafter China joins the GPA, it is
predictable that the coverage of the future govemnprocurement law will be extended,
including to cover for example certain state eniegs?’ In China, some of state enterprises
enjoy certain administrative function; some of th@onnot have such function. Since the ALL

is designed to merely regulate specific administeaacts of the government departments and

% gee Xiao, fn.18 above, pp276-287.

27 See Wang, Ping, “Coverage of the WTO's AgreemerBovernment Procurement: Challenges of Integrating
China and Other Countries with a large State Seatorthe Global Trading System” (2007) 10int’| Econ. L.
p887.
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other bodies and organisatiogsercising administrative functiaand their personnel, it seems
inappropriate to treat procurement activities caned by state enterprises, institutions or
organisationsiot exercising administrative function as specific adstrative acts. Thus, it
seems unacceptable to empower the administrativisiati of the court to adjudicate the
supplier's complaint against a state enterpriseinatitutions or organisationot exercising
administrative function.

A Dbetter approach might be to define governmentcym@ment contracts as
administrative contracts and empower the admirig&radivision of the court to handle
administrative contracts; so that it can examireelégality of the conclusion of contracts and
thus handle the disputes concerning kmmhclusionand performance of the contract between
the supplier and the procuring entity. To make sarclapproach work, the following reforms
are needed.

Firstly, it is necessary to categorise governmeatyrement contracts as administrative
contracts, no matter how the coverage of the fugareernment procurement law is adjusted
for the accession to the GPA (e.g. by includingestmterprises). Accordingly, the nature of
the procuring entity — whether it is a governmeapattment or any others such as a state
enterprise not exercising administrative functionwil not affect the jurisdiction of the
administrative division of the court. The currentPIG actually defines government
procurement contracts as civil contra€tsnainly because the exercise of administrative
power is not involved in concluding contracts. Hee® many academics argue that
government procurement contracts a@ministrative contracts, since they have certain

essential characters of administrative contraatsh sas using public funds, seeking pubic

2 See Article 43.
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interest and following special procedural rulesamcluding contracts.

Secondly, it is necessary to amend the ALL, as asiggl by certain academics, to extend
the ALL's scope of acceptance of cases to include anly disputes concerning specific
administrative acts but also disputes regardingimigtrative contractd’ It is possible that
such a suggestion will be adopted in the reformadrinistrative law and administrative
litigation law. This is because, with the reform gdvernments’ administrative function, a
great deal of administrative contracts including anly government procurement contracts
but also contracts for transferring right to thee usf land, agreements on contracted
management for example, are extensively used ictipea thus, there is an urgent need to
regulate these contracts in administrative regutatiCurrently, the regulation of these
administrative contracts has been included in thertéenth draft of theAdministrative
Procedures La® which has been listed in the national legislatigenda?

3.3.2 Benefits of settling suppliers’ complaintsrttugh administrative litigation
Compared with rules of th@ivil Procedures LawCPL), rules of the ALL are more suitable
for handling procurement disputes, although theyrat specially designed for such disputes.

Firstly, the relevant ALL time limits are much sterthan those provided in the CPL,
which is quite helpful for rapid resolution of proement disputes. For example, as

mentioned in chapter 9(3.1.3), in civil litigatiathge basic time limit for the first instance court

2 gee further Luo, Haocai & Zhan, Zhongle, (edslininistrative Law2" ed. (Beijing: Peking University Press,
2006) p272; Wang, Yagilzovernment Procurement and Administrative Rey&sijing: The People’s Court Press,
2004) pp251-257; Xiao, fn.18 above, p286.

30 See Luo & Zhan, ibid, p325; Pi, Chunxie, (ed@omparative Research on Administrative Procedureg La
(Beijing, Press of Public Security University of Cajr2000), p438.

51 See chapter 7. See further Ying, Songnian, “Comsnemthe Administrative Procedures Law (draft)"aiéable

at http://www.s0100.cn/html/lunwen/falvlunwen/xirgeng/2006-3/18/2006063180140383676437101_4.htm

32 gee “The list of the legislative programmes of tending Committee of the Tenth National Peopl®sgress
(76 in total)”,China Youth Newspapet March 2004.
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to make its judgment is 6 montfisin administrative litigation, however, it is meyeB
months®*

Secondly, it is impossible in the civil litigatido suspend the award of the procurement
contract before the case is handled, as there iprogision on suspension in the CPL.
However, the ALL Article 44 clearly provides that the process of legal proceedings, the
plaintiff can apply for suspending specific admirdative acts and the court shall suspend the
execution of the act if it thinks the execution aca@use irreparable loss and suspension will
not harm public interest. After amendment, thisvigion can be applied to suspend the
conclusion of procurement contracts as well. Thik ke very useful for remedying the
supplier and correcting irregularities.

In addition, the ALL Article 54(2) states that theurt in administrative litigation shall
wholly or partly annual the specific administratiaet and may order the defendant to
undertake the act anew in certain circumstancetaiegal in chapter 10(2.3.1). Also, under
Article 67, the plaintiff has the right to claimmpensation when its legal right and interest is
harmed by the defendant’'s specific administratice H disputes regarding administrative
contracts including the conclusion of governmerdcprement contracts are allowed to be
handled through administrative litigation, the afaid provisions can be used while handling
disputes regarding procurement contracts awards Tieans remedies of annulment and
damages can be available to the complaining sugpledministrative litigation.

Thirdly, in civil litigation, the burden of prookiplaced on the plaintiff under the CPL

Article 64. However, it is difficult or sometimempossible for the complaining supplier to

3% See the CPL Article 135.
34 See the ALL Article 57.
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get key evidence (such as the record of bids etrah)ausually possessed by the procuring
entity, and thus discourage it from seeking judigieview. However, in administrative
litigation, the defendant must undertake the burdfeproof under the ALLArticle 32. This
means in administrative litigation, the procuringtity must prove for example why the
contract should not be awarded to the complain@his can encourage suppliers to seek
judicial review and consequently benefit the erdonent of the procurement rules.

Finally, the system of administrative litigation ¢urrently under reform. To make
administrative litigation more effective, some ammits suggest establishing specialised
administrative courts, or allowing the plaintifftnto bring the case before the administrative
division of the court at the same level in bureaticrrank with the defendant but before the
administrative division of the higher codttThe latter suggestion, to certain extent, have
been adopted in a judicial interpretation effectore 1 February 2008 making clear that a
plaintiff can bring an administrative case diredtythe intermediate coutt. This is helpful
for improving the independence of the courts and kanefit the impartial resolution of
disputes. For civil litigation, because of its mat+- handling disputes between subjects of
equal footing, it is impossible that the aforesaigasures are taken, although other measures

may be adopted to ensure that civil cases canitbe iandled.

4. Revising provisions on standing and the time lihfor raising complaints
4.1. Giving standing not only to actual suppliers bt also potential suppliers

As analysed in chapter 5(2.1.1), it can be integore¢hat the relevant provision of the GPA

% See Ma, Huaide, (edsliidicial Reform and the Improvement of Administeatiitigation SysterBeijing:
University of Politics and Law Science of China BreéX)04) pp3-52.

36 gee Article 3 of th@rovisions of the Supreme People’s Court on Sonuesssf Jurisdiction of Administrative
Cases(Legal interpretation [2008] No.1).
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and APEC NBP¥ give the right to review to both actual suppliarsl potential suppliers.
However, as noted in chapter 9(2.1.1.2), underGR& and theMOF Review Measuresn
China, only actual suppliers have the standing &ixema complaint; potential suppliers are
excluded from the scope of complainants. This @mult in that the irregularity cannot be
rectified in certain cases and that certain aggdesuppliers cannot receive protection, as
analysed in chapter 11(4.1).

Thus, to ensure compatibility with the standardhed GPA and APEC NBPs and to
ensure an effective system of remedies for bothedtin and international purposes, it is
necessary to clearly stipulate in the future revigevernment procurement law that both
actual suppliers and potential suppliers haveititg to raise a complaint if they believe their
lawful rights and interests are infringed in thequrement contract award process.

4.2. Changing the time limit for raising complaints

As discussed in chapter 5(3.1.3), to ensure thppleurs have sufficient time to complete
preparatory work for making complaints, the GPAIdet XX.5 [Article XVIII.3] requires to
give suppliersat least10 days, from the time when the basis of the ehght became known
or reasonably should have become known, to inittaéér challenges. However, as noted in
chapter 11(4.2.1), the GPL provides for a 7 workd@ye limit, which is slightly shorter than
the GPA requirement.

At least, the suppliers should be given 10 dayisitiate complaints to satisfy the above
GPA minimum requirement. However, a better optimnGhina may be to adopt the time limit
suggested in the Model Law Articles 53(2) and 544&)the basic time limit and provide

further provisions as explained below.

37 See the GPA Article XX.1 (Article XVIII.1 of theewised GPA); APEC NBPs, Annex 3, 4.1.
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First, as discussed in chapter 5(3.1.1), the Mbdel gives suppliers 20 days to initiate
complains. This time limit can be introduced intbia. It is suggested that this time limit
begins to run when the supplier knew or should henaavn of the violation. For example, if a
supplier attends the bids opening and finds irraafigs in opening bids, the time limit for
initiating a complaint for this supplier runs frotihhe date of bids opening. To ensure that
suppliers can learn the procuring entity’s violatidt is important to provide suppliers with
relevant information such as the award decisiotinie. As noted in chapter 9(3.2.1), Article
8(4) of thePublicity Measuresnentioned in chapter 7(2.3) clearly requires tfmternment
procurement information including the award notizast be published, which can ensure that
suppliers can learn the award decision in time.

Next, it may further provide that the above 20 dag®e limit can be extended by the
review body in special circumstances, (for exanipline case that the supplier cannot raise a
complaint within the above time limit due to forosjeure); but in any event, complaints
must be made within 3 months from the date whewvithiation occurs.

The above proposal can strike a balance betweeprttection of public interest and
suppliers’ interests and ensure legal certaintgettain degree. First, the clear time period of
20 days suggested above can provide sufficient timeuppliers to complete preparation for
challenge in most cases. In special cases, suppaar apply for extension of the above time
limit. Meanwhile, this clear time limit can encogea suppliers to initiate proceedings
promptly to reduce disruption to the procuremercddd, the maximum period of 3 months
for initiating complaints suggested above can aveghl uncertainty and delay caused by

complaints brought a long time after the occurresfdbe violation.
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5. Providing more detailed and clear rules on thergnt of remedies

As revealed in chapter 11(section 5), one problerated to remedies is that, in China,
provisions on remedies of suspension, setting aaik damages are quite simple, lacking
clear and detailed stipulations on the conditiamrsuking these remedies. Further, due to poor
legislation skills, the relevant provisions on tiee of a remedy such as annulment contained
in the GPL and its implementing regulation are mgistent. These problems can be solved by
providing more detailed and clear provisions orséhthiree remedies, as explained below.

5.1 Suggestions for improving the suspension remedy

As analysed in chapter 6(3.1), the GPA clearlyestatuspension of the procurement process
shall be provided in domestic review procediifeslso, the remedy of suspension is required
in the EU regime and recommended in the Model Law.

As discussed in chapter 10(section 3), the suspemsimedy is provided in the current
Chinese supplier review system. However, it is angilable when the financial department
as the first instance administrative review bodydies complaints. Further, whether to
suspend the award process is at the discretioheoE@mpetent financial department, due to
the lack of detailed provisions on the conditions $uspension. Consequently, it is very
difficult for the supplier to be awarded a suspensiAs revealed in chapter 11(5.1), in
practice, it is easy to find cases that the cohtrad been signed or even performed before the
complaint is finally handled, which can makes ffidillt or impossible for suppliers to get an
effective remedy.

To improve the provisions on suspension, two suggesare put forward. One is when

%8 gee Article XX.7(a) [Article XVIII. 7(a)].
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suppliers seek external review — administrativdesgvor judicial review -, the law should
adopt a semi-automatic approach recommended invilbeel Law to suspend the award
process for 7 days and then allow the externalevewody to decide whether to prolong
suspension, at the request of the complainant. enatuggestion is to make clear conditions
for suspension. These suggestions are fully exgthim 5.1.1. Then, the benefits and
problems of the reform are discussed in 5.1.2.

5.1.1 A semi-automatic suspension and conditionsudse

Unlike the Model Law, suspension is not suggestegriocuring entity review in China
because of the following considerations. One i$ finacuring entity review is suggested in
3.1 to be changed from compulsory to optional. Bugpplier believes that a suspension is
needed, it can lodge its complaint directly tofihancial department or the court. The other is
that the period of procuring entity review is ralaly short — 7 workdays only. A more
important consideration is that concluded contractsallowed to be annulled by the external
review body, as further explained in 5.2.

Suspension suggested to be awarded while the suppdieks external review. An
automatic suspension is not suggested here sincanitresult in undue disruption to the
procurement process, as analysed in chapter 6(Bd).striking a balance between the
protection of the aggrieved supplier’s interest Hralavoidance of excessive disruption to the
procurement process, it is suggested to use theagomatic approach recommended in the
Model Law. This semi-automatic suspension will peleed not only before but alsadter the
procurement contract is signed, provided i) thetreat has not been performed and ii) the

conditions for suspension discussed below, whiehbased on the provisions of the Model
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Law considered in chapter 6(3.2) but with slightamges, can be satisfied by the
complainant. To speak concretely, the suggestioth@semi-automatic approach includes the
following three points:

Firstly, the supplier should be allowed to apply fosuspension of 7 days while seeking
external review. If it can satisfy the following raditions which are easy to be fulfilled in
general, the review body should order such a gbemibd of suspension within 2 workdays;
unless there is one of circumstances under whidpension is prohibited as considered
further below. The conditions for the initial shgeriod of suspension include three points.
First, the complaint is not frivolous. Second, thgplier shall demonstrate in writing the
procuring entity’s violations and state it will $eif irreparable injury in the absence of such a
suspension. Finally, circumstances that can leadhé non-application of a suspension
explained below do not exist.

Secondly, the complainant may require prolongirggghspension to 30 days. However,
whether the prolongation is allowed is decidedHh®y/review body, on the consideration of the
following three factors. The first is whether thepplier's case is arguable. This means that
the review body needs to see whether the complaienclearly demonstrated the procuring
entity’s infringements and whether these violatians serious enough, which means if they
were proved, it is likely that the complainant webwin the case. The second is whether the
prolongation is really needed. This means tharg¢h@w body needs to consider whether the
complainant will be at the risk of suffering irrephle damage, such as the loss of an
opportunity to compete for the contract, withoubager suspension. More importantly, the

review body needs to balance the complainant'sesteand the interests of the public and of
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other suppliers while deciding the prolongation. thfe review body believes that the
prolongation can cause serious adverse affectidheigublic or other suppliers’ interests, it
may deny ordering a longer suspension. The GPAtlaadEU regime clearly allow such a
“balance of interests” test, as explained in chaf{8.4 and 3.3). However, it is difficult to

decide whether to agree the prolongation of susperia each case. Also, how effective
suspension is will depend very significantly on htiwe review body makes the balance in
practice — whether it is more sympathetic to thblipuinterest and the winning supplier’s

interest or the interest of the complainant andotteeurement law in a particular case.

Finally, it is necessary to learn from the Modeil gArticle 56(4)) to explicitly provide
that the provisions on suspension do not applutifiént public interest considerations require
the procurement to proceed”.

5.1.2 Benefits and problems of adopting a semi-am#tic suspension

The above design on the application of a suspension to a certain degree, balance the
protection of the aggrieved supplier and the ptaiacf the interests of the public and of the
third parties. The aggrieved supplier can be eragmd to seek an external review, since it is
easy for it to seek the suspension of the procunemecess for 7 days and it is possible to
suspend the procurement proceedings longer to $6. dehis makes it possible that the
complainant still have an opportunity to competetfe contract after the dispute is handled.
Also, the procuring entity can be encouraged t@rmef procurement rules properly to avoid
the interruption to the procurement process catiyethe initiation of a complaint, and to
correct promptly irregularities to avoid the prad@ation of a suspension.

For the public and the third parties, the abovégiesan avoid the excessive disruption
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to the procurement process, so that their intereat;not be harmed by the failure of

completion of a procurement contract as plannedexained above, the use of suspension is
not unlimited. First, the initiation of a complaidbes not necessarily lead to automatic
suspension of the award process for 7 days. Mongotitantly, whether a suspension,

including the initial short period of suspensios,awarded is decided by the review body.
Further, for the urgent public interest consideratia suspension will not apply. Finally, the

maximum period of suspension is limited to 30 days.

However, the above design means that the awardsoipension is determined by the
review body on a case by case basis, which reqthieeseview officers or the judges properly
exercise their discretion. They may exercise tlisicretion improperly, because of the lack of
good knowledge on procurement, or the flexible f®ions on suspension demonstrated
above, or intentional favoritism to the procuringity or to the supplier.

5.2 Suggestions for improving the remedy of settingside

The issue of whether concluded contracts can ballladnstill needs to be carefully
considered, even if the suspension of the procunem®cess or of concluded contracts has
been suggested above. This is because the complainhot be handled during the aforesaid
maximum period of suspension; and thus it is stifsible that the disputed procurement
contract is signed pending the resolution of thepulie. Furthermore, the supplier may not
know and miss the chance of suspension in certas; for example when the contract was
signed on the same day when the award decisioramasunced® Although the supplier can

apply for the suspension of the concluded contrdgle initiating proceedings, this remedy

%9 This is possible under Articles 46 of the GPL afithe TL, as they merely provide that the procygmtity
shall conclude the contract with the winning sugplvithin 30 days from the date of issuance ofaard
notification but do not require a delay betweerifivattion of award and conclusion of the contract.
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may be insufficient for the protection of the suep$ interest; since the dispute may not be
settled during the period of suspension, as exgthabove. Thus, the annulment of concluded
contract as an effective remedy for suppliersiisrs&teded.

As discussed in chapter 10(4.1), currently in Cha®ting aside concluded contracts is
allowed when the complaint is handled by the finalhdepartment, provided the contract has
not been performed. It is suggested here to all@vannulment of conclude contracts while
the supplier seeks external review, because dbtlmving considerations.

Firstly, as discussed in chapter 6(4.1), allowimg annulment of concluded contracts can
benefit the protection of the aggrieved suppligrigerest and the enforcement of the
procurement rules. Adverse effects of annullingcbated contracts to the public and the
winning supplier can be decreased by giving théerebody discretion to decide not to award
this remedy and indicating conditions for such eiglen, as explained below.

Secondly, the annulment of concluded contractdlésvad under the GPA and APEC
NBPs, which have no provisions precluding domesgiciew bodies from interfering with
concluded contracts, as analysed in chapter 6(#tl4d).

Finally, allowing the annulment of concluded contsais a better idea than the
introduction of a mandatory standstill period befdne conclusion of contracts, in view of
providing effective remedies to suppliers. To eadiiat suppliers can get the best remedy —
having a chance to compete for the contract —ethes two options. One is to provide for a
standstill period between the notification of th@aad decision and the conclusion of the
contract, as recently provided in the new EU Rer®diirective discussed in chapter 6(4.3);

so that suppliers can learn of the award and aigdlat before the contract is concluded.
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However, this approach can result in the situatimat almost every procurement process,
including the procurement process conducted strigtider the procurement rules, has to
delay a period of time, which “seems disproporttehadisruptive™® In contrast, another
option — allowing the annulment of concluded cartgaffects only the disputed procurement
contract.

As analysed in chapter 11(5.2), certain currentipions on the annulment of concluded
contracts contained in the GPL and M@F Review Measuresre unreasonable, overlapping
and inconsistent. They are also not detailed enonghindicating conditions for annulling
concluded contracts. To improve provisions on theuiament of concluded contracts, three
suggestions discussed below are put forward.

First, it is necessary to indicate, in the revigagislation, factors that the review body
should consider while deciding whether to annulobated contracts. These factors may
include the following points. The first is whethée contract has started to be performed. If
so, the contract cannot be annulled; unless thaimgnsupplier has a fault, for example, it
won the contract as a result of fraud. However, ifficdlt point is to define the
commencement of the performance. It is better tdicaie what constitutes the
commencement of the performance. For example, yt Imeaindicated if the winning supplier
has signed the purchase contract with a sellempéforming the disputed contract, this
procurement contract will be treated as a conttatthas been started to be performed. If the
winning supplier is negotiating with the sellere forocurement contract will be deemed as the

non-performed contract. The second is whether theuping entity’s violation is clear and

40 See Arrowsmith, S., “lmplementation of the New E@d@rement Directives and tidcatel Ruling in England
and Wales and Northern Ireland: A Review of the Niegislation and Guidance”, (2006)P3.L.R.p86 at p132.
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serious. If, for instance, the procuring entityigaded in advance that the contract would be

awarded to the lowest bidder but actually awardednother supplier, the contract should be

annulled. The third is whether the complaining digpgknew of the error. If it did not know

the violation before the conclusion of the contrdlse concluded contract can be set aside.

The last point is whether the public interest canaldversely affected by the annulment of

concluded contracts. For reasons of public intethetreview body may decide not to annul a

contract.

The second suggestion is to clearly require thatpgfocuring entity must re-run the

procurement after the contract is annulled. Asyaeal in chapter 11(5.2), the GPL Article

73(2) stipulates that the concluded contract tlaat ot yet been performed can be annulled

and thenselect a new winning supplier from among the reimgimjualified suppliersThis

unreasonable provision should be amended. A maasonable provision is to order the

procuring entity to conduct the procurement prooegslafresh in the case that the contract is

annulled, as stipulated in théOF Review Measurearticle 19(2), to ensure that irregularities

can be rectified.

The third suggestion is to delete overlapping miovis of the implementing regulation.

As noted in chapter 11(5.2), Articles 18(3) and2)9¢f the MOF Review Measureare

overlapping and conflicts each other, because liotly concern concluded contracts reached

on the basis of defective procurement documentpitavide different measures to deal with

them. To solve this problem, the solution is teetkelArticle 18 specially providing remedy for

defective procurement documents.

5.3 Suggestions for improving the damages remedy
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In China, as introduced in chapter 10(5.1), pravision the damages remedy can be found in
the GPL Article 73(3) and th®IOF Review MeasureArticle 19(3); however, they do not
provide the extent of compensation and detailedlitioms for awarding damages. Thus, it is
almost impossible for the supplier to predict wieetit can be awarded compensation and
how much compensation may be awarded, as discusseuapter 11(5.3). To make clear
these issues is quite important, since they caideedo relative degree the role of such a
remedy in protecting the supplier’s interest angugimg the enforcement of the procurement
rules, as analysed in chapter 6(5.6). How to madéar ¢he extent of compensation and the
conditions for damages in China are explained below

5.3.1 Suggestions on the extent of compensation

The extent of compensation, as considered in chéfel), may be limited to the bid protest
or the tender preparation costs only, or extendeimhdlude compensation of lost profits or
punitive damages. The Model Law provides for twtias — compensating reasonable costs
or loss in connection with the procurement proaegsli for enacting States for choice. In the
EU regime, the extent of compensation is not maelar chowever, it is normally presumed in
theory and the Member States’ case law that theieaggl supplier can claim for the
compensation of lost profifs. Under the GPA and APEC NBPs, the compensation for
damages can be limited to the costs of tender pagpa or protest only. For China, the
present author suggests limiting compensation éag¢hder preparation cosiad bid protest
costs, rather than a more generous compensatituding lost profits, based on the following

considerations:

41 gee further Treumer, S., “Damages for breachef8 public procurement rules — changes in European
Regulation and practice” (2006)PP.L.R.p159 at p161.
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First, the extent of compensation suggested alsowerisistent with the GPA and APEC
NBPs, under which the minimum standard is to coraptnthe tender preparation castshe
protest costs only.

Next, to limit the compensation to the tender prap@n costsand bid protest costs can,
to a certain extent, strike a balance between tbegtion of the aggrieved supplier’s interest
and protection of the public interest, as explaibeldw.

In the first place, the above limited compensatoggested will not substantively affect
the protection of the supplier's interests in moases, as two other effective remedies -
suspension of the award process and setting asittducled contracts — are available to the
supplier, as suggested above. If the supplier wiantetain a better remedy — having a chance
to participate in the procurement competition ¢an initiate a complaint earlier when it is
still possible that the award process is suspemdexd concluded contract is annulled. If, for
any reason, the supplier fails to make a compksnlier to seek a better remedy, it is still able
to seek remedy recovering its tender preparati@tscand the costs for raising a challenge.
This can at least put the supplier in the positizatt it has no loss for participating in the
procurement competition and making a complaint.

In the second place, as noted earlier, the apjgitaif suspension and setting aside
concluded contracts suggested above can causesadaffections to the public interest.
Together with these two remedies, if a generouspemsation including lost profits is also
required in the supplier review system, the puinlierest can be further adversely affected, as
compensation to the aggrieved supplier is drawm fitee public funds.

In the case that the violations have been provedprtier the procuring entity to
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compensate the aggrieved supplier the tender @tpaicosts and the bid protest costs seems
appropriate. On the one hand, the procuring emtityuld bear certain compensation if it
violated the procurement rules and has causedtdosise supplier. On the other hand, the
compensation suggested above will not heavily bupelic funds due to its limited extent.

The last consideration is that the above proposklnet seriously affect suppliers’
incentive to make complaints. As already noted,abeve suggestion can put the supplier in
the position that all the expenditure it spent amtigipating in the procurement competition
and in seeking review can be compensated, althituggimnot get the lost profits. If only the
tender preparation costs the bid protest costs can be compensated, thdieugtill suffers
certain economic loss. Such a result can discoutagsupplier from making a complaint, as
discussed in chapter 2(2.2.1).

In certain cases, however, the limited compensasiaggested above may affect the
supplier’s incentive to sue. For example, if thare hardly any bid costs in the case of simple
supplies contract, the supplier concerned may bélling to sue.

5.3.2 Suggestions on the conditions for awardingm#ges

As to the conditions for awarding damages, as dismd in chapter 6(5.2-5.5), the following
three factors - i) the procuring entity made a afioin during the award process, ii) the
complainant has suffered damages, and iii) thera @ausal link between the above two
factors - are actually included in the GPA and APERPS, although they are not explicitly
provided in the text; also, they seem to be usdbdérModel Law and in the EU regime. These
three factors can also be deduced from the simphggions on compensation of the GPL and

the MOF Review Measureas noted in chapter 10(5.1). However, it is neagsin China to
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further clarify the first two factors, concernindn@ther the procuring entity’s violation should
be serious and whether it is necessary to provethibasupplier would have won the contract
if no breaches have occurred.

Firstly, while claiming damages, the supplier netmglemonstrate that the procuring
entity violated the procurement rules in the precwent process. As discussed in chapter 6, in
some regimes, to award damages may be conditigra that the violation is serious or
culpable. This requirement can make the proof nalifecult, as the supplier may need to
prove the extent of the violation and even theesttbje intention of the procuring entity, such
as serious negligence or willful infringement. Thitiss not suggested to require this.

The complainant should have suffered the loss @ssétcond factor mentioned above.
This factor means that the supplier has to proaé ithvould win or at least has a chance to
win the contract if the procurement is conducteapprly. As analysed in chapter 6(5.1 and
5.6), it is difficult or sometimes impossible fdret supplier to prove it would be successful in
the normal case, because the procuring entity psssealmost all important documents
concerning the procurement process and the selectiteria may be very complex. It has
been suggested above that the defaulting procenity should compensate the aggrieved
supplier the tender preparation costs and the hitegt costs in China. If the supplier is
required to prove its possibility to win for thenited compensation suggested earlier, it may
choose not to sue.

The present author suggests placing the aforesadtbb of proof on the procuring entity,
mainly because of the following considerations. Balancing the protection of public interest

and the protection of suppliers’ interests, the pensation to the supplier suggested above is
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not high. When the supplier claim such a limitednpensation, it seems acceptable not to
make it very difficult, to avoid affecting the sdigp’s incentive to sue. In addition, this might
not be a heavy burden for the procuring entity {hagsesses all important documents and

information related to the procurement process.

6. Deleting unreasonable sanctions on the complairg supplier

As discussed in chapter 11(section 6), to prevapliers from making malicious complaints,
provisions on the imposition of sanctions on theplainant initiating a malicious complaint
are made in the current Chinese supplier reviewesysHowever, as criticised in chapter 11,
provisions on malicious or false complaints andctans contained in th&1OF Review
Measuresare problematical. The most serious problem is Atmicle 26(1) provides that the
supplier's complaints would be treated as falsenaticious complaints, if the complainant
has made three complaints within one year andalfaind groundless. As argued in chapter
11, such a provision is totally unreasonable, dimits the supplier’s right to seek review.

Thus, this provision should be deleted.
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Chapter 13  Conclusions

The objective of this thesis, as noted in chapidrat been to provide a critical analysis of the
current Chinese supplier review system and to ifyjeahd evaluate options for improvement
of the Chinese system, based on the analysis gfgwas on supplier review contained in the
UNCITRAL Model Law, the GPA, the EU Remedies Direes and APEC NBPs. To this end,
we first analysed how the key characteristics ¢fomal supplier review system are dealt with
in the Model Law and the other three internatidnatruments in the first part of this thesis
(chapters 1-6); and we then discussed the curréitie€e supplier review system in the

second part of the thesis (chapters 7-12).

As analysed in chapter 2, a supplier review systemplay a significant role in ensuring
the enforcement of procurement rules through iterdent and redress effects. Suppliers have
the strongest incentive to supervise the governmemturement process; and they are, as
participants, perhaps in the best position to ddiezaches quickly. Also, the availability of
supplier review, especially, the fact that the o§ehis mechanism is under the control of
suppliers, is particular valuable for ensuring digpg confidence in procurement. The
existence of the supplier review system can befttgditprotection of suppliers’ interests, and
the public interest realised by the correct enforeet of procurement rules. The supplier
review system, on the other hand, has some distaty@s Suppliers may be reluctant to use
this mechanism because of fear of retaliation, gaacal difficulties, absence of sufficient
incentives and legal costs; over deterrence mayawsed because of fear of suppliers’
complaints; inappropriate compromise between tloeying entity and the supplier may be

concluded because of the supplier’s threat of legdion; disruption to the procurement
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process may be caused; and the public cost hasitebrred for private compensation. These
problems should be considered while designing gplgIpreview system. They can be
reduced to certain extent, although cannot be ocetelyl solved, by a well-designed supplier
review system. A key question for this thesis hearbhow to harness the potential advantages
identified above whilst the same time taking acc¢airithe potential difficulties and problems,

in the particular context of China and building thie foundations already laid down in the
Chinese system.

So far as the current position in China is conagrmee have seen that the position is
rather complex and the supplier review system radtfylly developed. As introduced in
chapter 7, in China, thé&ndering Law (TL), which has only on article concerning supiplie
review, was first enacted in 1999 to specially tatg tendering activities. Then the
Government Procurement Law (GPL) was promulgated in 2002, which provides sidbkegal
framework for China’s government procurement refdtrestablishes a new challenge system
by providing basic rules on supplier review. Sulbseqly, many implementing regulations,
including the NDRC Review Measures (for construction projects) and tHdOF Review
Measures, were adopted to implement the TL and the GPLaetsgely. The cross- application
of the GPL and the TL is the most outstanding featd the Chinese government procurement
legislation. Because of the lack of a demarcatioe between the above two laws and their
respective implementing regulations, many ambigsiind uncertainties have been caused in
the whole Chinese government procurement reginodyding in the area of supplier review.
The current situation on the application of rules supplier review is quite complex, as
summarised below:

i) for complaints regarding government procuremehtvorks, if it is conductedot

through tendering, the GPL and tMOF Review Measures applies; ifthrough tendering,
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whether the GPL / th®IOF Review Measures or the TL and NDRC Review Measures should
apply is unclear.

i) for complaints regarding government procuremehgoods and services, if they are
general goods and services, the GPL andw¥ Review Measures should apply, whether
any procurement method is used. If they are woeksted goods or services and purchased
through tendering, it is unclear whether the GPL / tMOF Review Measures or the TL / the
NDRC Review Measures should apply. If they are mechanical and elegmioducts and
procuredthrough international tendering, it is unclear whether thdOF Review Measures or
rules on supplier review contained in #hOC Measures on Tendering specially regulating
international tendering in procurement of mechdraca electric products should apply.

As noted in chapter 8, it appears that governmetuysement complaints can be handled
through two channels in China. One is civil proaedu- the supplier initiates a civil litigation
against the procuring entity directly before theoreamic or civil division of the court.
However, because of the lack clear provision om sucivil litigation in the GPL and the TL
and their respective implementing regulationssiuncertain in practice whether the court
accepts the above civil case. Another is adminisggrocedures — seeking administrative
review and administrative litigation after procuyientity review, which provides the main
channel of supplier review in practice. Under tHeLG theMOF Review Measures, resorting
to procuring entity review is a precondition foekmg administrative review. Thus broadly a
three-tiered review system, including compulsorgcpring entity review, the first instance
administrative review (undertaken by the financiapartments) and a further administrative
reconsideration or administrative litigation, mag lnvoked when complaints concern
government procurement regulated by the GPL suajoasrnment procurement of general
goods. However, under the TL / ttNDRC Review Measures, procuring entity review is

optional, thus a two-tiered review system includthg first instance administrative review
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(undertaken by other relevant government deparsheand a further administrative
reconsideration or administrative litigation is wegd for solving complaints concerning
government procurement regulated by the TL suclcamplaints regarding government
procurement of works through tendering. When thppber is dissatisfied with the first

instance administrative review body’s decision log tatter fails to handle the complaint in
due time, whether it applies for administrativeargideration or initiate an administrative
litigation, the administrative reconsideration argaspecially the administrative division of
the court will deal with the supplier's appeal agiithe first instance administrative review
body, rather than the original dispute betweerstigplier and the procuring entity.

In this thesis the present author has sought tatifgigproblems of the current Chinese
supplier review system, which can be summarisddIimsv:

1) Uncertainties regarding the application of rutes supplier review. It is uncertain
which law and regulation — the GPL / tMOF Review Measures or the TL / theNDRC
Review Measures — should apply when complains concern certain Kkionél government
procurement for example government procurementarksvyrelated goods through tendering.
This can make it difficult for the supplier to agen to which government department it
should raise the complaint in the above case, apdedict how its complaint will be handled
and which remedies it may receive. Also, the umdety of the application of legal rules on
supplier review can, on the one hand, provide ausx for the first instance administrative
review body to evade its responsibility of handlsgppliers’ complaints; and on the other
hand, make the department concerned at the ribkiafy sued due to non-performance of its
duty. In addition, under the legal rules on suppleview contained in different law and their
respective implementing regulations, the resula gfarticular case may be totally different,
which can seriously harm certainty in proceeding #ixe authority of the relevant legal rules.

2) Problems related to forum for review. First,rthes inconsistency and uncertainty on
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whether procuring entity review is compulsory. Walithe TL, the GPL / th&#1OF Review
Measures require a compulsory procuring entity review; hesmathe procuring entity and its
agency is often unwilling to actively respond tce tkomplaining supplier and correct
violations, this compulsory review can delay theolghprocess of resolution of the dispute.
More seriously, administrative and judicial revieadies in China lack independence, which
can affect the fair resolution of procurement dispu Sometimes, administrative review
bodies are not independent of the procuring ehiiyause they may have close relationship
with the procuring agency or even participate & pinocurement as a purchaser. For judicial
review bodies, the lack of independence from theegument is caused by a fundamental
problem existing in the whole Chinese legal systdhe lack of sufficient guarantees of the
independence of the courts and of the judges. ditiad, in China, administrative division of
the court is limited to handle the supplier’s coaipl against the administrative review body’s
decision; it has no power to handle the originanptaint between the supplier and the
procuring entity, which makes the supplier receie effective remedies in administrative
litigation. Finally, ambiguity in seeking civil rezdies in the GPL and the TL makes it
difficult for the supplier to seek civil remediey Initiating a civil litigation against the
procuring entity.

3) Problems related to standing and procedureserins of standing, one problem is
inconsistency and uncertainty. The TNDRC Review Measures give the right to review to
both actual suppliers and potential suppliers arg$ibly subcontractors and others; under the
GPL / theMOF Review Measures, only actual suppliers have the standing to sesiew.
Further, the narrow scope of complainants undetatter can result in that nobody can make
a challenge in certain cases for example in the cédlegal direct award, which may leave
those irregularities uncorrected, and potentiapbaps are unfairly treated. Also, to exclude

potential suppliers from the scope of the compfaigtinconsistent with the GPA and APEC
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NBPs.

Problems related to procedures concern time lianiid insufficient publication of the
review bodies’ decisions. First, tiNDRC Review Measures and the GPL / th&1OF Review
Measures provide different time limits for initiating comgints to the first instance
administrative review body and for completing rewiprocess, which means different time
limits will be applied by the financial departmerdad other administrative departments
concerned while handling different kinds of goveemi procurement disputes. This may
cause the supplier's confusion on which time liniitshould respect when its complaint
concerns for example government procurement of svoelated goods through tendering.
Also, the 7 workdays time limit for lodging a corapit provided in the GPL is inconsistent
with the GPA minimum time limit of 10 days. Morerigaisly, the completion of the review
procedures in China can be quite lengthy, becgus®icurrent time limits for completion
provided for administrative reconsideration, adsti@itive litigation and civil litigation,
which apply to all kinds of cases under their jdié§ons, are quite long for the resolution of
disputes regarding government procurement prodégdtie basic time limit for completing
proceedings for almost all review stages can benebed; and iii) the review bodies often do
not observe the time limit for completion. Theseolpems indicate that the current
administrative and judicial review procedure in @his not rapid and effective enough, which
is inconsistent with the GPA requirements on rapid effective domestic review procedures.
Second, provisions on publication of the finanaikdpartments’ decisions and of other
administrative review bodies’ decisions show indstemncy and the administrative review
bodies often do not publish their decisions abalio not publish the decisions as required by
law or regulation. In addition, publication of theourts’ judgments on government
procurement cases is insufficient.

4) Problems related to remedies. It can be arghad the current Chinese supplier
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review system cannot provide effective remediesh& aggrieved supplier because of the
problems related to remedies of suspension, se#isige and compensation. First, the
suspension remedy is only available in the firgtance administrative review when the
financial departments are responsible for handiiogiplaints under the GPL and tN©F
Review Measures, and the application of suspension in a particcéese is at the discretion of
the competent financial department since detaitedlitions for suspension are not made clear.
Because of these and the lengthy review processcdmmon in China before the complaint
is handled, the procurement contract had beendigne even performed.

Second, provision on the remedy of setting asideiged in the GPL and thEIOF
Review Measures and the relevant provisions of tMOF Review Measures are inconsistent.
As noted in chapter 10(5.2), the GPL Article 73i)problematic, as it state annulling the
concluded contract and then selecting a new wiamang the remaining qualified candidates
in the case the contract has not been performeighvdan maintain the effectiveness of the
irregular procurement activities. Also, tMOF Review Measures Article 18 and Article 19
are overlapping and inconsistent, which can caasdusion on which provision should be
followed when the procurement documents are defclin addition, concluded contracts can
be annulled under the GPL / thdOF Review Measures, however under the TL, they are
arguably not allowed to be annulled.

Third, as to the damages remedy, it is only posdinl the complaining supplier to apply
for this remedy when its complaint concerns forneghe government procurement of general
goods and services regulated by the GPL M@ Review Measures which clearly require
the procuring entity and its agency to bear comgims responsibility to the aggrieved
supplier. Also, provisions on the damages remeayained in the GPL and thdOF Review
Measures are not clear and detailed enough, which do ritate the extent of compensation

and provide clear and detailed conditions for awayccompensation. Thus the financial
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departments may merely award the minimum compensatay protest costs, to the
complaining supplier, which may discourage the $apfrom making complaints, although it
is not inconsistent with the relevant GPA provisaord APEC NBPs.

5) Overly-strict sanctions on the complaining sigaplUnlike the Model Law and the
other three international instruments, in the quri@éhinese supplier review system, there are
provisions on the imposition of sanctions on thenplaining supplier making malicious
complaints in theMOF Review Measures and the NDRC Review Measures. They are
inconsistent. Further, the relevant provisionshef MOF Review Measures are overly-strict
and unreasonable, which can restrict or discoufagsupplier from seeking review.

Because of these problems, it is quite difficult $mppliers to get effective remedies.
Thus, it is hard to say that the current Chineggpléer review system is effective or is
consistent with the provisions on domestic revigisteam of the international instruments
which may apply or currently actually apply to Claimamely the GPA and APEC NBPs.

Chapter 12 has therefore put forward proposalsifgeroving the current Chinese
supplier review system. To make the current suppdieiew system both more effective and is
harmony with the relevant standards stipulatechéinternational instruments, especially in
the GPA, the present author has recommended tlusvioy reforms that aim to be effective
yet capable of realistic achievement and also waekan the particular context of Chinese
circumstances and the existing position in China.

The first is to provide a unified supplier reviewstem to all government procurement
disputes to avoid or reduce uncertainties and isistencies in the area of supplier review.
This can be done by unifying the GPL and the TLiclwhs an ideal approach but difficult to
be achieved in the short run. A more realistic apph in China is to make clear that the GPL
rules on supplier review apply to all governmeraqurement disputes in the case that the

GPL and the TL are kept to regulate government ypeoent of goods and services and
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government procurement of works through tenderaspectively.

The second is to reform the current forum for reviy improving the sequential tiered
review system established in the GPL to make thanidor review clear and easy accessible
for suppliers. The current tiered review system banimproved by simplifying levels of
review, unifying the administrative review bodydaempowering the administrative division
of the court to directly handle suppliers’ comptaimgainst the procuring entity. First, the
current three tiered review system can be simglifeea one or two tiered review system by
providing more options on the avenue for reviewhwsuppliers - i.e. changing procuring
entity review from compulsory to optional and allog suppliers to choose to seek judicial
remedy directly, rather than requiring administratreview as the prerequisite of seeking
judicial review. Second, to unify the administratikeview body, an appropriate option is to
empower the financial departments as the unifiechiaidtrative review body to handle
complaints regardingl/l government procurement activities. The financiepatments can
function well if certain reforms suggested, suclestablishing a specialised review office and
allowing suppliers to bring the complaint before tiigher financial department, are adopted.
Third, to empower the administrative division ofetltourt to directly handle suppliers’
complaints against the procuring entity, an appad@rapproach is to define government
procurement contracts as administrative contraadseampower the administrative division of
the court to handle administrative contracts. Tckenthis approach work, certain reforms,
including categorising government procurement @mtsr as administrative contracts and
amending theAdministrative Litigation Law (ALL) to allow that disputes regarding
administrative contracts includirapnclusion of administrative contracts can be handled under
the ALL, are needed.

The third is to revise the current provision onndiag and the time limit for raising

complaints. The present author suggests givingondt actual suppliers but also potential
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suppliers, which currently have no standing to seskew in the GPL / thé/OF Review
Measures, the right to review to ensure compatibility withe relevant provision of the GPA
and APEC NBPs. As noted in chapter 11, the cu@it time limit for raising complaints is
slightly shorter than the GPA minimum period of d&ys. To strike a balance between the
protection of public interest and suppliers’ instseand ensure legal certainty to certain
degree, the present author suggests introducin@@haéays time limit recommended in the
Model Law into China and it begins to run when s@plier knew or should have known of
the violation; this time limit can be extended hg review body in special circumstances; but
in any event, complaints must be made within 3 mm®ritom the date when the violation
occurs.

The fourth proposal is to provide more detailed alear rules on the grant of remedies
of suspension, annulment and damages. For suspetisgopresent author suggests adopting
the semi-automatic suspension suggested in the IMamle with certain changes. When
suppliers seek external review — administrativaesgvor judicial review, the award process
can be suspended for 7 days if the complaint igrvatious and the supplier can demonstrate
in writing the procuring entity’s violations andagt it will suffer irreparable injury in the
absence of such a suspension. At the request abthplainant, the external review body can
decide to prolong suspension to 30 days, on thsideration of whether the supplier’s case is
arguable, whether the prolongation is really neettediwhether the public or other suppliers’
interests can be seriously affected by prolongatioraddition, the present author suggests
making clear that suspension does not apply ifnirgablic interest considerations require the
procurement to proceed. This semi-automatic sugpens suggested to be applied not only
before but alsafter the procurement contract is signed, provided thrract has not been
performed and the above conditions can be satisfied

As to the remedy of setting aside, currently inr@hisetting aside concluded contracts is
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allowed when the complaint is handled by the finandepartment, provided the contract has
not been performed. The present author suggestnth@ment of concluded contracts, which
is allowed under the GPA and APEC NBPs, is allowdidle the supplier seeks external
review. Further, the current provisions on annulimarconcluded contracts are suggested to
be improved by i) indicating in the revised legigla while deciding whether to annul
concluded contracts, the review body should considether the contract has started to be
performed, whether the violation of the procuringity is clear and serious, whether the
complaining supplier knew of the error and whettlee public interest can be adversely
affected by the annulment of concluded contragjsclearly requiring that the procuring
entity must re-run the procurement after the cantimannulled and iii) deleting overlapping
provisions of the implementing regulation.

As to the damages remedy, there are provisiondisnrémedy in the GPL / thelOF
Review Measures; however they do not make clear the extent of aamsption and conditions
for damages. The present author suggests limitorgpensation to the tender preparation
costsand bid protest costs, rather than a more generoupensation including lost profits.
Currently in China, three conditions for awardiragréhges - the procuring entity’s violation,
and the complainant's damages, and the causabbknkeen the above two factors - can be
deduced from the simple provisions on compensatibthe GPL and theMOF Review
Measures. However, it is necessary to further clarify thestftwo conditions, concerning
whether the procuring entity’s violation shoulddsious and whether it is necessary to prove
that the supplier would have won the contract if breaches have occurred. The present
author suggests not requiring the supplier to ptbaéthe violation is serious or culpable and
placing the burden of proof on whether the complaan win the contract on the procuring
entity.

The final proposal is to delete unreasonable samgtion the complaining supplier
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provided in theMOF Review Measures, which provides that three times groundless

complaints constitute malicious complaints.

China has put foundations for a modern procureragstem in place; however, it needs

to build on these to develop the current systemedally the current supplier review system,

to make it truly effective and also comply withtéet and spirit of existing/forthcoming

international obligations. To help China to movesfard towards a truly modern and effective

procurement system, the present author has progoer: proposals on how to improve the

current supplier review system in a realistic maroe what is already there by drawing on

the wealth of experience that already exists inexgwystems globally and learning from

lessons there and by considering specific situatarChina.
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