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Abstract: My thesis engages in the fundamental philosophical discussions of assessing the proper
role of property ownership from a political liberal perspective in relation to the moral powers.
Property ownership has been claimed as essential to the ability for people to pursue the lives they
wish. John Tomasi argued specifically that a protection of the thick economic liberties as basic is
essential for the development and exercise of ‘self-authorship’. | argue that John Tomasi’s
justification to include a thick collection of property rights in the Rawlsian, or political liberal,
scheme of basic liberties is not acceptable, because rather than enhance the moral powers, as
argued by Tomasi, the protection would harm them. | argue that Tomasi’s framework harms the
pursuit of particular, non-property related conceptions of the good, undermines opportunity for
meaningful work and holds a perfectionist conception of meaningful work, and facilitates
domination via undermining worker voice and capacity to collectively own property. All of which
harms the moral powers. However, my argument raises fundamental issues against the typical
Rawlsian argument and framework. Rawls’ frameworks also fail to offset domination, and has a
similarly perfectionist conception of meaningful work, and either ignores the importance of
worker voice and collective ownership within a property-owning democracy or undermines the
capacity to privately own property within liberal socialism. The property-owning democracy
model is also unable to handle new technological challenges to the moral powers from artificial
intelligence and the resulting work polarisation. | develop a more anti-perfectionist idea of
meaningful work, which factors freedom from domination, and consider the importance of worker
voice and capacity to collectively and privately own property, to reject the typical property-owning
democracy and liberal socialist models alongside Tomasi’'s market democracy. | argue that a
framework which best assists in the development of the moral powers must not protect economic
liberty as basic, however, it should permit some private ownership, alongside a strong protection

of worker voice and capacity for collective ownership.
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Introduction

Do people need to privately own productive property to live the life they want?
Does private property enhance or harm the ability to follow one’s dream? Is it necessary
for finding work that holds meaning? Or does it promote a powerful elite at the expense
of the worst off? These are long-standing questions within political philosophy, all rooted
in relation to whether or not, or to what extent private ownership of productive property,
or the means of production, should be privately owned. There are proponents of private
property ownership emphasising either it is an entitlement from self-ownership or
because it leads to a more prosperous society, and advocates of collective property
claiming that private property is exclusive and undermines workers’ freedom to reap the
benefits of the means of production. Many others advocate for a combination of private
and collective ownership as well. However, they often share a commitment to some idea

of enhancing freedom and opportunity, while coming to seemingly opposed conclusions.

Assessing the proper role of private and collective property, and the desirability of
capitalism in relation to the ability to pursue one’s idea of the good life, in other words,
capitalism’s impact on freedom, is as pressing today as it has been throughout history.
These debates have had a considerable impact on state and institutional policies. Nations
have adopted different stances toward the idea of property ownership. This has included
the prohibition of private property, with state collectivisation such as in the USSR under
Stalin, stateless collective communities such as within anarchist movements. Now, there
has been a widespread proliferation of privatisation and enterprise globally as
neoliberalism has become the norm. We also see and have seen countries which
combined institutional support of private and collective ownership of property, such as
via social democratic welfare states and nationalised industries alongside robust markets.
However, it remains a challenge to assess what is necessary to ensure individuals can
pursue their own ends freely in relation to productive property, often with different
positions insisting their position on private property is the only correct way to ensure

freedom and justice.



This thesis engages with this fundamental question as a response to John Tomasi’s
Free Market Fairness, a recent proponent of strong protection of private ownership of
productive property.! Tomasi argues that “thick economic liberties” are essential for the
moral powers, particularly self-authorship.? The moral powers are capacities that all
persons are able to develop, and the typical Rawlsian conceptions are the capacity to
pursue and amend one’s conception of the good, and to develop a sense of justice.® The
former is, in brief, the idea that persons should be able to determine, pursue, and change,
their idea of the good life, and the latter is the idea of respecting other citizens capacity
to pursue their ideas of the good life without restraint. Tomasi’s moral powers mirror
these, although they take different names. Self-authorship can be understood as ‘capacity
to realistically assess the options before them and, in light of that assessment, to set
standards for a life of a sort that each deems worth living’ and the other moral power is
the capacity to honour others’ self-authorship, understood as when ‘citizens can
recognize that their fellow citizens have lives to lead that are fantastically important to
each of them’.* For Tomasi, unlike Rawls, these moral powers depend on the thick
economic liberties, which can be understood as a right to own property with little
restriction via regulation and taxation, enabling workers to negotiate contracts
individually, and for a minimal welfare state. Because these economic liberties are, for
Tomasi, effectively intrinsic for the development of the moral powers, they should be
basic, as in, they should come under robust protection so that they can only be limited
when they clash with other basic liberties. For Rawls, economic ownership does not factor
into the moral powers as strongly and is not a “basic” liberty, only private, non-productive

property should be protected as basic.”

| argue that Tomasi’s justification for the thick economic liberties to be protected

as basic fails. It does so because this protection would undermine the moral powers that

! Tomasi, John. Free Market Fairness. Princeton: Princeton University Press, 2012.

2 |bid, p40

3 John Rawls, Political Liberalism, Paperback ed, The John Dewey Essays in Philosophy 4, New York:
Columbia Univ. Press, 1996.p310

4 Tomasi, Free Market Fairness, pp40-41

5 Rawls, Political Liberalism, p298, p363



he wishes to ensure the development and exercise of. This is in multiple ways: by
protecting a narrow range of life plans revolving around business ownership at the
expense of rival conceptions, by undermining the ability for many to pursue work that
they define as meaningful, and by facilitating domination, as in capacity for arbitrary
control, of an elite and employers, and inequality, as af result of this protection. However,
much of my criticisms also apply to the typical Rawlsian view regarding property
ownership. | argue that Rawls’ promotes a particular idea of meaningful work which is not
acceptable to all persons, and additionally, his frameworks either fails to meaningfully
offset domination, particularly in relation to challenges from modern technologies, or

overly restricts the capacity to privately own property on a small scale.

| take a political liberal perspective within this thesis, as Tomasi’s argument is
fundamentally a political liberal one, although he significantly deviates from the
‘standard’ political liberal position. Political liberalism aims to ensure a political state and
its actions are justifiable to reasonable people, as in, regardless of how people conceive
their idea of the good life, they should be able to affirm political acts. | take this stance
because it allows me to understand whether or not Tomasi succeeds in making a
convincing argument to incorporate the thick economic liberties into the Rawlsian
framework from a political liberal position. If he fails, which | argue he does, then there
may be a possibility to argue from a more perfectionist liberal position, although this
would still have deficiencies, however, this would be a major differentiation in argument
than the one he presents in Free Market Fairness. Despite engaging from a political liberal
perspective, | do incorporate a concern for domination, drawing from republican
concerns, to illustrate issues with the positions of both Tomasi and Rawls which | argue
political liberals need to take more seriously. For example, | accept Pettit’s conception of
domination and that its presence is a pressing obstacle for individuals to pursue their own
ends. My use of concerns outside of typical political liberal literature is particularly

evident in the discussion regarding artificial intelligence and modern technologies.

6 pettit, Philip. Republicanism: A Theory of Freedom and Government. Oxford Political Theory. Oxford :
New York: Clarendon Press; Oxford University Press, 1997.



However, | argue that all the concerns of domination, and also other non-typical liberal
concerns, can and do relate to the moral powers and pursuit of meaningful work, both of

which are political liberal concerns.

In terms of structure, the discussion starts at a more abstract level, before moving
along the stages of abstraction towards more concrete discussion on ideal political acts to
ensure the development of the moral powers. The work is divided into three parts to
reflect this process. The first part focuses on the case for the inclusion of thick economic
liberties into the scheme of basic liberties, defining the terms, the political liberal position,
and outlining the justification with some preliminary objections. Part two critically
explains the failures of Tomasi’s arguments, and also issues in Rawls’ own framework in
relation to the pursuit of meaningful work, and concludes by outlining the typical Rawlsian
alternatives. Part three outlines the issues of the standard Rawlsian framework property-
owning democracy and is where | develop my own argument on how best secure the
conditions for the development and exercise of the moral powers in relation to property
ownership. | argue, ultimately, there must be a significantly modified form of liberal
socialism, which permits private property ownership with caveats, and | outline some

ways this framework could manifest.

| finally conclude that economic liberties, when basic, harm the moral powers, and
reiterate the proper role of private property ownership, in relation to ensuring the
development and exercise of the moral powers. This proper role is that private property
ownership should be permissible, sometimes encouraged, but not basic. This is because
too widespread and concentrated private property ownership, the same as collective
ownership, can undermine the capacity to pursue meaningful work and generally develop
the moral powers. To develop the moral powers, including ensuring that person have the
the ability to define and pursue meaningful work, workers need greater voice and capacity
to collectively own property, as well as the means to privately own property with certain

limitations, which is distinct from both Tomasi’s and Rawls’ positions.



Part One: The Case for Basic Thick Economic Liberties



Chapter 1 — What Does Making Thick Economic Liberties Basic Mean

1.0 Introduction

In this chapter | explain what making thick economic liberties basic means. In simple terms, how
Tomasi, or any proponent of making relatively unrestrained private ownership of productive
property protected as a “basic liberty”, perceives the nature of this protection and how they would
justify it. | also explain key concepts related to the question my project addresses and aspects of the
political liberal position, which Tomasi, and Rawls, operate within. Once the terminologies and the
main focus of my thesis are defined, | am able to defend the foundational perspective, before

addressing the argument in favour of making the economic liberties basic.

To briefly summarise the basic liberties and their justification, they are liberties afforded special
protection within what is called the “wider scheme of liberties”.> Special protection means that
these liberties cannot be limited by other political aims, such as the public good, or by deliberative
processes; they can only be limited when they clash with other basic liberties. For example, if we
decide freedom of religion should be basic, the ability to follow whatever faith a person wishes
cannot be restricted, unless the individual is harming other persons’ ability to worship their own
faith or another basic liberty. A liberty must meet the requirement of guaranteeing the social
conditions that help develop what Rawls calls the “two moral powers” in order to be considered
basic.? The two moral powers are capacities all persons possess and which are capable of being
developed and exercised. The first moral power, ‘a capacity for a conception of the good’, refers to
the way in which individuals determine and follow their life plan. The second moral power, ‘a sense
of justice’, refers to the capacity ‘to understand, to apply, and to act from (and not merely in
accordance with) the principles of political justice that specify the fair terms of social cooperation’
meaning to cooperate with and live alongside others with different life plans.® Each of these points

are to be clarified and explained within this chapter.

1 Rawls, John. Justice as Fairness: A Restatement. Cambridge, Mass: Harvard University Press, 2001. pp45-47
2 |bid, pp45-47, and Rawls, Political Liberalism. p335
3 Rawls, Justice as Fairness: A Restatement, pp18-19



In section one of this chapter, | outline the idea of economic liberties in depth. Economic
liberty, or liberties, refers to various freedoms regarding the scope of permissible activity within the
economic and productive sphere.* | describe the difference between a “thicker” and “thinner”
conception of economic liberties, which are to be found in Tomasi and Rawls respectively.> The
fundamental difference, as will be demonstrated throughout this chapter, is the scope and restraint
(or lack of restraint) of private ownership of productive property. In section two | explain the concept
of basic liberties. | outline some of the core Rawlsian basic liberties their protections, and the
justification for making them basic. | then illustrate the significance of including economic liberty in
the scheme of basic liberties and the implication. Tomasi, among others, wishes to expand the list
of basic liberties to include the “thick economic liberties”, and if we accepted this argument, the
aforementioned economic liberties would be granted this special status. In section three | explain
the moral powers test as outlined by Rawls in more detail, expanding on the idea that basic liberties
must guarantee the social conditions that help us develop and fully exercise our moral powers.®
Tomasi argues that the thick economic liberties provide these social conditions and therefore meet
the test of the two moral powers.” | outline how the standard Rawlsian list of basic liberties is

supposedly conducive to the moral powers, allowing us to understand the criteria for the inclusion

of any further liberties, particularly thick economic liberties, in the list of basic liberties.
1.1 What Are Thick Economic Liberties?

This section clarifies economic liberty and the difference between thick and thin conceptions.
“Economic liberty” is often used interchangeably with the term “economic liberties”, however, the
former is regarding economic freedom in general, whereas the latter refers to a variety of specific
freedom or permission to do some specific acts or set of acts. The freedom to own property, to take
any job one wishes, to buy and sell goods, to run a business, to make a profit, and to invest income,

are each specific economic liberties.® What range of economic liberties is optimal is an open

4 Tomasi, Free Market Fairness, p23-24

5 1bid, xxvi

6 Rawls, Justice as Fairness: A Restatement, p 335

” Tomasi. Free Market Fairness, p81

& Nickel, James. “Economic Liberties,” In The Idea of a Political Liberalism: Essays on Rawls (Studies in Social, Political
and Legal Philosophy), edited by Victoria Davion and Clark Wolf. Rowman & Littlefield Publishers, Inc., 2000.
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guestion, and there are different arguments in favour of what can be considered “thick” or “thin”

conceptions of economic liberties, with more and less economic liberties permitted respectively.

Thick economic liberties refer to a large range of protected economic liberties, including
acquiring property, using said property how one wishes, entitlement to income from the use of
property, and buying and selling goods and services.’ There is variation within proponents of thick
economic liberties. For example, some such as Tomasi advocate for minimal taxation and regulation
on economic liberties to protect the economic liberties, whereas others such as Nickel accept the
need to restrain some liberties via taxation and regulation, in order to protect other liberties and
prevent harmful inequality.’® Carens argues we should permit private ownership of productive
property, its use, and market mechanisms however, he also argues to tax 100% on all income
generated, and for it to be redistributed.'* Another similar example could be Van Parijs, who defends
a libertarian idea of self-ownership that because individuals they own themselves they are entitled
to acquire property, wealth and goods from the fruits of their labour, yet all wealth generated from
labour ought to be redistributed equally via a basic income.? Carens and Van Parijs are, arguably,
defending a form of thick economic liberties, as most economic liberties are permitted and protected
despite extensive taxation and redistribution. This illustrates there is no single fixed idea of what

protection of thick economic liberties entails.

Nonetheless, in most defences of thick economic liberties, there is a recurring theme in
permitting significantly, although not necessarily entirely, unconstrained ownership and use of
‘productive property’.’®> Productive property can also be understood as the means of production,
meaning the ownership of instruments of production, and the necessary raw materials and space,

which together produce.** Productive property could be a business, a shop, a factory, or a farm, as

% Nickel, “Economic Liberties”

10 Tomasi, Free Market Fairness, p25, p53; Nickel, “Economic Liberties”

11

12 parijs, Philippe Van. “Real Libertarianism,” in Left-Libertarianism and Its Critics: The Contemporary Debate, edited by
Peter Vallentyne and Hillel Steiner, 1. publ. Basingstoke: Palgrave, 2000. p123, p142

13 proponents of thick economic liberties can be found in: Tomasi, Free Market Fairness; Nickel, “Economic Liberties.”;
Gaus, Gerald. “Coercion, Ownership, and the Redistributive State: Justificatory Liberalism’s Classical Tilt,” Social
Philosophy and Policy 27, no. 1 (2010): 233-75. https://doi.org/10.1017/50265052509990100.; Gaus, Gerald The Order
of Public Reason: A Theory of Freedom and Morality in a Diverse and Bounded World. New York: Cambridge University
Press. 2010; Schmidtz, David and Brennan, Jason. A Brief History of Liberty, Malden, MA:Wiley-Blackwell, 2010.,
ppl120-168.

14 Cohen, G.A. Karl Marx’s Theory of History A Defence, Oxford: Oxford University Press, 2000, p32, p55
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examples.'® The liberty to own productive property, if given a particular special protection afforded
by assigning it the status of a basic liberty or something equivalent, would typically protect the
freedom to acquire and hold property, to use and develop the property for productive purposes,
and to purchase and sell goods and services in relation to it.1® Protection of economic liberties may
include protecting other economic freedoms, such as the right to sell one’s labour at any rate or to

buy and sell products without regulation, but there is more variation here as previously discussed.

Some proponents of thick economic liberties, such as Tomasi and Nickel, wish to include
these liberties as a right, or basic liberty, on par with other rights such as freedom of thought, speech,
and others. This would considerably protect them from interference, except to protect other
freedoms. An example of limiting economic liberty to protect other liberties could be restricting
financial donations in politics to not bias any processes in favour of the rich, in order to protect fair
political liberties.'” If thick economic liberties were protected to the extent most, but not necessarily
all, proponents argue for, then the ownership and use of property can only be constrained in a

narrow range of cases.

A thin conception of economic liberties, by contrast, includes a narrower range of economic
freedoms. Thin economic liberty protects, as a right, the freedom to choose one’s work and to own
personal property, but not productive property, which if permissible is still subordinate to wider
demands.'® This list is not necessarily exhaustive, but these specific liberties are commonly
attributed to those who defend thin economic liberties.'® Personal property includes things such as
residences and personal belongings, and are understood to enable the use of other freedoms and to

choose one’s life plan.?° The difference with the thicker conceptions is that only the right to personal

15 Tomasi, Free Market Fairness, p43, Nickel, “Economic Liberties,” p167

16 Nickel, “Economic Liberties,”p157

7 Nickel, “Economic Liberties,”p169

18 Freeman, Samuel. “Capitalism, in the Classical and High Liberal Traditions,” Social Philosophy and Policy 28, no. 2
(2011): 19-55. https://doi.org/10.1017/50265052510000208. Rawls, Political Liberalism. p308

1% Examples of proponents of thin economic liberties can be found in: Rawls, Political Liberalism; Rawls, John. A Theory
of Justice. Rev. ed. Cambridge, Mass: Belknap Press of Harvard University Press, 1999; Dworkin, Ronald, Sovereign
Virtue Cambridge, MA: Harvard University Press, 2000 esp. chaps. 1, 2; Dworkin, Ronald., Justice for Hedgehogs,
Cambridge, MA: Harvard University Press, 2011; Kymlicka, Will. Contemporary Political Philosophy: An Introduction.
2nd ed. Oxford: Oxford University Press, 2002; Murphy, Liam B., and Thomas Nagel. The Myth of Ownership: Taxes and
Justice. Oxford ; New York: Oxford University Press. 2002; Mill, John Stuart. Principles of Political Economy: With Some
of Their Applications to Social Philosophy. Edited by Stephen Nathanson. Abridged. Indianapolis: Hackett Pub, 2004.

20 Freeman, Samuel, Rawls, New York: Routledge, 2007p49
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property is secure as a right in frameworks that protect thin economic liberties, as opposed to
productive property. While there are other liberties we can include that are protected, there is no

protection of productive property.

As an example of a proponent of thin economic liberties, we can look to Rawls. Rawls claims
the right to hold personal property is a basic liberty, as in it protected by his first principle of justice,
which affords special protection to certain liberties to all persons.?! The principles of justice are
guiding principles that Rawls argues should form the basis of a political framework, and the

protection of basic liberties is the first Rawlsian principle of justice. However, Rawls also claims:

The right to own certain kinds of property (e.g., the means of production) and
freedom of contract as understood by the doctrine of laissez-faire, are not basic

[liberties]; and so they are not protected by the priority of the first principle.??

What is meant by saying that the economic liberties regarding productive property are not “basic”,
is that they are not afforded any special and significant protection from other political processes and
principles. Rather they are developed elsewhere in the political framework, and as a result, given
less significant protection. The basic liberties, as | later explain in more depth, are specially protected
liberties in Rawls’ framework by the first principle of justice, which means the liberties can only be
constrained to protect other basic liberties. Personal property is derived from the core list of basic
liberties, and included in the ‘wider scheme of liberties’, and therefore protected.?®> The reason
personal property is protected is that people require space to live and personal possessions, to
develop self-respect and independence, so they exercise their other basic liberties and pursue their
life plan.?* To illustrate, one cannot have privacy without some personal space to live and will be less
able to practice many freedoms with a fear of surveillance.?> We cannot claim that productive
property is as important for other liberties or to pursue our life plans, according to Rawls, and thus

they are part of the second principle not the first.26

21 Rawls, Justice as Fairness: A Restatement, p42-43
22 Rawls, Theory of Justice, p54

B |bid. p54 and Rawls, Political Liberalism, p298

24 Rawls, Justice as Fairness: A Restatement , p114
% Freeman, Rawls, p49

26 Rawls, Political Liberalism, p363
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In addition, arguments in favour of either individualistic or collective ownership of productive
property will not convince some people, whose life plans revolve around particular arrangements,
and thus the matter should be solved elsewhere than in the list of basic liberties.?” For example, if
someone wishes to own a café and this is their life dream, they will not be convinced of the merits
of a communist society where all productive property is shared. Conversely, one who wishes
everyone to share property and dreams of being part of a collectively oriented society may struggle
to be moved by dreams of individual business ownership. Rawls wishes to be neutral on the matter
of productive property as it is a subject of disagreement regarding the good life, so he only includes
personal property, which people regardless of their life plan will want. This neutrality leaves the

matter of productive property in the second principle.

The second principle of justice is that any inequalities must satisfy two conditions, that offices
and positions are available to all, and they are to the maximal benefit of the worst off.?® Therefore,
if any ownership of productive property is permitted, it must be because it satisfies this principle,
and if it does not, then it would not be permissible. Therefore, private productive property
ownership and resulting inequalities should not prevent any person from reaching certain roles and
jobs in society, and it should actively benefit the worst off. This means property rights, regarding
productive property, are not secure in the same manner as personal property, even if permitted,

and have to be shown to be beneficial to the worst off.

While the two conceptualisations are clear, in that the protection of productive or only
personal property distinguishes thick and thin conceptions of economic liberties, where exactly to
draw the line between personal and productive property is not. This lack of clarity can happen at the
level of mixed private and state ownership, or at the individual level.?° For example, someone who
runs a bed and breakfast business from their home or makes income off their vehicle by being a taxi

driver uses their personal property to produce some good or service and earn income.3° This might

7 |bid, p338-339

28 Rawls, Justice as Fairness: A Restatement, pp42-43

2% Two periods in USSR history had economic liberalization, whilst remaining in the planned economy, Lenin’s NEP and
Gorbachev’s perestroika. See Bandera, V. N. “The New Economic Policy (NEP) as an Economic System,” Journal of
Political Economy 71, no. 3 (1963): 265—79; Brooks, Karen M., and Karen M. Brooks. “The Law on Cooperatives, Retail
Food Prices, and The Farm Financial Crisis In The U.S.S.R.,” 1988.

30 Freiman, Christopher, and John Thrasher. “The Right to Own the Means of Production,” in Economic Liberties and
Human Rights, edited by Jahel Queralt and Bas van der Vossen. Routledge, 2019.
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be thought to undermine the distinction between private and productive property. If this is the case,
then thick and thin conceptions could be said to lack the ability to identify which property is to be

protected in either case.

| argue there is still a fundamental difference between thick and thin conceptions of
economic liberties. This difference is whether or not the ability to own productive property and use
with little constraint is a basic right, liberty, or heavily protected. Any framework which protects only
personal property as a basic right holds a thin conception, whereas any framework which protects
the ownership of productive property as a basic right, holds a thick conception. This distinguishes
Rawls, who holds a thin conception as do most liberal egalitarians, unlike Tomasi, Nickel, or even
Carens, even though they each differ on ideas of redistribution and taxation.3! There is a scale to
include other liberties, and arguably over some specific economic liberties’ inclusion, the question
that is most crucial is to the degree of protection the ownership and use of productive property has,
and how unconstrained the use of property is. What constitutes productive property is less
important than what range of economic liberties are permissible and should be protected as a right

or basic liberty, which are two separate questions.

The differentiation within positions shows that the positions are not binary, rather they are
flexible, even if there is a fundamental difference between the two positions. There are thicker and
thinner conceptions of economic liberties along a scale, illustrating that one does not have to
advocate for zero use of productive property or full use, or a full or a minimal range of specific
liberties. On one end of the scale, we have the libertarian view which puts property rights as
absolute, which would be the thickest view, and likewise, a framework without any individual
property rights, such as a planned economy, which would be the thinnest position.3? We can place

all different frameworks along this scale.

As we understand there is a scale of views, it is important to understand how we can place
views along it. Rawls still accepts there is a case for some use of productive property, even if not
basic, and therefore, does not defend the thinnest conception in this case. Although he does also

consider it may be better in some situations to achieve the principles of justice without any private

31 Rawls, Justice as Fairness: A Restatement; Nickel, “Economic Liberties.”; Tomasi, Free Market Fairness, Carens,
Equality, Moral Incentives, and the Market
32 Freeman, “Capitalism in the Classical and High Liberal Traditions,” p20, and p36
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ownership of productive property, this being closer to the thinnest view, but he leaves room for
market mechanismes, so this is still not the thinnest position.?3 Likewise, we can see differing degrees
within proponents of thick economic liberties. For example, Nickel argues to protect productive
property as a basic right but accepts there is a need for some constraint in order to protect other
basic liberties, which is a thick view but not the thickest.3* Tomasi conversely argues that any
attempts to regulate must come under intense scrutiny, placing his views further along the scale
towards the thickest conception, as the liberties are broader and have less constraint than in Nickel’s
framework.?® All these views vary in their placement, depending on how many liberties are protected
and to what extent. The larger the list of permissible liberties and the less constraint they have,
either by tax, laws, regulation or other means, places the view further towards the thickest
conception, and the less permissible liberties, and the more constraint, places the view towards the
thinnest conception. With this clarification made, it is necessary to understand what protecting thick

economic liberties as basic means, and how strong the basic liberties are.
1.2 What Are the Basic Liberties?

After establishing what thick economic liberties are, | now explain what it means for them to be
made “basic”. The basic liberties are liberties given special priority over others; the justification is
that they provide the social conditions for the development of the moral powers. | explain first this
justification for why these liberties are given a special protection, outline the standard Rawlsian list
of basic liberties, and then the implication of the inclusion of thick economic liberties in the list of

basic liberties in terms of a political framework.

Basic liberties are a range of liberties that are given special protection, as previously discussed.3®

They are part of Rawls’ first principle of justice. This principle claims:

Each person has an equal claim to a fully adequate scheme of equal basic rights and liberties,
which scheme is compatible with the same scheme for all; and in this scheme the equal political

liberties, and only those liberties, are to be guaranteed their fair value.?’

33 Rawls, Justice as Fairness: A Restatement, p140, Rawls, A Theory of Justice, pp242-250
34 Nickel, “Economic Liberties,” p170,

35 Tomasi, Free Market Fairness, p241

36 Rawls, Justice as Fairness: A Restatement, pp45-47

37 Rawls, Political Liberalism, p5



16

In other words, each person should have a range of liberties and rights, which are more important
than other liberties. These basic liberties can only be limited to protect one another. This means
other political demands, such as the second principle of justice, or deliberative procedures, cannot

interfere with these liberties. This is the special protection afforded to the basic liberties.

Liberties ought to be basic if they guarantee the social conditions which help develop and
exercise the moral powers, or help secure the other basic liberties.3® Rawls claims two moral powers,
which all persons are capable of possessing, form the basis of the justification for the basic liberties.
These are a sense of justice and a capacity for a conception of the good.3° They are capacities, in the
sense that they are things that are to be developed, rather than a natural attribute or right. Capacity
for a conception of the good is the ability to determine, amend, and pursue a conception of the
good, and it is something all persons possess to some degree, even if their conception of the good
varies.?® A conception of the good is what religious, philosophical, or moral or belief system a person
holds and what aims a person has in their life, and this capacity is focused on being able to choose,
change, and pursue said conception of the good.*! In other terms, this moral power is being able to

choose and change one’s rational life plan.*?
A sense of justice is described by Freeman as a:

disposition to act from the principles of justice and their requirements, and therefore respect
and abide by laws and institutions that are designed to maximally benefit the least

advantaged.®?

To put it differently, a sense of justice is an ability to recognise the need to coexist with others despite
competing conceptions of the good life, such as different religions, even at a person’s own expense,
and recognising the need to follow the rules of a society which attempts to balance these different
conceptions of the good. Rawls believes that all persons possess at least the capacity to develop a

sense of justice, and it is in their rational interest to develop a sense of justice, as it affords each
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person the ability to live in accordance with their life.** Rawls states that to draw the basic liberties
to the moral powers, in relation to assessing what liberties should be basic, we should ‘consider
which liberties are essential social conditions for the adequate development and full exercise of the
moral powers’ meaning that the liberties which help provide the right conditions for persons to
develop their moral powers are those which should be basic.* Therefore, liberties that help a person
develop their capacity for the good, their rational life plan, and those that help develop a sense of
justice, are those which should be basic. | outline in more detail exactly how the basic liberties
provide the social conditions for the moral powers in the next section, but this is the criteria of why
these liberties are basic: that the basic liberties are those which provide what helps people develop

their moral powers.

With an understanding established of the criteria for why certain liberties are basic, | can outline
the standard Rawlsian list of basic liberties that guarantee the social conditions. There are six key
basic liberties in the standard Rawlsian list, liberty of thought, liberty of the person, liberty of
association, liberty of conscience, rule of law, and equal political liberties.*® These core liberties are
given special protection from other political processes and deliberative procedures, and in addition,
are inalienable, so people cannot even voluntarily give these liberties away.*’ Liberty of conscience
is the freedom to determine religious, ethical, moral, metaphysical, and philosophical questions,
generally, that help us determine our conception of the good.*® Freedom of thought has similarity
with the liberty of conscience, however, it is more regarding the expression of personal belief, along
with inquiry and communication.*® Liberty of the person is a range of freedoms that protect the
integrity of the person, such as freedom of occupation, to own personal property, and freedom of
movement.’® Equal political liberties are the equally afforded range of political freedoms to engage
in political procedures. Rule of law is regularity and impartiality of the law and protection from

arbitrary arrest and property seizure.>! Liberty of association is the freedom to meet with others and
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unite into groups, to engage with other people of like-minded views and conceptions of the good.>?

In Rawls’ view, these six liberties provide the conditions to develop and exercise the moral powers.

In addition to the core list of liberties, there is a wider scheme of liberties which refers to the
range of liberties that comes as a result of the basic liberties. For example, liberty of thought, the
ability to think independently, requires that freedom of speech also become a right in the wider
scheme of liberties, and liberty of the person demands the right to personal property.>3 The right to
own personal property is not a core basic liberty in the standard Rawlsian list of basic liberties, but
it is included in the scheme of basic liberties and thus also given significant protection from other
political processes and principles.”* The differentiation is important to note, these liberties give
institutional protection of the core basic liberties, and it illustrates the process of first recognising
the basic liberties, then attempting to formulate a wider scheme of liberties coherently to provide
some constitutional and institutional arrangements to best achieve the principles of justice. It is also
important, as it highlights how the inclusion of more economic liberties would work, it is most likely
that there would be a core “right to economic liberty” and then the supporting wider range of
specific economic liberties, such as property ownership, trade, wage negotiations and what can be

proven to benefit the moral powers.

The only just constraint of the basic liberties is when they clash, to ensure a fully coherent
scheme of liberties, but how this works requires explanation.>> One problem is that it is not clear
how to best prioritise liberties when they clash. Hart argued that claiming the only restriction is to
protect other liberty, does not provide a clear ability to understand which liberty should be
prioritised.>® Rawls suggests in ToJ that the best system is to settle disputes from the standpoint of
“the representative equal citizen” as in, we use a hypothetical person which will be most useful from

a rational point of view.>” While regardless of one person’s own “ends”, this representative citizen
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will sometimes choose certain principles to win out in a clash as it serves all rational interests, yet

sometimes according to Hart

other conflicts between basic liberties will be such that different resolutions of the conflict will
correspond to the interests of different people who will diverge over the relative value they set

on the conflicting liberties.>®

As in, other people will value different liberties rationally and thus we cannot recognise which liberty
ought to be prioritised. However, Rawls later develops a response, that the decisions on matters of
when basic liberties clash are rooted in the relationship to how they guarantee the development and
exercise of the moral powers.>® Rawls claims, in the situation of whether we need to attach more

significance to one liberty with another clashing liberty

the significance of a liberty(....)can be explained this way: a liberty is more or less significant if it
is more or less essentially involved in, or is a more or less necessary institutional means to

protect, the full and informed exercise of the moral powers.®°

Thus, the more useful a liberty is for the moral powers, the more significance it has. In addition,
Rawls’ earlier definition of the first principle wanted the most extensive scheme, whereas later he
argues for a fully adequate range, which narrows the wider scheme of basic liberties.®* This
narrowing, and focusing on only demanding liberties which provide the conditions for the moral
powers, gives a better criterion to adjust the liberties, as it is easier to assess what gets priority when

two basic liberties clash.

| illustrate here how the prioritisation of one liberty over another can work. To develop the
coherent scheme of liberties, for example, there may be a constraint on freedom of speech such as
to prevent the incitement of rioting, to protect others from harm.®? Likewise, there may be a
constraint on political funding, a form of political speech, to protect the equal political liberties as it

prevents domination of the wealthy in politics, which is where we see an example of the basic
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liberties clashing.®® In both cases, the constraint is justified on the basis that the one which is
prioritised is more useful for the development and exercise of the moral powers. As harmful speech
is not useful for the person to develop their moral powers, and hearing it may harm another’s moral
powers more so. Likewise, the freedom to express political speech via income is less important for
the moral powers than it is to have any voice in politics, which the domination of the wealthy in
politics will undermine. Here we see how the liberties can be constricted to protect persons and the
other liberties, however, these are the only justifications and they cannot be violated or alienated,

so as not to undermine the moral powers.

It is important to note that alongside the core list of basic liberties, and the other basic
liberties included in the wider scheme, there is space for other rights and liberties that are not basic.
These liberties do not provide the social conditions for the moral powers, they have alternative
justifications. It is important as economic liberties regarding productive property are placed here for
Rawls. These additional liberties come as a result of the institutional arrangements which combine
political principles, such as Rawls’ second principle of justice, with the wider scheme of liberties, and

are determined by the wider sociological and political culture.®

It is important here to explain that Rawls develops two principles of justice, one regarding
basic liberties, and the second about fairness of equality of opportunity, and there are then
constitutional and institutional stages to implement the liberties and principles into a coherent
scheme. This is part of the four-stage sequence, a method to devise the principles of justice.®® The
first stage considers the original position where persons do not know their conception of the good
and material conditions and agree to certain principles, the second stage is where this is applied to
the constitutional level, the third stage is legislative, and the “last” is where people recognise what
the laws demand of them.®® With each step, it gets closer to reality, and while the basic liberties are
ascertained on the basis of their relation to the moral powers, the later non-basic liberties come as
a result of combining these principles into a working scheme, in accordance with the wider realities

that will affect the institutionalisation of these principles of justice.
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A liberty that is not necessary for the development and exercise of the two moral powers,
would be a non-basic liberty and have less protection. This means it can be restricted the reasons
outside of protecting other basic liberties. For example, freedom for speech acts that are not
necessary to develop a conception of the good, such as inciting riots, false advertising etc., can be
constrained.®’” Furthermore, liberties which may come as a result of other political principles can be
restricted for those same principles, such as equality of opportunity may restrict advertising that
aims to exclude certain ethnic or religious groups, as it undermines this fairness of opportunity.®®
This does not permit any restriction to non-basic liberties, there is as Rawls says a ‘general
presumption against imposing legal and other restrictions on conduct without sufficient reason’
meaning that laws and restrictions cannot be passed without scrutiny, and a framework should
develop any restrictions on other non-basic liberties from the deliberative process of public reason.®®
Nonetheless, the non-basic liberties, meaning the ones not conducive to the development of moral

powers, are not afforded the same level of protection as basic liberties.

The freedom to possess productive property for Rawls, if permitted, comes at this last stage,
meaning ownership of productive property is not a basic liberty, it comes if and only if it satisfies the
second principle of justice, whereas the freedom to own personal property comes as a result of the
freedom of the person and thus is afforded special protection.’® As ownership of productive property
comes as a result of the second principle of justice, on the same grounds the freedom can be
restricted. Therefore, to ensure the principle of justice is implemented, there may be taxes,
regulations, and other means on the owners of productive property. Proponents of thick economic
liberties wish to include the right to productive property, and other economic liberties usually, in the
scheme of basic liberties making them more rigorously protected than they are in the standard

Rawlsian list.”!

Having illustrated the general constitution of basic liberties, | now outline the possible
consequences of making the thick economic liberties basic. The defenders of thick economic

liberties, such as Tomasi and Nickel, broadly accept the list of basic liberties and their importance
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but wish to expand it to include thick economic liberties; therefore we need to understand what
degree of protection the thick economic liberties will have as basic liberties.”? If thick economic
liberties were made basic, they would be ‘on a par with other basic liberal freedoms’, referring to
the typical list as outlined by Rawls.”® This grants them the special protection the aforementioned
liberties, freedom of conscience, person, and thought have. This means they can only be restrained
to be developed into a coherent scheme and when the basic liberties conflict with one another. |
stated that there is variation within proponents of thick economic liberties regarding specific
liberties, tax, and other issues, yet they generally share a common theme of protecting the right to
productive property as a basic liberty.”* This would secure this right, and others, in the wider scheme
of liberties. | am not considering the views of those like Parijs and Carens, rather, those who wish to

protect the thicker conceptions of economic liberty such as Tomasi and Nickel.

If the right to productive property were protected as basic, then any interference with it would
only be justified in order to protect the other liberties, and this would then be derived from what
most was useful for the moral powers. However, other principles, such as fairness of equality of
opportunity, could not justify any constraint on the ownership of property. Thus, taxation on income
derived from property would only be justified to secure the other liberties, but not to redistribute to
satisfy the other principles of justice. Taxation, in general, would come under intense scrutiny and
this would, in turn, warrant less redistribution and provision of state-based services, so as not to
violate the basic liberty.”> The ownership of productive property would no longer be justifiable only
if it was beneficial for the worst off in society, rather, it is protected regardless. Making this liberty
basic affords a strong range of protection compared to a standard Rawlsian list, therefore. If we
consider other specific liberties to be included in the wider scheme of basic liberties, such as the
right to individually negotiate wages or to buy and sell goods, then also these would come under
considerable protection, and any restraint would have to be justified on the basis of moral powers
and protecting other liberties only. Some rules and regulations may be allowed, as the protection of
thick economic liberties is not the absolute protection of property, for example, some laws against

discrimination may be permissible to protect the moral powers of those it affects, and some tax may
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be permissible.’® In addition, there may be different interpretations of what the protection of thick
economic liberties looks like, some advocates for example allow more constraint via tax than others
depending on if it can be proven to protect the other liberties or moral powers, but regardless of
these cases, economic activity would have less constraint than in a typical Rawlsian framework if
thick economic liberty was made basic.”” One way to understand the protection of economic liberty

is made by Penny:

adopting the wider class of economic liberties as basic liberties would, amongst other things,
lead to a more laissez-faire economic system that would in turn drastically increase the rate at
which the economy in question grew. Citizens would, in effect, agree to sacrifice many of their
social and employment rights in return for a more open and dynamic economy, which (over time)
afforded them a far greater quantity of wealth and income than they could receive under a more

‘sluggish’ left-liberal model”®

Effectively, the collective negotiation rights, redistribution, and other aspects that come under a thin
(left-liberal) conception of economic liberties would be removed, instead, this wider range of
economic liberties, permits more inequality but, at least in theory, creates more economic growth.
For advocates of the thick economic liberties, this is more beneficial than social and employment
rights, as economic liberty is more useful for the moral powers and; therefore, it should win out over

other matters.
1.3 Moral Powers and Basic Liberties

| now come to elaborate on how the basic liberties provide the social conditions for the moral
powers, to provide an understanding of the thick economic liberties that fit this criterion. | first
explain the relationship between the social conditions and moral powers, what the social conditions
are, and then | explain the link between the moral powers and liberty of conscience, then equal
political liberties, and then rule of law. The remaining basic liberties share similar justifications so
further discussion on them is not necessary. The section on rule of law involves some discussion

regarding domination and inequality as well, as they are harmful to the moral powers. By examining
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the ways in which we understand basic liberties to provide conditions for the development and
exercise of the two moral powers, we can then recognise if the thick economic liberties pass the
criteria to develop and exercise the moral powers. In addition, | can use the understanding of the
moral powers, and how they are developed, to later identify issues not only with Tomasi, but also
Rawls’ own position, and assess the proper role of property ownership and economic liberty in

relation to the moral powers.

The moral powers, as previously discussed, are both capacities persons, regardless of their
particular life plans, have an interest in developing.”® As they have an interest in developing the
moral powers, they will require what allows them to develop and fully exercise the moral powers,
namely, social conditions.®° Social conditions can be understood as political, legal, and societal
arrangements, which will have an effect on how an individual develops their moral powers. & The
basic liberties provide and secure these social conditions, which in turn allows persons to develop
and fully exercise their moral powers. This is the relationship between the moral powers and social

conditions.
1.3.1 What Are the Social Conditions?

It is vital 