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ABSTRACT

This thesis is concerned with the legal theory behind environmental rights.

There are a number of different approaches that deploy rights as a

mechanism to bring about environmental protection within international

law, all of which can be termed ‘environmental rights’. These include a

human right to a healthy environment and procedural environmental rights.

But there are also theories that support a more innovative or extensive use

of legal rights for protecting the natural world. Notably, many of these

theories concern the introduction of nonhuman rights (animal rights or

rights of nature). This thesis investigates the theory behind and the

practical structure of these various approaches, as well as analysing the

very concept of ‘rights’.

The original contribution to knowledge is threefold. I present a case for a

human right to a healthy environment to be defined broadly: measured

according to human and ecosystem health, and conceived as a right of

both individuals and peoples; I rigorously apply both Interest Theory and

Hohfeld’s analysis of rights to human rights and thus construct a clear

model for the structure of the sort of rights found in human rights (termed

‘vital rights’); and I extend the philosophical theory behind human rights

(and in particular the concept of dignity) towards the growing field of rights

of nature.

Considered holistically, the thesis presents and suggests modes of thinking

that seek to soften the divide between humanity and nature. This is done

through a consideration of lived experience as always already ecologically

embedded. As a result, the subject of vital rights (human rights included)

should be understood as ecologically embedded living beings, opening the

door to both nonhuman rights and new fields for human rights.
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INTRODUCTION 

This thesis examines how rights can be used to protect the natural world 

within international law. To this end, it surveys, analyses and critiques 

environmental human rights, nonhuman rights (of both organisms and 

ecosystems), and the structure of rights themselves. It deploys the 

concept of dignity – the foundation of contemporary international human 

rights law – to bind these three aspects together. That dignity is neither a 

solely individual nor an exclusively human trait will be demonstrated 

through an examination of the content of human rights and by developing 

a conceptualisation of dignity that sits alongside related concepts from 

both scientific and philosophical ecological thought.  

The thesis is a doctrinal analysis. The inherently multifaceted nature of 

environmental rights requires drawing from a wide range of sources.  

Existing international law, relevant legal and ecological theory, and 

emerging legal principles are used to examine and critique the pathways 

available for environmental rights. Whilst there will inevitably be facets of 

environmental rights that lie beyond its frame, the varied subject matter of 

the thesis means that it will have a wide reach. 

The thesis is based around an observation, a realisation, and a suggestion. 

It observes that rights have a particularly potent normative force; realises 

that this potency could be deployed in order to further the goals of 

environmental law; and suggests that this can best take place by 

understanding the subjects of rights (whether they be human or 

nonhuman) in an ecologically embedded way. The observation and 
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realisation generate the central question of the thesis: how can rights be 

used to protect the natural world through international law? The 

suggestion demarcates where answers to this question lie: in a broadly 

defined human right to a healthy environment, and in rights of 

ecosystems.  

This introductory chapter will explore the nature of rights in order to 

demonstrate that it is worth investigating how rights can be used to 

protect the natural world. 

RIGHTS IN LAW AND MORALITY 

Rights are the primary legal tool discussed and analysed in this thesis. In 

order to discuss and analyse how rights can be used to protect the natural 

world within international law, this introduction will clarify (i) why rights 

form a focal point of the thesis; (ii) which rights in particular will be under 

consideration; and (iii) who those rights belong to. This is necessary 

because the word ‘right’ has a number of meanings,1 and so it is important 

to be clear regarding exactly what sort of rights this thesis is concerned 

with. 

The rights under consideration in this thesis are the sort of rights found in 

international human rights law (IHRL). This introduction will demonstrate 

that rights have a particular normative force that arises through their 

connection to both legal and moral discourse, and that this force manifests 

itself most potently within the framework of IHRL. At the outset, it is worth 

                                       

1 Chapter 4.1 (§4.1). 
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being clear about what is meant by both ‘law’ and ‘morality’ within the 

confines of this thesis.  

Firstly, the domain of law under consideration is international law: the set 

of norms and principles that have been accepted by the international 

community as governing relations between states, and between states and 

other international actors. Although this thesis is ultimately concerned with 

international law, legal principles more generally will be relied on as and 

when appropriate, since international law is a subset of law as a whole.2 

For example, jurisprudential analyses of ‘rights’ will be used in this thesis 

even if they have been performed with other domains of law in mind.  

The concept of morality employed in this thesis3 also refers to a set of 

norms and principles. People and societies adhere to these because they 

believe them to be ethically correct and indicative of appropriate behaviour. 

Moral norms and principles set out a code of conduct that determine and 

guide whether certain behaviour is ‘right’ or ‘wrong’, ‘desirable’ or 

‘undesirable’, according to some underpinning theory.4 Unlike international 

law, there is no single definitive set of norms and principles that ‘morality’ 

                                       

2 See David Harris, Cases and Materials on International Law (7th edn, OUP 2010) 

1-9. Consider also Article 38(1)(c) ICJ Statute, which states that general principles 

of law apply to international law. 

3 For other definitions, see ‘morality’, The Penguin Dictionary of Philosophy 

(Penguin 1996). 

4 Bernard Gert and Joshua Gert, ‘The Definition of Morality’ in Edward Zalta (ed), 

The Stanford Encyclopaedia of Philosophy (Spring 2016 edn) 

<https://plato.stanford.edu/archives/spr2016/entries/morality-definition/> 

(accessed 14/5/2016). 

https://plato.stanford.edu/archives/spr2016/entries/morality-definition/
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necessarily refers to.5 The fact that there are many different versions of 

morality does not mean that moral codes necessarily lack precision in 

themselves, but rather that there are many different such codes.  

Both law and morality thus entail the formulation of rules regarding which 

actions must, or must not, be performed.6 These two systems of norms (ie 

international law and morality) may hold principles and rules in common,7 

but they remain distinguishable codes. Furthermore, the precise nature of 

the relationship between (international) law and morality is dependent on 

the underpinning theory of morality under consideration. 

The underpinning theory of morality adopted by this thesis does not 

restrict ‘morality’ to a narrow or restrictive domain whereby only humans 

can be beneficiaries of the norms and principles it embodies. Although it 

may be only humans that can have their actions regulated by morality8 – 

and it is human duties that this thesis is concerned with – there is no a 

priori reason why morality should only be concerned with how actions 

affect humans. In short, even if only humans can be moral agents, this 

does not mean that only humans are moral patients.9 

                                       

5 ibid. cf Article 38(1) ICJ Statute. 

6 Or should, or should not, be performed. Note that international law commitments 

are sometimes phrased using the word ‘should’ rather than ‘shall’. 

7 Harris (n2) 1-2. 

8 Although this claim is, at best, only valid within human codes of morality since 

there is evidence that nonhuman moral codes exist: see Margaret Gruter, ‘The 

origins of legal behavior’ (1979) 2 J Social Biol Struct 43, 46-48; Chris Robinson, 

‘Biological Foundations of Human Rights’ in Dinah Shelton (ed), The Oxford 

Handbook of International Human Rights Law (OUP 2015) 60-68, 76-77. 

9 See Paola Cavalieri, The Animal Question (OUP 2001) 28-29. 
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The notion of morality employed in this thesis is based on  theories of 

environmental ethics, which frequently extend the moral community far 

beyond the human to include a wide variety of lifeforms.10 Importantly, 

such theories have already contributed to the shape and content of 

international law: the clearest example of this is the World Charter for 

Nature, in which the UN General Assembly affirmed that it was “convinced 

that … every form of life is unique, warranting respect regardless of its 

worth to man, and, to accord other organisms such recognition, man must 

be guided by a moral code of action”.11 Recognition of the moral value of 

nonhumans can also be found within binding international law, such as the 

Convention on Biological Diversity,12 whose opening recital states that it is 

                                       

10 See eg Aldo Leopold, A Sand County Almanac (OUP 1949); Arne Naess, ‘The 

Shallow and the Deep, Long-Range Ecology Movement’ (1973) 16 Inquiry 95; 

Richard Sylvan, ‘Is There a Need for a New, An Environmental, Ethic?’ (1973) 1 

Proceedings of the XV World Congress of Philosophy, Varna, Bulgaria 205; John 

Rodman, ‘The Liberation of Nature?’ (1977) 20 Inquiry 83; Bill Devall and George 

Sessions, Deep Ecology (Gibbs Smith 1985); Paul Taylor, Respect for Nature 

(Princeton University Press 1986); Holmes Rolston III, Environmental Ethics 

(Temple University 1988); Warwick Fox, Toward A Transpersonal Ecology (SUNY 

Press 1990); Val Plumwood, ‘Nature, Self, and Gender: Environmental Philosophy, 

and the Critique of Rationalism’ (1991) 6 Hypatia 3; Bryan Norton, Toward Unity 

Among Environmentalists (OUP 1991); Freya Mathews, The Ecological Self 

(Routledge 1991); Robin Attfield and Andrew Belsey (eds), Philosophy and the 

Natural Environment (Royal Institute of Philosophy Supplement 36, CUP 1994); 

Gary Varner, In Nature’s Interests? (OUP 1998); J Baird Callicott, Beyond the Land 

Ethic (SUNY Press 1999); Andrew Light and Holmes Rolston III (eds) 

Environmental Ethics (Blackwell 2003); Timothy Morton, The Ecological Thought 

(HUP 2010); Patrick Curry, Ecological Ethics (Polity Press 2011); Alexander 

Gillespie, International Environmental Law, Policy, and Ethics (2nd edn, OUP 2014).  

11 (1982) UNGA Resolution A/RES/37/7, Preamble. The WCN is an example of ‘soft 

law’, which falls within the scope of ‘international law’ considered in this thesis, in 

particular since soft law is in widespread use and of considerable significance 

within international environmental law: Patricia Birnie et al, International Law & 

the Environment (3rd edn, OUP 2009) 34-37. 

12 (1992) 1760 UNTS 79. 
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“conscious of the intrinsic value of biodiversity”. These instruments13 

demonstrate the overlaps between law and morality. They also 

demonstrate the appropriateness of understanding the category of moral 

patients as extending beyond the human, especially as this thesis enquires 

into how international law can use rights to protect the natural world, 

which necessarily encompasses nonhumans. The first step in this process 

is to detail why rights are worth considering in the first place. 

WHY RIGHTS? 

In his thought experiment of Nowheresville, Joel Feinberg imagines a world 

without rights.14 He postulates a society that has similar legal rules and 

compatible moral attitudes to ours, but specifically lacks the legal tool of a 

right. Feinberg points out that legal duties exist in Nowheresville, but that 

they are owed to ‘the Law’ or to God.15 Yet Feinberg argues that there is 

something missing, and that the “absence [of rights] is morally 

important”.16 The implication is that rights are not simply legal tools, but 

carry moral heft too: the term ‘rights’ refers to “legal entitlements as well 

as to moral responsibilities”.17 This section will detail the important role 

that ‘rights’ play within both morality and law. 

                                       

13 As well as others, see §3.4. 

14 Joel Feinberg, ‘The Nature and Value of Rights’ (1970) 4 The Journal of Value 

Inquiry 243, reprinted in Patrick Hayden (ed), The Philosophy of Human Rights 

(Paragon 2001).  

15 ibid 176-79. 

16 ibid 179. 

17 Costas Douzinas and Conor Gearty, ‘Introduction’ in Conor Gearty and Costas 

Douzinas (eds), The Cambridge Companion to Human Rights Law (CUP 2012) 1. 
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MORAL RIGHTS 

Feinberg is not alone in arguing that there is an important moral function 

contained within the term ‘right’. For example, Neil MacCormick argues 

that there is “a significant difference between asserting that every child 

ought to be cared for, nurtured, and, if possible, loved, and asserting that 

every child has a right to care, nurture, and love”.18 MacCormick’s point is 

that using the language of ‘rights’ generates a more powerful and urgent 

moral argument than can otherwise be achieved. HLA Hart agrees with this 

assessment, believing that “the expression ‘a right’ has a specific force and 

cannot be replaced by … other moral expressions [such as wrong, proper 

or ill-treatment]”.19 The moral potency that comes alongside the language 

of ‘rights’ has resulted in a situation whereby “rights dominate modern 

understanding of what actions are permissible and which institutions are 

just”.20 

The difference between rights-language and other normative language is 

that rights invoke a particular potency through their sense of urgency and 

seriousness. Furthermore, MacCormick believes that “it is morally 

important that we should recognise the moral importance and the 

significance of moral rights”.21 The concept of ‘rights’ is thus not only 

relevant to morality, but in fact plays a key role within it: rights indicate 

                                       

18 Neil MacCormick ‘Children’s Rights’ in Legal Right and Social Democracy (OUP 

1984) 154, 158-59. 

19 HLA Hart, ‘Are There Any Natural Rights?’ (1955) 64 The Philosophical Review 

175, 181. 

20 Leif Wenar, ‘Rights’ in Zalta (n4, Fall 2015 edn). 

21 MacCormick (n18) 158. 
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particularly important and significant moral norms. LW Sumner 

summarises this role of rights by noting that “rights function normatively 

as relatively insistent or peremptory moral considerations”.22 Rights have 

an elevated moral force, the use of which is reserved for particularly 

important moral matters. 

The function of rights as indicators of particularly important matters 

bestows on them a distinct rhetorical power. This rhetorical power is often 

seized on by those campaigning for social and legal change because the 

language of ‘rights’ provides a powerful way to immediately imbue the 

issue under consideration with moral urgency. For example, movements 

for ‘civil rights’ in 1960’s America, for ‘women’s rights’ in 1920’s Britain, or 

for ‘animal rights’ today have all deployed the language of rights, even 

though the very lack of legal rights forms part of their concern.  

‘Rights’ identify where an issue of moral urgency (and potentially an 

accompanying legal lacuna) lies: ‘X has, or ought to have, a right to Y’. 

Furthermore, the rhetorical power found simply in the language of the 

word ‘right’ automatically adds considerable weight to any associated 

demands.23 Rights can both describe a better world (one where ‘X does 

have a right to Y’), and capture the urgency of demands for that world. 

Given that “getting law on your side is what all activists for a particular 

point of view pine for”,24 rights provide a neat mechanism for doing this: 

                                       

22 LW Sumner, The Moral Foundation of Rights (Clarendon 1987) 12. 

23 In this regard note the difference between claim-rights and power-rights §4.3. 

24 Conor Gearty, Can Human Rights Survive? (CUP 2006) 66. 
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they both describe a desirable legal relation and call for its establishment 

or upholding. In this way, rights can reach beyond the ‘now’ of law to the 

‘not-yet’ of justice.25 The legal character of rights also merits consideration. 

LEGAL RIGHTS 

Rights are also manifestly central to the legal domain. Indeed, the word for 

‘law’ and the word for ‘right’ is the same in a number of European 

languages (German Recht, French droit, Italian diritto) attesting to the 

central importance of rights to law. It is worth examining what it is about 

‘rights’ that makes them a useful weapon in the arsenal of the modern 

lawyer. 

As well as elucidating the moral character of rights, Feinberg’s thought-

experiment also reveals something crucial about the legal role of rights. 

Feinberg’s most significant observation for the purposes of this thesis is 

that, without rights, the notion of a duty being owed (ie being due) to a 

particular entity (viz the right-holder) is lost.26 The fact that legal duties do 

not exist in abstracto (as they do in Nowheresville), but are owed to a 

particular entity is crucially captured by the notion of a right: “rights 

belong to people, they exist only with the support of a subject”.27 A right is 

vested in a right-holder. 

                                       

25 Costas Douzinas, The End of Human Rights (Hart 2000) 40. 

26 Feinberg (n14) 177-79. Feinberg also believes that the ‘activity of claiming’ 

(179) is crucial to rights. However, this confuses claim-rights and power-rights, 

and in particular the difference between having a (Hohfeldian) claim and making a 

claim. See §4.3. 

27 Douzinas (n25) 233, though one must interpret the word ‘people’ here broadly.  
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This important legal role of rights is drawn out in Finnis’ comparison 

between ius and rights.28 The Roman concept of ius, parsed by Finnis as 

“the what’s fair”,29 functioned without the legal tool of a right. This is 

because ‘what is fair’ need not be owed to a particular right-holder, but 

can instead be justified as being a matter of God’s will,30 of pietas,31 or of 

duties to a Volksgemeinschaft.32 Rights, on the other hand, are vested in 

specific subjects and so demonstrate that fairness (or rightness) is not 

simply a general duty, but a duty owed to that specific subject: “ordinary 

language-speakers and lawyers in all modern languages … think of ‘a right’ 

as something beneficial which a person has (a ‘moral [including legal] 

quality’)”.33  

Finnis’ analysis leads him to assert that “the modern idiom of rights is 

more supple and, by being more specific in its standpoint or perspective, is 

capable of being used with more differentiation and precision than the pre-

modern use of ‘the right’ (ius)”.34 In particular, the purpose of a modern 

                                       

28 John Finnis, Natural Law and Natural Rights (2nd edn, OUP 2011) 205-10. See 

also Douzinas (n25) 48-50, 61-72. 

29 Finnis (n28) 206. 

30 Douzinas (n25) 54, 150; Exodus 20:1-17. 

31 “An attitude of respect towards an ancestor, institution etc” that drove Aeneas’ 

actions in the Aeneid: ‘pietas’, Shorter OED (6th edn, OUP 2007).  

32 ‘Folk community’, used to express the National Socialist concept of unification. 

Note that it is possible in each of these cases to consider ‘God’ etc as the ‘right-

holder’, though such a perspective misses an important justification for the 

existence of a duty. See §4.3; §5.3.1. 

33 Finnis (n28) 208. 

34 ibid 209, emphasis removed.  
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right can be identified through this ‘standpoint or perspective’: a right 

exists to benefit the right-holder.35  

The precision that rights afford in identifying to whom duties are owed 

makes them ideal tools for this thesis. Through an investigation of the 

function of rights, the thesis will go on to argue that rights are grounded in 

interests of right-holders. Rights do not only identify to whom duties are 

owed but can even assist in determining why those duties exist: to protect 

interests. This will allow the thesis to investigate the possibility of new 

nonhuman legal right-holders through consideration of the interests of 

nonhumans. 

Rights are vested in a right-holder to whom duties are owed. As such, 

rights have two perspectives: they can be viewed either through the eyes 

of the right-holder, or through the eyes of the duty-bearer. The first 

perspective demonstrates why a right exists: rights exist for the sake of 

the right-holder, not merely for the sake of ‘what’s fair’. The second 

perspective reveals that rights have normative force: if a right exists, then 

a duty must be performed. 

* 

Rights are crucial to the functioning of modern law thanks to their creation 

of ‘right-holders’ to whom duties are owed; and they allow the 

identification of important moral issues. As such, rights have more than 

one ‘character’: they exist within the law, as elementary components 

                                       

35 See discussion of Interest Theory in §5.4-5.5. 
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central to law’s functioning, and they exist beyond the law as signposts of 

morally important issues. Rights are thus powerful weapons in the arsenal 

of both the lawyer and the campaigner that bridge between the related 

domains of law and morality. 

WRONG RIGHTS? 

That rights are of great value within both law and morality does not mean 

that they lack drawbacks. Two critiques of rights that are particularly 

relevant to this thesis are those of legalism and individualism. As identified 

by Conor Gearty, the critique of legalism is concerned with “the dangers 

inherent in the successful entrenching of the term ‘human rights’ in law 

and legal discourse”.36 Gearty looks at what happens after the language of 

rights has been successfully deployed to demand and effect legal reform: 

what happens when the moral rhetoric of ‘rights’ becomes packaged into 

legal structures?  

The central problem that Gearty identifies of having rights enshrined in the 

law is that “custodianship of the idea [of rights] moves from the political to 

the legal sphere, from the NGOs, the MPs and so on to the judges and the 

lawyers”.37 This gives judges control over the content and the meaning of 

rights, which they may not exercise in the same emancipatory spirit that 

led to the establishment of the rights in the first place.38  

                                       

36 Gearty (n24) 61, see also 60-99. 

37 ibid 71. See also Douzinas (n25) 8, 12, 119-20, 175, 229ff. 

38 See Gearty’s historical examples of judges exercising their power in 

questionable fashions: Gearty (n24) 76-78. See also Upendra Baxi, ‘Human rights 

in an era of hyper-globalisation’ in Gearty and Douzinas (n17) 156-60. 
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In this way, the legalisation of rights can dislocate them from the political 

communities in which they were born and in which they function, thus 

potentially changing their nature from tools of rhetorical power and moral 

importance accessible to all, to the technical terminology of an unelected 

in-crowd.39 There is a risk that “the rationalism of rights discourse makes 

their formulation so abstract and general as to render them unreal and 

unrealisable”.40 Although all law is susceptible to this potentially 

problematic process, it is particularly serious for rights precisely because of 

their moral importance, which can lead to rights being (incorrectly) 

perceived as static ‘extra-political’ norms41 and so beyond the purview of 

non-legal communities.42 Almost paradoxically, the moral importance of 

rights could lead to the guardians of rights (ie the judges etc) shielding 

them from the very processes (ie societal deliberation) that give them their 

moral importance. 

However, Gearty notes that the problems of legalism can be reduced 

through careful legal design. He cites the UK Human Rights Act as a good 

example because it contains exceptions and caveats that throw the 

adjudication of rights back into the political realm.43 Furthermore, there 

                                       

39 Gearty (n24) 81-82. 

40 Douzinas (n25) 152, 150-53. 

41 Baxi (n38) 161. 

42 Gearty (n24) 72, 84. 

43 ibid 94-96. Some similar exceptions and caveats are also contained in the 

Human Rights Act’s ‘parent’ document within international law, the ECHR. 
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are judicial processes emerging in South Africa44 and South America45 that 

seek to involve and engage, rather than exclude, the political community 

from the legal processes that accompany legal rights. Such participatory 

approaches diminish the threat posed by legalism’s deflation of rights, 

since they open and return rights to society, preventing them being 

trapped within a legalistic discourse. 

Another relevant critique of rights is their perceived individualism. Because 

rights shift focus from the general ‘what’s fair’ to the particular rights of 

the right-holder, the subject of rights can come across as “an isolated 

monad, withdrawn into himself … into the confines of his private interests 

and private caprice, and separated from the community”.46 This Marxist 

critique of rights – one that is also pertinent to ecological critiques47 – 

would hold water if it were impossible for subjects other than individuals to 

be right-holders.48  

                                       

44 Sandra Liebenberg, ‘Participatory Approaches to Socio-Economic Rights 

Adjudication’ (2014) 32 Nordic Journal of Human Rights 312. 

45 César Rodríguez-Garavito, ‘Beyond the Courtroom: The Impact of Judicial 

Activism on Socio-Economic Rights in Latin America’ (2011) 89 Texas Law Review 

1669. 

46 Karl Marx, ‘On the Jewish Question’ (first published 1844, reprinted in Hayden 

(n14)) 131, 132-33. 

47 See PS Elder, ‘Legal Rights for Nature - The Wrong Answer to the Right(s) 

Question’ (1984) 22 Osgoode Hall Law Journal 285; Prudence Taylor, ‘From 

Environmental to Ecological Human Rights: A New Dynamic in International Law?’ 

(1997-1998) 10 GIELR 309; Mariachiara Tallacchini, ‘Human Right to the 

Environment or Rights of Nature?’ (1997) 67 Archiv fur Recht und Sozial 

Philosophie 125, 125. 

48 See Jeremy Waldron, ‘Nonsense upon Stilts? – a reply’ in Jeremy Waldron (ed), 

Nonsense upon Stilts: Bentham, Burke and Marx on the Rights of Man (Methuen 

1987) 183ff. 
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However, this thesis supposes no such technical restriction regarding who 

can have rights. There is nothing in the language of rights per se that 

presumes individualism; it is rather the deployment of rights according to 

an individualistic morality whereby only individuals can have rights that 

perpetuates individualism. This can be avoided by simply adopting a non-

individualistic morality that understands that there are important moral 

issues which cannot be captured through the perspective of the individual, 

and so is open to vesting rights in holders other than individuals.49 An 

additional way in which the individualism of rights can be tempered is 

through acknowledging the social context in which rights operate. This is 

already recognised within IHRL, for example in the European Convention 

on Human Right’s statements that a number of rights can be interfered 

with when this is “necessary in a democratic society”.50  

USING RIGHTS 

Though rights may have shortcomings, they are crucial tools in both the 

development and the functioning of law and morality. In order to see 

further the important position that rights have within both law and morality, 

one can consider a number of characterisations of rights within the 

literature. For example, Dworkin’s classification of “rights as trumps”;51 

Maine’s observation that a legal right “seems to us elementary”;52 Raz’s 

                                       

49 §1.4; §9.6. 

50 (1950) 213 UNTS 222, Article 8(2), Article 9(2), Article 10(2), Article 11(2); 

§2.2.1; §8.2.1.6. 

51 Ronald Dworkin, Taking Rights Seriously (Duckworth 1977) xi. 

52 Cited in HLA Hart, ‘Legal Rights’ in Essays on Bentham (Clarendon 1982) 163. 
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claim that a “special feature” of rights is their “peremptory force”;53 

Douzinas’ analysis that rights “act as if they are the underlying grammar of 

the sentences of law”;54 and Kramer’s noting that there is “political 

prestige attach[ed] to the language of ‘rights’”55 all point towards the fact 

that rights are a driving force behind both law and morality and so worthy 

of consideration as a tool to protect the natural world through international 

law. 

Not all rights exhibit these two characters to the same degree. Some rights 

are primarily legal – such as rights created under a contract; some are 

predominantly moral – such as many current invocations of animal rights. 

But many rights straddle law and morality,56 and although “there is no 

simple identification to be made between moral and legal rights[,] there is 

an intimate connection between the two”.57 A consequence of this intimate 

connection is that in many instances when a right is referred to, what is 

meant is a tool that is both moral and legal. 

 

Rights are central to law, important to morality, and valuable in connecting 

the two together. Together, these features of rights result in them having 

a distinctive and definitive normative force, the existence of which is 

                                       

53 Joseph Raz, The Morality of Freedom (OUP 1986) 192. 

54 Douzinas (n25) 246-47. 

55 Mathew Kramer, ‘Rights in Legal and Political Philosophy’ in Keith Wittington et 

al (eds), The Oxford Handbook of Law and Politics (OUP 2008) 414, 421. 

56 There is a continuous spectrum between ‘moral rights’ and ‘legal rights’ and 

consequently many different ‘species’ of rights. See §4.1-4.6. 

57 Hart (n19) 177. 
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manifest in all the analyses referred to above. It is precisely this normative 

force that justifies a consideration of the role of rights when (new) legal 

theory is under consideration. In the quest for new, more forceful, ways for 

international law to protect the natural world, an analysis of the role rights 

can play may well turn out to be crucial.58 However, having already seen 

that rights have more than one character, there is a need to be clear about 

exactly which kind of rights are under discussion in this thesis. 

WHICH RIGHTS? VITAL RIGHTS 

The rights under consideration in this thesis are both moral and legal. They 

must be legal, since this is a legal analysis considering tools that 

international law can use to protect the natural world. But they must also 

be moral, since the analysis seeks to make use of the normative force that 

arises through rights’ moral dimension. 

It is possible to narrow the scope of the thesis further by identifying a 

subset of rights that exhibits the normative force of rights in the most 

compelling way. There is a category of rights that have a “special 

character”,59 that are “resistant to trade-offs”60 and are “of paramount 

importance”.61 These rights are “the utopian element behind legal rights”.62 

                                       

58 Focussing on the potential value of rights in this regard does not deny the value 

of other alternative ways to protect the natural world through international law. 

However, the purpose of this thesis is to assess the virtues of one particular 

approach (ie rights) that seems promising. 

59 HRC, General Comment 24, HRI/GEN/1/ (Vol I) [18].  

60 James Griffin, On Human Rights (OUP 2008) 76.   

61 Maurice Cranston, What are Human Rights? (Bodley 1973) 67-68. 

62 Douzinas (n25) 245. 
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These four quotations all refer to those rights found in international human 

rights law (IHRL).63 The rights in question are undeniably both moral and 

legal, as captured by Jürgen Habermas in his characterisation of them as 

“Janus-faced, looking simultaneously toward morality and the law”.64 

Furthermore, such rights have “law-exceeding energies and institutionally 

elevated juridical status”65 because “human rights have a particularly 

potent level of symbolic and rhetorical appeal”.66 It is this particular 

potency that the thesis will tap into as a potential source for new ways to 

protect the natural world through international law.  

It is essential to point out that the thesis is not concerned exclusively with 

IHRL per se, but rather with the particular sort of rights found in IHRL: 

legal rights that have a particularly potent normative force. This difference 

is important because such rights are not the exclusive prestige of IHRL. 

Constitutional rights, for example, also carry a potent moral force above 

and beyond that of rights simpliciter,67 whilst also having a definitive legal 

status. Hart’s analysis of legal rights led him to realise that there is an 

“important deployment of the language of rights by the constitutional 

lawyer … for whom the core of the notion of rights is … basic or 

                                       

63 See also Gearty (n24) 71. 

64 Jürgen Habermas and William Rehg, ‘Remarks on Legitimation Through Human 

Rights’ (1998) 24 Phil & Soc Criticism 157, 161; Jürgen Habermas, ‘The Concept 

of Human Dignity and the Realistic Utopia of Human Rights (2010) 41 

Metaphilosophy 464, 470. 

65 Anna Grear and Louis Kotzé, ‘An invitation to fellow epistemic travellers’ in Anna 

Grear and Louis Kotzé (eds), Research Handbook on Human Rights and the 

Environment (Elgar 2015) 2. 

66 ibid 1. 

67 Such as legal rights established under a contract. 
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fundamental individual needs”.68 Notwithstanding his unwarranted 

restriction to the needs of individuals, Hart is referring to the same 

category of rights as those found in IHRL. And his characterisation is in fact 

a useful one: these rights seek to protect issues of fundamental, rather 

than merely incidental or circumstantial, moral importance.69  

Although constitutional rights provide a useful comparison, the focus of 

this thesis on international law means that IHRL will remain the 

paradigmatic example of the rights under analysis. To be clear then, the 

rights investigated in this thesis are the sort of rights found in 

contemporary IHRL.  

These rights will be characterised in this thesis as ‘vital rights’.70 This 

terminology is suitable because the word ‘vital’ captures two important 

features of such rights. Vital rights are essential, and they are vested in 

living beings.71 The term ‘vital rights’ is thus a suitable moniker for the sort 

of rights that this thesis will investigate, and will be used with this meaning 

throughout the thesis.  

Having already noted that vital rights are not only found in IHRL, there is 

an important observation to be made for the purposes of this thesis. There 

is no a priori reason why only individual humans can have vital rights. This 

                                       

68 Hart (n52) 193. 

69 See §6.3.2. 

70 See §6.3 for more detailed explanation of this terminology. 

71 See §1.3; §6.3. 
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observation opens up the possibility of a plethora of vital right-holders: 

peoples, nonhuman organisms, ecosystems, even the Earth itself. 

The possibility of using vital rights to protect the natural world is evidenced 

by a number of burgeoning approaches to use them to such an effect.72 

This includes the growth of environmental human rights, and proposals for 

rights of nature. These two topics will form the primary areas of 

substantive discussion in the thesis: human and nonhuman rights 

approaches to environmental protection. Both will be examined in order to 

respond to the research question posed by this thesis, which can now be 

more precisely defined as ‘how can vital rights be used to protect the 

natural world through international law?’  

WHOSE RIGHTS? 

It has already been noted that an important feature of rights is that they 

are specifically vested in a right-holder. Because rights are so vested, their 

content is connected to the nature of the right-holder: as Chapter Five will 

show, rights protect an interest of the right-holder.73 It has also been 

noted that this thesis is open to the possibility of a wide inventory of right-

holders; and it is therefore necessary to make some preliminary remarks 

regarding right-holders themselves. 

There are two connected points to be made in this regard. Firstly, and 

more simply, it is worth re-iterating that although the thesis is open to a 

wide variety of (potential) right-holders, there are some in which it is 

                                       

72 See §2.2; §7.2-7.3. 

73 §5. 
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particularly interested. Currently, humans are the only holders of vital 

rights within international law, and the thesis will initially exploit this 

observation. As such, it will analyse the possibility of using and developing 

IHRL to protect the natural world. In this regard, although the majority of 

human rights belong to individual human beings, there are also a number 

of rights within IHRL that belong to peoples. The thesis acknowledges this 

significant development, as peoples’ rights may turn out to be a 

particularly useful legal construct for responding to environmental 

degradation. 

The thesis is also interested in the possibility of vital rights being vested in 

nonhumans. In the first instance, this opens up the possibility of right-

holding to organisms other than humans. But beyond this, the thesis will 

also investigate the possibility of rights being vested in subjects such as 

ecosystems. There is a useful analogy to be made here between 

individual/group human rights and organism/ecosystem rights of nature, 

which the thesis will draw out. The analogy is not a perfect one (since 

ecosystems are not sets of individuals of a particular species74), but will 

help to develop some theoretical matters regarding the interests of 

individual organisms (including humans) and how these relate to the 

composite entities of which they form a part (including peoples). The 

important observation to note is that peoples’ rights recognise the 

important social dimensions of being human, and that rights of ecosystems 

                                       

74 Though a ‘people’ is more than just a collection of individuals too: they also 

embody common histories, cultures, languages and worldviews: see §1.4; 

§9.6.1(a). 
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could be used to recognise that there are also important ecological 

dimensions of being an organism. 

The reason why the thesis is compelled to look beyond human rights is 

because of their unavoidably anthropocentric focus.75 Anthropocentrism 

means holding humans at the centre of a particular consideration.76 

Claiming that human rights are anthropocentric does not refer to the fact 

that they are created by humans (ie anthropogenic), but rather that they 

exist for the sake of humans. Since rights are vested in their holders, their 

holders are necessarily at the centre of their (moral and legal) 

consideration. It is important to note that no matter how the subject of 

human rights is conceptualised, whilst it is a human that is the holder of a 

right, it is to that human that the consequent duties are owed. Rights of 

humans are therefore unavoidably anthropocentric. 

The second point to be made concerning the subjects of rights under 

consideration in this thesis is somewhat more complex. As well as asking 

‘who is the right-holder?’, we must also ask ‘how is this right-holder 

conceptualised?’. This is necessary because of the nature of the rights 

discussed in this thesis – ie vital rights. Vital rights protect issues that are 

of essential importance to the holder (their ‘vital interests’77). Knowing 

what is of vital importance to a particular right-holder requires 

                                       

75 §3.4. 

76 ‘anthropocentric’, Shorter OED (6th edn, OUP 2007). See Peter Burdon, ‘The 

Great Jurisprudence’ in Peter Burdon (ed), Exploring Wild Law (Wakefield 2011) 

59-60. 

77 §6.2-6.3. 
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understanding the nature of said subject, and so how (potential) right-

holders are conceptualised becomes a significant theme for the thesis.  

In this regard, it will be seen that the content of human rights has enriched 

alongside developments in understanding of the nature of human nature. 

In investigating how IHRL can be used to protect the natural world, the 

underpinning theoretical question is whether IHRL has encompassed an 

enriched enough view of the human rights subject for IHRL to provide 

suitable levels of protection to the natural world.  

As just noted, IHRL will be hampered in this task by its unavoidable 

anthropocentrism. Part III of the thesis therefore responds to this 

limitation of human rights by considering nonhuman vital rights. Since the 

content of any such rights must be based on the ‘vital interests’ of 

organisms and/or ecosystems, the thesis must develop an understanding 

of what these interests are. This requires a careful consideration of the 

nature of organisms and ecosystems.  The thesis will therefore develop a 

relational-ecological ontology both as a response to the limitations seen in 

Part I, and also in response to the deeply relational nature of the natural 

world. This ontology describes living organisms as always already 

ecologically embedded, composed as much of relations as of matter. It also 

conceives of the natural world as amenable to a number of perspectived 

descriptions. For example, ecosystems and organisms are equally primary 
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manifestations of the natural world. There is no definitive answer to the 

question ‘which came first: the organism or the ecosystem?’.78  

It is worth pointing out at this juncture that even if IHRL were to 

understand its human subjects in line with the ontology developed in Part 

III (ie as ecologically embedded organisms), then it still cannot escape its 

unavoidable anthropocentrism. A re-imagining of the human rights subject 

can take place in an ecological context, but it cannot re-orientate the 

direction of the duties arising through human rights. These are inevitably 

owed to humans, and human rights are inevitably anthropocentric, even if 

understanding of the anthropos changes. 

Nonhuman rights offer a potential solution to this problem because here 

the legal duty, and the connected moral obligation, is owed to a nonhuman 

right-holder. Understanding the interactions (or indeed intra-actions79) 

between organisms and their ecosystems (and indeed ecosystems and 

their organisms) is necessary in order to develop the most fitting legal 

structure for nonhuman rights.  

CHAPTER OUTLINE 

The thesis will proceed in three Parts, each with three Chapters. Part I of 

the thesis will survey and analyse human rights approaches to 

environmental protection; Part III will survey and analyse nonhuman rights 

approaches to environmental protection. These two parts will contain the 

main responses to the research question (how can rights be used to 

                                       

78 Michel Jacob Morange, Life Explained (Yale University Press 2008) 108.  

79 §9.4.1. 
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protect the natural world through international law?). Connecting these 

two approaches, Part II will conduct an analytical exposition of rights, 

which will improve understanding of the structure and function of vital 

rights. 

Part I begins by establishing some key features of IHRL. In particular, 

Chapter One identifies IHRL as a method by which humans and peoples 

have received international legal personality, demonstrating the flexibility 

that international law exhibits in this regard. It also investigates the 

developing content of IHRL in order to demonstrate that the subject of 

IHRL is conceived of as a real-life physically embodied and socially 

embedded living being, rather than simply a legal persona. The chapter 

also introduces the concept of dignity, which serves as both metric and 

justification within IHRL. In other words, dignity both captures what 

constitutes human suffering and flourishing, and why the former should be 

prevented and the latter promoted. A significant consequence of the 

embedded nature of the human rights subject is that this flourishing 

happens in community, as acknowledged by IHRL through, inter alia, 

group rights. 

Direct analysis of how IHRL can be used to protect the natural world takes 

place in Chapter Two. In particular, the chapter will analyse a human 

right to environment. The central themes considered are the right’s 

definition, its actors, and its duties. None of the matters raised within 

these themes are trivial, but a particularly significant matter is defining the 

content of the right: even once identified as a ‘right to a healthy 

environment’, there is still room for manoeuvre regarding how this can be 
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understood. The chapter will argue that a ‘healthy environment’ should be 

understood broadly: multiple reference points should be used to determine 

what counts as a ‘healthy environment’ in terms of both human health and 

ecosystem health. 

Chapter Three investigates some theoretical concerns regarding the 

justification of a human right to environment. The three key challenges in 

this regard are its compatibility with IHRL, its potential redundancy, and 

the anthropocentric focus of human rights. Although all of these pose 

searching questions, it is anthropocentrism that most severely limits the 

value of using human rights for environmental protection. Human rights, 

as they are vested in humans, are unavoidably anthropocentric. This 

motivates the thesis’ subsequent exploration of nonhuman rights. 

Before doing so however, an enquiry must take place into the nature of 

‘rights’ themselves. Part II thus marks a change of tack: it analyses rights 

in order to determine whether rights technically can be vested in 

nonhumans, and what the function of these rights might be. Based on the 

Hohfeldian schemata of rights, Chapter Four analyses the concept of 

rights from a formal standpoint. It demonstrates the logical distinctions 

between claim-rights, duties and power-rights (inter alia), and constructs a 

model for the structure of vital rights. Vital rights are shown to be complex 

bundles of Hohfeldian positions that are specifically secured by legal rights. 

Building on the foundations of the previous chapter, Chapter Five 

considers what rights do. This entails investigating the merits of Will 

Theory and Interest Theory. It will be shown that Will Theory is too 

restrictive to explain the function of both rights and vital rights: not least 
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because autonomy (the helmsman of Will Theory) is an unsuitable 

substitute for dignity as the foundation for vital rights. Interest Theory 

must therefore be preferred in providing a description of rights’ function: 

rights protect interests of the right-holder. 

Chapter Six examines more closely the nature of vital rights. It first 

explains that vital rights are vital in two senses of the word: they are 

vested in living beings and they protect what is essential to these living 

beings. That is, vital rights are grounded in the essential interests of living 

beings (‘vital interests’). The chapter then re-visits the notion of dignity 

due to the important observation that vital rights protect both dignity 

(rhetorically) and interests (functionally). It will argue that insight can be 

gained into the nature of dignity by understanding it as being specified 

through ‘vital interests’.  

These observations are taken to their logical conclusion in Part III’s 

investigation of nonhuman rights. Chapter Seven sets the scene by 

surveying attempts to have nonhuman rights recognised. The diversity of 

nonhuman rights will become apparent: they can be attached to individual 

organisms or ecosystems as a whole; they can protect a variety of 

interests; and they can be established through the judiciary or through 

legislation. Because of this diversity of nonhuman rights approaches, the 

thesis will use the Interest Theory approach developed in Part II (whence 

vital rights are grounded in the essential interests of living beings) in order 

to stabilise the foundations of nonhuman rights and to link them to IHRL. 

This will allow for greater clarity over the justification and content of 
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nonhuman rights. The following two chapters use this chapter as a foothold 

for their theoretical consideration of nonhuman rights. 

Chapter Eight is primarily concerned with the content of rights. It 

constructs a list of eight vital interests that are protected by IHRL, and 

then demonstrates the presence of these vital interests outside the human 

genus. Having shown that (at least some) nonhumans have (at least some) 

vital interests, the chapter then returns to the concept of dignity to see 

whether it can be meaningfully applied to nonhumans. In order to do this, 

the chapter compares the concepts of vital interests, intrinsic value and 

dignity in order to show that having dignity can be parsed as having a vital 

interest additional to the one in continued biological functioning. This is 

because it is not just mere survival that matters to something with dignity, 

the kind of life matters too: those with dignity should not suffer but 

flourish. 

The thesis concludes by arguing that all living organisms have a vital 

interest in forming ecological communities in Chapter Nine. This interest 

arises because organisms (the subjects of vital rights) are ecologically 

embedded and so their flourishing happens in ecological community. This 

is a result of the deeply relational nature of living systems. The presence of 

this interest opens the door to nonhuman dignity and hence the 

establishment of nonhuman vital rights. The chapter also argues that this 

dignity is best protected through vesting rights in ecosystems in a 

comparable fashion to how the socially embedded nature of humans is 

protected through peoples’ rights in IHRL. 
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PART I 

Part I examines how international human rights law (IHRL) can be used to 

protect the natural world. The bulk of Part I is concerned with the concept 

of a human right to a healthy environment, as it is the most direct way to 

use IHRL to protect the natural world.1 However, there are other 

approaches which use the norms, institutions and rhetoric of human rights 

for environmental ends that are clustered alongside this right. These 

include the ‘greening’ of existing human rights and procedural 

environmental rights. All of these together are termed ‘environmental 

human rights’.  

That IHRL already exists entails both advantages and disadvantages for its 

use in environmental contexts. It is already operational, but it may operate 

under certain (at times implicit, unclear and/or unnecessary) standpoints, 

which make extending its reach non-trivial. Part I therefore explores some 

of these standpoints – in particular regarding how the subject of human 

rights is conceived, and the anthropocentric focus of human rights – and 

considers whether and how current IHRL can be deployed or extended to 

respond to environmental concerns. To do this, it will first detail some key 

aspects of human rights and then consider the development of 

environmental human rights within IHRL.  

                                       

1 Note that in this thesis the terms ‘the natural world’ and ‘the environment’ will 

be used interchangeably to mean the living systems found on Earth. The term 

‘environment’ should not necessarily be understood to be referring specifically to 

‘the human’s environment’. See §3.4; §9.4.2.  
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CHAPTER ONE 

HUMAN RIGHTS: AN OVERVIEW 

1.1 INTRODUCTION 

This chapter situates human rights historically and conceptually, and 

analyses some key aspects of their content and their design. In particular, 

Chapter One will demonstrate that human rights can adapt in response to 

developments in understanding of humans and human nature, and so have 

the potential to address issues related to the state of the natural world. 

The Introduction detailed the potent nature of rights, and in particular of 

the sort of rights found in international human rights law (IHRL). IHRL for 

the sake of this thesis means those rights established and developed by 

the United Nations (UN) and by regional human rights bodies from 1948 

onwards. Part I investigates whether the potency of these rights can be 

used to protect the natural world. Chapter One will set the scene for this, 

and the thesis as a whole, by examining some theoretical aspects of 

human rights in order to allow a fuller understanding of the nature of these 

rights.  

Chapter One will develop understanding of IHRL through a brief historical 

overview; a consideration of the developing content and applicability of 

human rights; and an introduction to the concept of dignity. Together 

these will demonstrate that contemporary IHRL is broader, more flexible, 

and more dynamic than earlier incarnations of human rights. It is this 
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breadth, flexibility and dynamism that renders the idea of using IHRL to 

protect the natural world plausible. 

Two key points made in this chapter are relevant to the thesis as a whole. 

The chapter will demonstrate (i) that international law can create new legal 

subjects and (ii) that the content and the range of application of human 

rights is not fixed. The former result is relevant to the thesis as a whole as 

it opens up the technical possibility of international law creating new, 

nonhuman, right-holders. The latter result has both direct and indirect 

implications. Firstly, it directly demonstrates that IHRL can potentially 

expand further to include environmental matters within its remit. Secondly, 

it demonstrates a developing understanding of the subject of human 

rights, away from a political-legal persona and towards a real-life human 

being. Not only does this present a more receptive legal framework for 

environmental human rights, but it also crucially reveals the increasingly 

‘fleshy’ (ie living, embodied and socially embedded) understanding of the 

human rights subject, opening up the normative possibility of other ‘fleshy’ 

beings having rights.  

At a more general level, the ideas developed in this chapter will 

demonstrate the need for flexible approaches when understanding 

particular concepts such as ‘rights’ and ‘dignity’. It will be seen that 

continuous (rather than discrete) interpretations, and ones which allow a 

number of potentially heterogeneous viewpoints to be held at once, allow 

for deeper analysis. This is because they match more closely to the world 

we live in, which is continuous (in the sense of not being containable in 
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clearly demarcated blocks); relational (in the sense of being axiomatically 

inter-connected); and open to explanation from a number of perspectives.1 

1.2 A VERY BRIEF HISTORY OF HUMAN RIGHTS 

Human rights, as understood by this thesis, are protected by international 

law. It is therefore worth considering how human rights fit into 

international law as a whole. 

1.2.1 THE EMERGENCE OF THE INDIVIDUAL IN INTERNATIONAL LAW 

Through the nineteenth and into the early twentieth century, public 

international law was primarily one-dimensional: it was concerned almost 

exclusively with the law between nations, operating in a Westphalian 

arrangement. The turn of the century can be considered “the apogee of the 

state-centred phase of international law”.2 Throughout this time, state 

sovereignty ruled supreme: 

Perhaps the most important [implication of the conception 

of a law of nations] is the idea that, because the law of 

nations governs only the relations between States, rulers 

                                       

1 §9. 

2 Robert Kolb, ‘The Protection of the Individual in Times of War and Peace’ in 

Bardo Fassbender and Anne Peters (eds), The Oxford Handbook of The History of 

International Law (OUP 2012) 318. Christian Tomuschat, Human Rights (3rd edn, 

OUP 2014) 1-2; Louis Sohn, ‘The New International Law: Protection of the Rights 

of Individuals Rather than States’ (1982) 32 The American University Law Review 

1, 1-9. 
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must therefore be at liberty to govern as they please within 

their respective domains.3 

This ‘hands-off’ approach to domestic affairs in other states meant that the 

international legal community was hardly able to intervene in the internal 

affairs of other states: “a state’s own citizens were almost completely at its 

mercy, and international law had little to say about mistreatment of 

persons by their own government”.4 Furthermore, problems of 

international (or regional) concern had only one possible route for 

resolution – state-centric approaches.5 Herein lies the one-dimensionality 

of international law qua International Law6 in its formative era: in “the 

insistence on the independent nation-State as the fundamental unit”.7 

This fundamental unit of international law was found to be insufficient 

during the twentieth century through two major wars. Under the state-

centric view of international law, “war was seen as an inevitable and 

permanent feature of the inter-state system”,8 yet this view was 

challenged by the atrocities of 1914-1918 and 1939-1945. War could no 

                                       

3 Stephen Neff, ‘A Short History of International Law’ in Malcolm Evans (ed), 

International Law (2nd edn, OUP 2006) 35. See also Antonio Cassese, ‘States’ in 

Fassbender and Peters (n2) 50-52, 65. 

4 Sohn (n2) 9. See also David Harris, Cases and Materials on International Law 

(7th edn, Sweet & Maxwell 2010) 535. 

5 Sohn (n2) 4, 9. Costas Douzinas, The End of Human Rights (Hart 2000) 118. 

6 That is, modern International Law as opposed to earlier forerunners of legal 

provisions beyond the domestic. These were in fact less rigid: Fassbender and 

Peters (n2) 5ff; Neff (n3, 4th edn, 2014) 4-8. 

7 Neff (n3) 39. 

8 Neff (n3) 40; cf Dominique Gaurier, ‘Cosmopolis and Utopia’ & Mary O’Connell, 

‘Peace and War’ both in Fassbender and Peters (n2) 250, 272. 
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longer be seen as a mere side-effect and sovereignty as ultimate after the 

horrors of claimed Aryan supremacy, lebensraum and holocausts.9 The 

attempts to rein in the excesses of states through the League of Nations10 

eventually proved abortive, but the developments in international law post-

WWII have prevailed. 

Three key responses arose to Hitler and his allies: the creation of the UN in 

1945; the Nuremberg Trials in 1945-46; and the adoption of the Universal 

Declaration of Human Rights (UDHR) by the UN in 1948.11 The latter two 

responses both recognised individuals per se as actors within international 

law.12 In so doing, they cemented the international community’s realisation 

that regulating only the interactions between states was insufficient to 

respond adequately to certain matters of international concern. Although 

international law had not ignored the relevance of individuals previously,13 

it was not until the 1940s that a genuine overhaul of the system took 

place.14 The following observation can be seen as the outstanding message 

from Nuremberg: 

                                       

9 Harris (n4) 535. 

10 In particular the Minorities Regime was an important development: Tomuschat 

(n2) 23-26; Janne Nijman, ‘Minorities and Majorities’ in Fassbender and Peters 

(n2) 111-18. 

11 UNGA Resolution A/RES/3/217/A(III). See Johannes Morsink, ‘World War Two 

and the Universal Declaration’ (1993) 15 HRQ 357; Sohn (n2) 9-12. 

12 Sohn (n2) 1; Thomas Buergenthal, ‘The Normative and Institutional Evolution of 

International Human Rights’ (1997) 19 HRQ 703, 703-707, 717-18. 

13 Consider the treatment of aliens, and workers’ rights through the ILO: Kolb (n2) 

332-36; Sohn (n2) 4-7. 

14 Harris (n4) 535. 
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Crimes against International Law are committed by men, 

not by abstract entities [ie states], and only by punishing 

individuals who commit such crimes can the provisions of 

International Law be enforced.15 

Individuals were not only held to account for international crimes through 

international criminal law, but they were also given ‘rights’ by international 

law. In particular, these rights are found in the so-called ‘International Bill 

of Rights’: the UDHR together with the International Covenant on 

Economic, Social and Cultural Rights (ICESCR)16 and the International 

Covenant on Civil and Political Rights (ICCPR).17 Through these 

developments in international criminal law and IHRL, the status of 

individuals as actors within the international legal system has been 

confirmed.18 

Through these developments, it is clear that individual human beings now 

have international legal personality. This contrasts with earlier 

International Law, which saw states as the only actors, even if individuals 

where sometimes of concern to the law. Simpson notes that pre-1945 one 

could think of the place of individual humans within the international legal 

system “in much the same way one might fit animals, or trees, or the 

                                       

15 Judgment of the International Military Tribunal for the Trial of German War 

Criminals 1946 (1947) 41 AJIL 172, 221. 

16 (1966) 993 UNTS 3. 

17 (1966) 999 UNTS 171. 

18 Buergenthal (n12). International humanitarian law (eg Fourth Geneva 

Convention relative to the Protection of Civilian Persons in Time of War (1949) 75 

UNTS 287) also contributed to this process. 
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environment, into thinking about the existence of domestic law aimed at 

protecting them”.19 This analogy is highly pertinent for this thesis, which 

will go on to explore if a similar adaptation of international law can take 

place to include nonhuman right-holders.  

The key point is that the creation of IHRL demonstrates the ability of 

international law to create new legal subjects. This shows that the idea of 

legal personality is flexible, and not fixed: “(legal) subjectivity, like 

humanity, is an elastic category that can be extended and contracted 

without great difficulty”.20 

1.3 THE DESIGN OF CONTEMPORARY HUMAN RIGHTS 

The emergence of IHRL can be characterised as a response to some of the 

inadequacies of a traditionally state-centric international law.21 However, 

the creation of individual right-holders within international law was neither 

sudden nor unexpected: the signals pointing towards the enshrinement of 

human rights within international law stretch back over centuries.22 

Furthermore, human rights have a long history of forerunners within 

national law (such as the Magna Carta (1215), the English Bill of Rights 

(1689), the US Declaration of Independence (1776), and the French 

Declaration on the Rights of Man and Citizen (1789)). The development of 

                                       

19 AWB Simpson, Human Rights and the End of Empire (OUP 2001) 93. 

20 Douzinas (n5) 234. 

21 In the spirit, if not the word, of Alan Dershowitz, Rights from Wrongs (Basic 

2004). 

22 Micheline Ishay, The History of Human Rights (University of California Press 

2008); Scott Davidson, Human Rights (Open University Press 1993). 
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‘human rights’ was neither spontaneous nor linear.23 Although currents of 

similarity run through this history, there are also important differences 

between IHRL and its antecedents. This section will consider two important 

distinctions that can be made: differences in the content of human rights 

and differences in the applicability of human rights pre- and post-1948. 

In this regard, Baxi distinguishes between ‘modern’ and ‘contemporary’ 

human rights,24 using the same point of division (ie 1948) as in this 

thesis.25 Baxi argues that contemporary human rights differ from their 

modern predecessors in four key ways.26 Firstly, whereas modern human 

rights were ‘exclusionary’ in their scope of right-holders, contemporary 

rights are ‘inclusionary’: they now belong to humans qua humans, rather 

than some ordained subset of humans. That is, “the modern paradigm of 

human rights … excluded ‘slaves’, ‘heathens’, ‘barbarians’, colonized 

people, indigenous populations, women, children, the impoverished, and 

the ‘insane’ … from those considered worthy of being bearers of human 

rights”.27 Contemporary human rights seek to include these ‘others’ within 

its domain:28 they are vested in all humans, rather than in some humans. 

                                       

23 Ishay (n22); Micheline Ishay (ed), The Human Rights Reader (2nd edn, 

Routledge 2007); Ed Bates, ‘History’ in Daniel Moeckli et al (eds), International 

Human Rights Law (2nd edn, OUP 2014); Tomuschat (n2) ch2; Davidson (n22) 

ch1; Simpson (n19) chs1-5; Neff (n3). 

24 Upendra Baxi, The Future of Human Rights (3rd edn, OUP 2008) 48-50. 

25 ibid 49. 

26 ibid 49ff. 

27 ibid 51. 

28 ibid 49. 
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Secondly, their use of language differs: in particular, contemporary rights 

are no longer limited to protecting matters of civil or political concern 

through being “exclusively at the service of the ends of governance”.29 In 

contrast, contemporary human rights are now “endlessly inclusive as far as 

norms and standards of human rights are concerned”.30 This means that 

IHRL can engage with a greater variety of content than modern human 

rights. As such, contemporary human rights are no longer only civil and 

political, but also economic, social, cultural, and in solidarity. 

Thirdly, the “processes of formulation of contemporary human rights are 

increasingly inclusive”.31 The development, authorship and ownership of 

human rights is no longer kept within a closed group, but is open to all. 

This results in a broader, livelier “carnivalistic”32 aspect to contemporary 

human rights whereby indigenous peoples and people with disabilities take 

part in defining their rights, as compared to their “ascetic”33 predecessors, 

whose authorship was “both statecentric and Eurocentric”.34 

Fourthly, contemporary human rights now “[take] human suffering 

seriously”35 (as with war, suffering was accepted as inevitable by modern 

human rights36). As will be seen, taking suffering seriously results in a 

                                       

29 ibid 54, emphasis removed. 

30 ibid 53. 

31 ibid 54, emphasis added. 

32 ibid. 

33 ibid. 

34 ibid, emphasis removed. 

35 ibid 57. 

36 ibid 57-58. 
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markedly different, and indeed enriched, content of contemporary human 

rights when compared to the narrower focus of modern human rights.  

Baxi’s division is useful in this section’s drawing out of some important 

features of the design of contemporary human rights (ie those found in 

IHRL). Assessment of the design of contemporary human rights is 

important as it will reveal how IHRL may be able to address environmental 

concerns, and how IHRL understands and constructs the ‘human rights 

subject’ (ie the subject in which human rights are vested). In particular, 

this section will consider what Baxi describes as the ‘two perplexities’ of 

human rights: “the nature of human nature [and] the question of who is to 

be counted as ‘human’”.37 These will be considered through an examination 

of the content and the breadth of application of IHRL. 

Before doing so however, it is important to make some preliminary 

remarks regarding the ‘human rights subject’. Like human rights 

themselves,38 the human rights subject bridges the two domains of law 

and morality, and how it is understood is ultimately dependent on the 

perspective taken.39 From one perspective, it is clear that the human rights 

subject is a legal subject, since IHRL creates legal rights. This legal subject 

is not the same as an actual human being however: it is a legal 

construction, a persona (ie mask) that a human must wear when engaging 

                                       

37 ibid 51. 

38 §Introduction; §4.2. 

39 And the question asked: §9.5. 
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with the law.40 A different, yet not mutually exclusive, perspective is that 

the human rights subject is not (only) a constructed legal persona, but the 

real-life human being. This is because human rights set out to protect the 

real-life human being: they are vested in humans qua humans and take 

actual human suffering and flourishing seriously.41  

Human rights are legal rights, but they also reach outside technical legal 

rules and principles because they deal with matters that are vital to real-

life human beings. The subject of IHRL thus faces both towards the 

abstract law and towards the fleshy organism: the interplay between these 

two will be seen throughout the following analysis. 

1.3.1 THE DEVELOPING CONTENT OF HUMAN RIGHTS 

Modern conceptions of human rights were typically justified by and 

focussed on the autonomy and freedom of the individual.42 Their genesis 

was in the liberation of the individual man from the tyrannical oppression 

of first the state of nature and subsequently the sovereign nation state.43 

Such rights, often referred to as ‘rights of man’, were attached to 

politicised beings and were concerned with the protection of a personal 

                                       

40 Anna Grear, ‘Law’s Entities: Complexity, Plasticity and Justice’ (2013) 4 

Jurisprudence 76, 82-83. 

41 infra. 

42 Thomas Hobbes, Leviathan (first published 1651, Infomotions 2001) 59; John 

Locke, Two Treatises of Government (first published 1689, Yale University Press 

2003) 136; Immanuel Kant, The Metaphysics of Morals (first published 1797, Mary 

Gregor tr, CUP 1991) 24ff; Patrick Hayden (ed), The Philosophy of Human Rights 

(Paragon 2001) 57-147; Robert Nozick, Anarchy, State, and Utopia (Blackwell 

1974); Jerome Shestack, ‘The Philosophic Foundations of Human Rights’ 20 HRQ 

201, 206-208, 215-17. 

43 See Conor Gearty, Can Human Rights Survive? (CUP 2006) 23, 73-74. 
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sphere of influence away from state interference.44 They issued a domain 

of ‘small-scale sovereignty’45 around the right-holder, in which he could 

govern as he saw fit.  

The content of these modern human rights was thus predominantly 

concerned with the political relationship between a (nominally male: ‘rights 

of man’) right-holder and his government: these rights were dominated by 

civil and political liberties.46 The consequent ‘asceticism’ of modern human 

rights, obsessed with the issue of governance, limited what they could 

protect. However, it has become clear that there is more to being a human 

than political demands,47 and contemporary human rights consequently 

protect a broader array of interests.48 The Second World War in particular 

functioned as a trigger for the international community to re-evaluate 

human suffering and how it must be prevented through human rights with 

“the post-Holocaust and post-Hiroshima/Nagasaki angst register[ing] a 

normative horror at human violation”.49  

Humans’ (potential for) suffering extends beyond the political and into 

other aspects of lived human lives: this became unavoidably evident 

during the Second World War.50 There has since been an enrichment in the 

                                       

44 Bates (n23) 18-20. 

45 HLA Hart, ‘Legal Rights’ in Essays on Bentham (OUP 1982) 183. 

46 Ishay (n22) 3; Douzinas (n5) 89. 

47 Thanks in part to industrialism and socialism, see Ishay (n22) 135-45. 

48 infra. 

49 Baxi (n24) 56. 

50 Morsink (n11). 
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content of human rights, which has broadened their scope. Contemporary 

human rights now contain “an agenda of action to improve the lives of the 

peoples of the world, the kind of things we might come up with if we were 

designing Nirvana from scratch”.51 This enrichment of the content of 

contemporary human rights takes human suffering and human flourishing 

seriously. It is worth noting that human flourishing52 is as important to 

human rights as human suffering is. Human rights do not only prevent the 

bad, they also promote the good: 

Human flourishing has been brought by linguistic usage and 

the actions of activist civil society well within the rubric of 

the term human rights. This part of our subject speaks to 

our right to thrive, not only as individuals but also through 

those associations and connections – with family, 

community, culture, national identity and so on – by which 

our humanity is further enriched.53 

1.3.1(A) ECONOMIC, SOCIAL AND CULTURAL RIGHTS 

A clear example of the development in the content of human rights is the 

inclusion of economic, social and cultural rights (ESCR) in both the UDHR 

                                       

51 Gearty (n43) 7, 26. 

52 See Gearty (n43) 140; John Kleinig and Nicholas Evans, ‘Human Flourishing, 

Human Dignity, and Human Rights’ (2013) 32 Law and Philosophy 539. Note that 

the notion of ‘flourishing’ also crops up within environmental philosophy, see (eg) 

the first of eight basic principles of Deep Ecology: “The well-being and flourishing 

of human and nonhuman Life on Earth have value in themselves”, Bill Devall and 

George Sessions, Deep Ecology(Gibbs Smith 1985) 70. 

53 Gearty (n43) 6. 
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and the ICESCR.54 Unlike modern human rights, which were primarily 

(though not exclusively) concerned with civil and political matters,55 IHRL 

contains rights such as freedom from hunger56 or the right to found a 

family.57 This demonstrates a clear development in the content of human 

rights. Contemporary human rights do not understand and construct 

human rights in a narrow political or legal sense,58 but rather seek to 

reflect the real lives that humans lead: ones where we eat (and so can 

suffer from hunger) and form lasting bonds with others (and so found 

families). They thus endorse the view that human flourishing is not a one-

dimensional political affair.59 This broader understanding of how humans 

flourish has not just developed, but enriched, both the content of IHRL and 

its understanding of the human rights subject. 

ESCR are indeed essential for humans to flourish.60 For example, “the right 

to education is crucial for a person’s self-fulfilment and the development of 

society as a whole”61 as “lack of access to educational opportunities 

typically limits (both absolutely and comparatively) people’s abilities to 

participate fully and effectively in the political and economic life of their 

                                       

54 Douzinas (n5) 115. 

55 Whereas “civil and political rights are usually traced to the pronouncements of 

the American and French Revolutions; the concept of economic and social rights, 

in comparison, is generally assumed to have originated in the Russian Revolution 

of 1917”: Sohn (n2) 32-33, see also the 1917 Constitution of Mexico.  

56 ICESCR Article 11(2). 

57 UDHR Article 16(1). 

58 Baxi (n24)152. 

59 Gearty (n43) 49, 67, 102, 140-57. 

60 See Sohn (n2) 32-37. 

61 Fons Coomans, ‘Education and work’ in Moeckli (n23) 239. 
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country”.62 Self-fulfilment and participation in society are part of what it 

means to flourish as a human.63 Note also the inclusion of rights such as 

the human right to the highest attainable standard of physical and mental 

health.64 This right is also of undeniable importance to human flourishing, 

and its recognition within IHRL is a clear indicator of the enriching content 

of human rights: IHRL does not see human suffering and human 

flourishing solely through the lens of governance, but also acknowledges 

the biological, physical and social needs of humans. 

Through the full and proper inclusion of vulnerable communities and the 

challenges they face, IHRL can reach beyond technical legal arrangements 

regarding the legal person, and reach out to prevent the suffering and 

promote the flourishing of human beings.65 The incorporation of ESCR 

demonstrates the developing content of human rights and the parallel 

enrichment in their understanding of the human rights subject as a real 

human being as well as a legal persona. That is, since “[i]t is clear on 

various accounts, including its own, that the UDHR attempts to respond to 

                                       

62 James Nickel, ‘Human Rights’ in Edward Zalta (ed), The Stanford Encyclopaedia 

of Philosophy (Winter 2014 edn). See also Douglas Hodgson, The Human Right to 

Education (Ashgate 1998). 

63 Gerard Quinn with Anna Arstein-Kerslake, ‘Restoring the ‘human’ in ‘human 

rights’’ in Conor Gearty and Costas Douzinas (eds), The Cambridge Companion to 

Human Rights Law (CUP 2012) 50. 

64 Article 12(1) ICESCR. 

65 Note that this full and proper recognition requires interpretive recognition above 

and beyond what can be achieved in formal treaty text, see §1.3.2(c). 
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the need to protect the human being understood qua human being”,66 the 

actual ways in which the UDHR (etc) seek to protect the human being are 

demonstrative of how IHRL understands the human rights subject.  

This growing content of IHRL has been painted by some as human rights 

‘inflation’ (and hence devaluation).67 However, such a reaction cannot hold 

up for every ‘new’ human right.68 This is because the growing content of 

human rights correctly acknowledges that the vital interests of human 

beings are not simply political: evidently humans do not only suffer and 

flourish in a political sense, as has become clear by evolving understanding 

of human suffering and flourishing. There is consequently a need for 

human rights to develop and enrich in order to better correlate with the 

real-life subject of human rights. 

The value of ESCR is now widely enough understood such that the 

historical tension between ‘civil and political’ and ‘economic, social and 

cultural’ rights69 is largely out-dated: “a comprehensive human rights 

approach has evolved, encompassing the broad and interlinked scale of 

civil, political, economic, social, and cultural rights”.70 ESCR are now 

                                       

66 Anna Grear, ‘‘Framing the project’ of international human rights law’ in Conor 

Gearty and Costas Douzinas (eds), The Cambridge Companion to Human Rights 

Law (CUP 2012) 26. 

67 Philip Alston, ‘Conjuring up New Human Rights: A Proposal for Quality Control’ 

(1984) 78 AJIL 607; James Griffin, On Human Rights (OUP 2008) 173. 

68 Although Kundera and Baxi are right that every human desire cannot become a 

human right: Baxi (n24) 125. 

69 See Karel Vasak, ‘Human Rights: A Thirty-Year Struggle’ (1977) 30 UNESCO 

Courier 11. 

70 Theo van Boven, ‘Categories of Rights’ in Moeckli (n23) 145. See also Carl 

Wellman, ‘Solidarity, the Individual and Human Rights’ (2000) 22 HRQ 639; 
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properly considered a core part of the “indivisible, interdependent and 

interrelated”71 set of contemporary human rights.  

The inclusion of ESCR within IHRL thus demonstrates not only that the 

content of human rights can develop, but also the direction in which such 

developments are heading. This direction is towards protecting a wider and 

more enriched set of human interests that acknowledge the real-life lived 

experience of human beings. Overemphasis of civil and political concerns 

results in a subject of human rights that “is not just ‘thin’ but ethereal, 

while real people are always ‘fat’, full of weaknesses, inadequacies and 

uncertainties”.72 The enriching of human rights has meant realising that 

these weaknesses, inadequacies and uncertainties are part of being 

human. In turn, the understanding of the human rights subject – though 

unavoidably a legal subject – has ‘fattened’ up.  

Thus according to IHRL, ‘the nature of human nature’,73 or ‘what it means 

to be human’,74 does not simply amount to participatory political structures 

and equal treatment before the law (vital as these are). This is because 

human beings are not simply political entities or legal persons.75 Rather, 

                                                                                                               

Maarten den Heijer and Rick Lawson, ‘Extraterritorial Human Rights and the 

Concept of ‘Jurisdiction’’ in Malcom Langford et al (eds), Global Justice, State 

Duties (CUP 2013) 182; Ben Saul et al, The International Covenant on Economic, 

Social and Cultural Rights (OUP 2014) 1-11. 

71 World Conference on Human Rights, ‘Vienna Declaration and Programme of 

Action’ A/CONF.157/23 (25 June 1993) Article 5; Saul (n70) 1. 

72 Douzinas (n5) 238. 

73 supra n37. See also Gearty (n43) 19. 

74 Mary Ann Glendon, World Made New (Random House 2002) 39. 

75 Douzinas (n5) 187. 
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they live in the real, tangible, fleshy world. The existence of ESCR in IHRL 

thus demonstrates a move towards recognition of this living reality of the 

human rights subject. Contemporary human rights understand the human 

rights subject as an embodied subject whose (potential for) suffering can 

be eminently physical. This stands in contrast to the incorporeal ‘small-

scale sovereign’ of the ‘rights of man’. This is a key difference between the 

design of modern and contemporary human rights. 

This is not to say that IHRL now fully and perfectly captures, protects and 

provides an ideal life for all humans. Rather it is simply to point out that 

the content of IHRL is different from that of modern human rights; and 

that this difference signposts an enriched understanding of the human 

rights subject – from a primarily political being to one that lives and 

breathes. This increasing embodiment of the human rights subject and 

parallel enrichment in the content of IHRL opens the door for 

environmental conditions to be protected through IHRL, given the 

axiomatic physical dependence that humans have on their environment.76 

Connected to this enrichment in the content of human rights is a 

developing understanding of who exactly it is that has human rights. 

1.3.2 THE DEVELOPING APPLICABILITY OF HUMAN RIGHTS 

The second key difference between modern and contemporary human 

rights is in their breadth of application: the range of persons bestowed with 

human rights. Contemporary human rights are inclusive. Indeed, Baxi 

writes “inclusivity is the hallmark of contemporary human rights, stamped 

                                       

76 See §2.3.2; §3.2.1. 
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with the exponential expansion of the very notion of ‘human’”.77 

Contemporary human rights seek to include ‘others’ (such as ‘barbarians’ 

and the ‘insane’78) within their remit, whereas modern human rights 

excluded these ‘others’. A useful vantage point from which to view this 

developing applicability of human rights is provided by the concept of 

citizenship. 

1.3.2(A) CITIZENSHIP WITHIN IHRL 

A common thread running through both modern and contemporary human 

rights is that they dictate how states must and must not treat their 

citizens. This is done through giving individuals legal rights held against 

the state.79 However, there is an important difference between modern and 

contemporary human rights in this regard. Whereas the forerunners to 

IHRL limited their scope to some subset of people (eg noblemen in the 

Magna Carta or “adult propertied male citizens”80 in modern human rights), 

the UDHR seeks to bestow rights on all humans,81 not just some subset of 

them.82 This means that under contemporary human rights “every human 

                                       

77 Baxi (n24) 152. 

78 supra n27. 

79 Edward Rubin, ‘Rethinking Human Rights’ (2003) 9 International Legal Theory 5, 

6-7; ICCPR Article 2(1). 
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81 See (eg) UDHR Article 1. 

82 Douzinas (n5) 85. 
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being is now to be counted as human”,83 and that “human rights are rights 

held by individuals simply because they are part of the human species”.84  

Despite IHRL’s ambition to bestow rights on all humans, it has been argued 

that IHRL still excludes certain people from its ambit. In particular, the 

continuing importance of states within international law is said to reveal an 

important limitation. This limitation is found in the plight of migrants, 

exiles and stateless persons,85 whom Baxi argues “stand condemned to 

conditions of ‘absolute’, ‘fundamental’ rightlessness”86 because human 

rights are “meaningful only within the zones of sovereignty”.87 That is, 

without citizenship and the accompanying machinery of the state, human 

rights remain meaningless.88 The role of the state and of citizenship within 

IHRL thus merits attention. 

The effectiveness of IHRL is clearly reliant on states, since they are “the 

principal duty-bearers of human rights obligations”,89 and it is through the 

machineries of states (their governance and administrative structures etc) 

that the rights of individuals are normally secured. Arguably then, the right 

to a nationality (UDHR Article 15) is of considerable importance since a 

                                       

83 Baxi (n24) 53. See also Gearty (n43) 22. 

84 Ishay (n22) 3. 
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