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ABSTRACT 

It is well known that in the early stages of legal development in Commonwealth jurisdictions, 

when these countries were still colonies of the British Empire, there was uniformity in their 

laws as the English common law was received by these countries and applied by their 

judiciaries with little or no modifications. As time passed, with the shift towards independence 

in these former British colonies, some Commonwealth countries have diverged from the 

English common law by providing for judicial solutions that are perceived to best fit their 

individual circumstances, values and needs. In other words, there has been a break up of 

Commonwealth common law. 

Whilst there has been much academic discussion on this phenomenon in relation to for 

example, tort and contract, hardly any has been written on private international law. 

Accordingly, it is the purpose of this thesis to address the paucity of academic writing on this 

subject matter by undertaking a comparative study of two areas of private international law, 

namely the doctrine of forum non conveniens and tort choice of law in Australia, Canada and 

Singapore, with the relevant English common law positions as the key reference point. 

Specifically, this thesis began by establishing the existence as well as the nature and extent 

of the break up of forum non conveniens and tort choice of law in our selected 

Commonwealth jurisdictions. It is then argued that one reason for this phenomenon is that 

there are differences in the judicial treatment of policies, concepts and other wider 

considerations relevant to these areas of private international law in these countries. 

Subsequently, the issue of how these jurisdictions should respond to this phenomenon was 

examined and we concluded that the prospects for the harmonisation of jurisdictional and tort 

choice of law rules at the global, regional and Commonwealth level has been largely 

unpromising. Accordingly, it is argued that the way forward is for our selected Commonwealth 

jurisdictions to develop their own rules on these areas of private international law with their 

own social, economic and political circumstances in mind. 
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CHAPTER 1: INTRODUCTION 

1. OBJECTIVE OF THE THESIS: ANALYSING THE BREAK UP OF COMMONWEALTH 

PRIVATE INTERNATIONAL LAW 

The Commonwealth is an "association of independent states", made up of former dominions 

of the British Empire. These jurisdictions share the "same legal culture, the common lawn2 as 

exported from England during the "process of colonial expansion"3 in the early days of the 

British Empire. The English common law can therefore be said to have "laid the foundation 

stones"4 for the legal regimes in these countries. 

Initially, the "notion that the common law might branch in different directions in different 

jurisdictions within the [British] Empire was anathema"5 in Commonwealth jurisdictions. The 

English common law was applied by Commonwealth judiciaries with little or no modifications, 

as judicial attempts to form independent views on legal issues based on the individual 

jurisdiction's unique "circumstances, needs and values"6 were hardly ever made. These 

Commonwealth judgments were thus seen as mere "elaborations on English solutions"7 or 

"exercise[s] in conformity"8 with the English common law position. Accordingly, at that point in 

time, it is "rationally arguable that there [was] only one common law"9 in Commonwealth 

jurisdictions since case law in these countries was largely derived from English judicial 

precedents. 

One key explanation for this situation was the presence of the Privy Council as the "final court 

of appeal for the commonwealth"10 which meant that its decisions were binding on the local 

Dale, The Modern Commonwealth, Commonwealth Law Series (London: Butterworths) (1983), at 33. 
2Orucu, Critical Comparative Law: Considering Paradoxes for Legal Systems in Transition Vol. 4.1 Electronic Journal of 
Comparative Law (June 2000), at 5.2. 
3 ibid. 
4 ibid. 
'Clarke, The Privy Council, Politics and Precedent in the Asia-Pacific Region (1990) 39 International and Comparative Law 
Quarterly 741, at 741-742. 
6 Mason, Australian Contract Law (1988) 1 Journal of Contract Law I. 
7 ibid. 
e Cooke, Divergences - England, Australia and New Zealand (1983) New Zealand Law Review 297, at 298. 
9 ibid, at 297. 
10 Martin, Diverging Common Law-Invercargill goes to the Privy Council (1997) 60 Modern Law Review 94, at 95. 
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courts as a matter of stare decisis. Sitting at the apex of this "legal hierarchy, "" it was well 

placed to "enhance legal uniformity within the Commonwealth outside the United Kingdom 
. 
n12 

Furthermore, as the Privy Council was hesitant to decide contrary to English authorities "even 

when local factors might dictate a different approach, "13 Commonwealth courts, which took 

appeals to the Privy Council considered "themselves bound to follow judgments of the House 

of Lords on matters governed by the common law. "14 One must also note that underlying 

these legal explanations may be a prevailing psychological view that British laws were 

superior to those of other lands due to the dominance of Britain in the world then. There was 

thus "harmonisation of law on a Commonwealth... scale"15 at this point in time. 

After the end of the Second World War, there was a shift towards "self government and 

independence in most of the former British colonies"16 and this eventually led to the 

"dissolution of the British Empire into today's Commonwealth. "17 One inevitable consequence 

of this occurrence was the abolition of the right of appeal to the Privy Council in an increasing 

number of Commonwealth jurisdictions. Free from the control of the Privy Council, the highest 

courts in these Commonwealth countries started to develop their own common law regimes 

"along divergent lines"18 from the English common law. Put another way, the break up of 

Commonwealth common law had begun. 

It is now clear that the previous Commonwealth subservience to English ready-made 

solutions has been shaken off as prominent members of the judiciaries in a number of 

Commonwealth countries have stated judicially and extra judicially that it is time to seize 

control over their own legal destiny as they have a responsibility to "aim at [judicial] solutions 

best fitting the particular national way of life and ethos. "19 In other words, there is now 

" Hiller, The Law-Creative Role of Appellate Courts in the Commonwealth (1978) 27 International and Comparative Law 
Quarterly 85, at 107. 
'Z ibid. 

13 Martin, supra, n. 10, at 95. 
1' Beckman, Divergent Development of the Common Law in Jurisdictions which Retain Appeals to the Privy Council (1987) 29 
Malaya Law Review 254, at 255. 
's Hiller, supra, n. 11, at 86. 
16 Beckman, supra, n. 14, at 255. 

Clarke, supra, n. 5, at 742. 
18 Beckman, supra, n. 14, at 255. See also, Orucu, The United Kingdom as an Importer and Exporter of Legal Models in the 
Context of Reciprocal Influences and Evolving Legal Systems, in UK Law for the Millennium Comparative Law Series, No. 19 
(1998), 206 - 243, at 217-224. 
19 See for example, Cooke, supra, n. 8, at 297. See also, Mason, supra, n. 6, Tolofson v Jensen, [ 1994] SCR 1022, Pfeffer v 
Rogerson (2000) 203 CLR 503. 
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awareness on the part of these Commonwealth courts that their social, economic and political 

circumstances as well as the cultural values and "community expectations"20 shared by their 

people may require that they depart from certain areas of the English common law. 

Even the Privy Council itself has abandoned its role as the "unifier of commonwealth law"21 

with its acknowledgement that there is room for "divergent views in different commonwealth 

jurisdictions"22 as they may adhere to different "policy considerations"23 based on the local 

court's "perception"24 of the individual country's conditions. It has also declared that 

"uniformity in certain areas of the [common] law"25 is not "compelling"26 and that the "ability of 

the common law to adapt itself to the differing circumstances of the countries in which it has 

taken root is not a weakness, but one of its great strengths. 27 

In short, Commonwealth common law can no longer be said to be a "uniform whole. "28 

Although "English law is still exporting ideas and principles to... members of the common law 

ily, *29 it is important to note that in these modern times, Commonwealth judiciaries now 

"enjoy the luxurious advantage of freedom to ransack the case-lawn30 in England so as to 

cherry-pick the particular rules and approaches that they desire. 

While the break up of Commonwealth common law has been documented particularly in 

relation to tort and contract law, 31 research on this phenomenon in relation to Commonwealth 

private international law has been lacking. The key objective of this thesis is thus to address 

the paucity of academic writing on this subject matter by undertaking a comparative study of 

two areas of private international law, namely the doctrine of forum non conveniens and tort 

choice of law in Australia, Canada and Singapore, with the relevant English common law 

positions as the key reference point. 

20 Martin, supra, n. 10, at 98. 
21 Orucu, supra, n. 2, at 5.2. 
u Invercargill City Council v Hamlin [1996] 2 WLR 367, at 378. 
23 ibid. 
24 ibid. 
u Clarke, supra, n. 5, at 298. 
26 ibid. 
27 Invercargill, supra, n. 22, at 376. 
28 Cooke, supra, n. 8, at 298. 
2' Orucu, supra, n. 18, at 220. 
30 Cooke, supra, n. 8, at 297. 
31 See for example, Mason, supra, n. 6, Finn, Commerce, the Common Law and Morality (1989) 17 Melbourne University Law 
Review 87, Cooke, supra, n. 8, Martin, supra, n. 10. 
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2. SCOPE OF THE THESIS 

Ideally, an analysis of the break up of Commonwealth private international law should involve 

a comprehensive comparison of private international law regimes in every Commonwealth 

jurisdiction. However, bearing in mind the restrictions placed upon a thesis such as this, one 

would have to confine the study to a number of specific topics in private international law as 

well as to a few selected Commonwealth jurisdictions. 

2.1 SELECTED AREAS OF PRIVATE INTERNATIONAL LAW 

2.1.1 Forum non convenJens 

In Commonwealth countries, a court can take jurisdiction over a dispute so long as the 

defendants are served with a claim form in accordance with the relevant legal rules on this 

matter. 32 That, however, is not the end of the process as that court has the discretion to 

decline jurisdiction by granting a stay of proceedings. One situation where such power can be 

exercised is where the doctrine of forum non conveniens is satisfied; i. e. where the 

"appropriate forum for trial is abroad or that the local forum is inappropriate. "33 

There are a number of reasons why forum non conveniens has been selected for our 

discussion of the break up of Commonwealth private international law. 

1. First, the "topic of declining jurisdiction in private international law is one of enormous 

practical importance. "34 One consequence of the rapid globalisation of trade and 

commerce and thus the world economy is the rise In the frequency of cross-border 

disputes. Such litigation is said to have become "to some extent a commodity which 

prospective claimants shop for amongst the potentially available national legal 

32 For more details on these rules, see for example, Chapter 12, North, Fawcett, Cheshire and North 's Private International Law 
(London: Butterworths) (13'" ed., 1999). 
" Fawcett, General Report, in Fawcett (ed), Declining Jurisdiction in Private International Law (Oxford: Clarendon Press) 
(1995), 1-70, at 2. 
'a ibid. 
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systems"35 thus bringing about a situation where the "scope for conflict between the 

courts of different countries is much increased 
.. 

36 One of the key techniques adopted 

by Commonwealth judiciaries to address this is the discretion to decline jurisdiction in 

accordance with the doctrine of forum non conveniens. If there were significant 

diversity in relation to this doctrine in Commonwealth jurisdictions, its effectiveness in 

resolving the above issues would have to be questioned. 

2. Secondly, there is clearly diversity in relation to this doctrine in Commonwealth 

jurisdictions. The most famous divergence of them all is of course the High Court of 

Australia's decision to reject the English common law'clearly more appropriate forum' 

test37 for a 'clearly inappropriate forum' test. 38 However, that is not the only 

Commonwealth departure from the English common law position on this matter. Even 

though most Commonwealth jurisdictions have adopted the English common law 

'clearly more appropriate forum' test, as this is a broad and discretionary approach, 

divergences have been generated by the decisions of Commonwealth judges on 

specific aspects of that test. 

3. Thirdly, another reason why the doctrine of forum non conveniens is chosen for this 

study is that it is an area of Commonwealth private international law where the 

common law is still applicable. In particular, the English common law doctrine of 

forum non conveniens has not been completely removed by the drive towards the 

harmonisation of private international law in Europe. This is because the European 

Council Regulation (EC) No. 44/2001 on Jurisdiction and the Recognition and 

Enforcement of Judgments in Civil and Commercial Matters is generally not 

applicable to defendants who are not domiciled in a Member State. 39 In these 

circumstances, it is up to the English common law rules to determine jurisdiction. 

33 International Law Association London Conference (2000), Committee on International Civil and Commercial Litigation, Third 
Interim Report: Declining and Referring Jurisdiction in International Litigation, http: //www. ila- 

c r&Wf/Civil%20&%20Commercial%2OLitieation/CommLitiiontion pdf#se-, ireh-%22Third%20Interim%20Report%3A°'o20 
eclining%20and%20Refeninn%201urisdiction%20in%201ntemational%20Litigation%22, at [1]. 
36 ibid. 
37 Spiliada Maritime Corporation v Cansulex Ltd [ 1987] AC 460. 
38 Voth v Manildra Flour Mill Pry (1990) 171 CLR 538. 
39 Article 4, Brussels l Regulation. 
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Similarly, in Australia, Canada and Singapore, forum non conveniens is still 

predominantly a common law doctrine. 40 

2.1.2 Tort choice of law 

In relation to an action in tort with a number of foreign elements, one of the private 

international law issues arising is: what is the law applicable to that dispute? This question is 

answered by examining a jurisdiction's tort choice of law rules. In general, Commonwealth 

courts look at the lex for!, the lex loci delicti or a mixture of the two laws to determine the 

applicable law. 

On the reasons why tort choice of law has been chosen as a case study for this thesis: 

1. Like the position for forum non conveniens, this topic is considered by some to be of 

some practical significance. Specifically, tort choice of law is seen as essential to the 

facilitation of litigant mobility across jurisdictions. By providing for tort choice of law 

regimes that encourage the free movement of persons, wealth and skills, it has been 

argued that "suitable conditions of interstate and international commerce"41 would be 

promoted. 

2. Tort choice of law is again one area of private international law where the common 

law is still relevant. For England, even though the British Parliament has legislated on 

tort choice of law by providing for the Private International (Miscellaneous Provisions) 

Act 1995, the English common law rules on tort choice of law are still preserved for 

certain torts, most notably, the tort of defamation. 2 In addition, English tort choice of 

law has not been replaced by a European convention or regulation as is the case for 

40 In British Columbia, Yukon and Saskatchewan, the common law doctrine offorum non conveniens has been replaced by 

section 11 of the Court Jurisdiction and Proceedings Transfer Act. According to the Uniform Law Conference of Canada, the 
purpose of this section is to codify the Canadian common law doctrine of forum non conveniens as provided for in Amchem 
Products Inc. v. British Columbia (Workers' Compensation Board) [1993] 1 SCR 897. 
41 See for example, Yntema, Objectives ofPrivate International Law (1957) 35 Canadian Bar Review 721, at 741. 
42 Section 13, Act. 
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contract choice of Iaw. 43 It is perhaps a matter of time before the proposed European 

Council Regulation on Non-contractual Obligations is settled and adopted by the 

European Parliament" but even so, not all torts will fall within its scope. 45 Torts that 

are not covered by the Regulation will have to be addressed under the 1995 Act or 

the English common law tort choice of law regime. As is the case in relation to the 

doctrine of forum non conveniens, tort choice of law in Australia, Canada and 

Singapore is still governed by the common law. 

3. Most importantly, Commonwealth tort choice of law is an excellent example of the 

break up of Commonwealth private international law as its development has been in 

"a state of continual revolution x46 Tort choice of law has been described as raising 

"one of the most vexed questions in the conflict of laws"47 and as such, it is 

unsurprising that different Commonwealth judiciaries have formulated different 

answers to it throughout the history of its development. 

2.2 SELECTED COMMONWEALTH JURISDICTIONS 

In this thesis, we will examine the break up of Commonwealth private international law in 

Australia, Canada and Singapore with the English common law positions on forum non 

conveniens and tort choice of law as the key reference points. It is of course necessary for an 

analysis of this phenomenon that we use the English common law as the primary basis of 

comparison as it is the source of the private international law rules in these jurisdictions. 

However, our choice of Australia, Canada and Singapore for this study requires some 

explanation. 

43 European Council Convention on the Law Applicable to Contractual Obligations (Rome 1980). 
µ For the latest documents on the proposed Rome II Regulation, see for example, Report on the Proposal for a Regulation of the 
European Parliament and of the Council on the Law Applicable to Non-contractual Obligations A06-211/2005, (26 June 2005) 
and the Amended Proposal for a European Parliament and Council Regulation on the Law Applicable to Non-Contractual 
Obligations COM(2006) 83 final, (21 February 2006). 
`s See Article 1(2), Amended Proposal for a European Parliament and Council Regulation on the Law Applicable to Non- 
Contractual Obligations COM(2006) 83 final, (21 February 2006). 
46 Briggs, The Conflict of Laws (Oxford: Oxford University Press) (2002), at 174. 
47 Boys v Chaplin [ 1968] 2 QB I (CA) per Lord Denning. 
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2.2.1 Reasons for selecting Australia, Canada and Singapore as the Commonwealth 

jurisdictions for this thesis 

Why have we selected Australia, Canada and Singapore for this thesis? Australian and 

Canadian decisions have been cited by academics in their discussion of the break up of 

Commonwealth common law. 48 They have observed that there is a "growing awareness"49 in 

these jurisdictions to "match the common law to [their own] circumstances, needs and 

values"50 which has resulted in a "growing divergence of [their] common law from that of 

England. "51 Accordingly, it will be interesting to see whether these comments are equally 

applicable to Australia and Canada's private international law regimes. 

In general, the High Court of Australia has effected a considerable number of divergences 

from the English common law rules on forum non conveniens and tort choice of law. Canada, 

however, provides a mixed picture. On the one hand, there is a clear Canadian departure 

from the English common law tort choice of law regime. On the other hand, the Supreme 

Court of Canada has endorsed the English common law'clearly more appropriate' forum test. 

As for Singapore, her judiciaries have adopted the English common law approaches on forum 

non conveniens and tort choice of law. In all, these three Commonwealth countries provide a 

good balance of jurisdictions which have contributed, to varying extents, to the break up of 

Commonwealth private international law. 

2.2.2 Canada and Australia: federations 

It is important to note that Australia and Canada are federations whereas this is obviously not 

the case for Singapore and England. As such, one question that must be posed here is: is the 

use of these Commonwealth jurisdictions appropriate for a comparative study such as this 

when they are so different in terms of their political structure? 

48 See for example, Cooke, supra, n. 8, Mason, supra, n. 6, Orucu, supra, n. 2. 
49 Finn, supra, n. 31, at 89. 
50 ibid. 
51 ibid, at 90. 
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In particular, for the purposes of private international law, "a country is any territorial unit 

having its own separate system of law, whether or not it constitutes an independent state 

politically. "SZ Thus, in the conflicts context, each of the states or provinces in Australia and 

Canada is treated as a separate jurisdiction. Traditionally, common law private international 

law regimes in Australia and Canada did not distinguish between disputes on an intra-national 

or international basis; the same private international law rules were applicable regardless of 

whether the dispute involved for example Ontario and British Columbia or Ontario and 

Singapore. However, in recent years, the view that federations are ultimately "one country 

and one nationn53 began to emerge in the Australian and Canadian courts and a number of 

English common law rules on private international law were criticised for their inability to 

tackle issues arising from disputes within a federation. A division between international and 

intra-national cases was thus introduced to certain areas of private international law in these 

jurisdictions. 

Some may say that a comparative study such as ours should be confined to the analysis of 

federal or non-federal Commonwealth countries due to the introduction of this distinction 

between international and intra-national disputes. It is obviously not possible to do the former 

as England is not a federation and for our analysis of the break up of Commonwealth private 

international law, it is essential that we include a comparison with the English common law. 

However, if we restricted our discussion to non-federal Commonwealth jurisdictions, we would 

be removing from our analysis an enormous source of Commonwealth diversity in relation to 

private international law since the Australian and Canadian judiciaries are clearly limiting the 

influence of English judicial precedents on their decisions on private international law. 

Furthermore, it is the view of this author that differences in the political status of these 

countries do not necessarily render our comparative study impossible or ineffectual for the 

following reasons: 

52 Clarkson, Hill, Jaffey on the Conflict of Laws (London: Butterworths LexisNexis) (2" ed., 2002), at 4. 
s' Breavington v Godleman (1988) 169 CLR 1, at 78. 
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1. First, the utilisation of such political reasoning in the Australian and Canadian 

decisions on private international law is a relatively recent trend. Accordingly, the 

comparison of private international law rules in the days before the emergence of this 

consideration in the courts of these countries will not be affected by the fact that 

Australia and Canada are federations. 

2. Secondly, a direct comparison between our selected Commonwealth jurisdictions can 

still be made with regards to disputes which occur on an international basis. A dispute 

involving an Australian or Canadian state and a foreign jurisdiction such as France 

would involve the same broad considerations as a cross-border dispute involving 

England and Singapore. 

3. Thirdly, even though England has strong legal and historical ties to Scotland, Wales 

and Northern Ireland, the English common law does not provide for any special rules 

for intra-UK disputes. For example, it has been said that an English court will treat a 

"tort committed in Scotland or Ireland in precisely the same way as it would one 

committed in China or Peru. 54 For Australia and Canada, there has been a transition 

from the English common law view, that such political considerations play no part in 

the formulation of the relevant private international law rules, to one where such 

matters necessitate a division between international and intra-national disputes for 

the purposes of their private international law regimes. As such, this is a good 

example of the break up of Commonwealth private international law. Furthermore, it 

is an excellent illustration of how Commonwealth jurisdictions have utilised their own 

individual circumstances (in this case, their political context) to break away from the 

relevant English common law position on private international law. 

In all, we do not see the political nature of these Commonwealth jurisdictions, Australia and 

Canada as presenting significant methodological difficulties to our comparative study. 

54 Briggs, supra, n. 46, at 178. 
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As a final note, we will not be examining the private international law rules in the Canadian 

province of Quebec as it is a civil law jurisdiction, unlike the rest of the Canadian provinces 

which have inherited the English common law. 

3. STRUCTURE AND METHODOLOGY OF THE THESIS 

To examine the break up of Commonwealth private international law in a structured and 

analytical manner, this thesis will be divided subsequently into three parts with three broad 

questions corresponding to each of these sections. They are as follows: 

Part I: What is the nature and extent of the break up of Commonwealth private international 

law in our selected jurisdictions? 

Part ll: What are the explanations from the case law for the break up of Commonwealth 

private international law in our selected jurisdictions? 

Part III: How should our selected Commonwealth jurisdictions react to the break up of 

Commonwealth private international law? 

We will now elaborate on each of these questions in the following subsections. 

3.1 PART I: WHAT IS THE NATURE AND EXTENT OF THE BREAK UP OF 

COMMONWEALTH PRIVATE INTERNATIONAL LAW IN OUR SELECTED 

JURISDICTIONS? 

Specifically, Chapters 2 and 3 of our thesis will address the break up of Commonwealth 

private international law in relation to the doctrines of forum non conveniens and the tort 

choice of law regimes in Australia, Canada and Singapore with reference to the English 

common law positions on these areas of private international law. By looking at the relevant 

case law in these jurisdictions, we will ask whether there has, in fact, been a break up of 
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these areas of Commonwealth private international law. We will also analyse the nature and 

extent of this break up. One important point to note here is that, for the purposes of our 

discussion, this phenomenon will be deemed to have occurred so long as there is a departure 

in our selected Commonwealth jurisdictions from the relevant English common law position 

on tort choice of law and forum non conveniens. 

To undertake a comprehensive analysis of this phenomenon, the language of 'divergences' 

and 'convergences' will be employed in this thesis. The word 'divergence' is particularly apt 

for our research as it connotes a movement apart in different directions from a common point 

as well as the degree by which things deviate or spread apart. In other words, we can 

examine the extent to which a Commonwealth jurisdiction has departed from the English 

common law position on tort choice of law and forum non conveniens, the common point for 

our analysis. As for the word 'convergence, ' it is for situations subsequent to the divergence 

where there has been a shift back towards the English common law. In addition, for 

Commonwealth countries which have not diverged from the relevant English common law 

approaches on our selected areas of private international law, we can describe them as 

having maintained their uniformity with the English common law. 

With the use of this terminology, we will be able to plot out the movements of the relevant law 

in these countries in reaction to the English common law as time goes by. All this will allow us 

to analyse in a critical manner, the nature and extent of the break up in relation to our 

selected areas of Commonwealth private international law. Our findings on this aspect of our 

analysis will be summarised in Chapter 4. 

3.2 PART II: WHAT ARE THE EXPLANATIONS FROM THE CASE LAW FOR THE BREAK 

UP OF COMMONWEALTH PRIVATE INTERNATIONAL LAW IN OUR SELECTED 

JURISDICTIONS? 

The explanations as to why some judiciaries of our selected Commonwealth jurisdictions 

have decided to formulate certain rules with regards to their doctrines of forum non 
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conveniens and tort choice of law in divergence from the English common law will be 

examined in Chapters 5 and 6 of this study. If there has been a shift back towards the 

relevant English common law positions on these matters, the reasons for such convergence 

would be tackled as well. Similarly, we will also look at why certain Commonwealth 

jurisdictions have maintained their uniformity with the English common law position in relation 

to these areas of private international law. 

To answer this second question of our thesis, a critical analysis of the principles, policies, 

concepts and other wider considerations that have had an impact on the decisions of our 

selected Commonwealth courts on forum non conveniens and tort choice of law is required. 

Examples of such considerations include: discouraging forum shopping, ensuring uniformity 

of judicial outcome, the historical influence of English judicial precedents and the globalisation 

of litigation. 

In order to conduct a systematic and thorough study of the considerations relevant to our 

selected areas of private international law, each of these matters will be examined in their 

own designated sub-sections. Specifically, we will be looking at the judicial treatment of these 

considerations in each of our selected Commonwealth jurisdictions. For example, do the 

courts in these countries consider the protection of a litigant's right of access to local courts to 

be a significant factor in their decisions on forum non conveniens? Is there a divergence of 

opinion in our selected judiciaries as to the weight accorded to the policy of ensuring 

uniformity of judicial outcomes for their tort choice of law regimes? What is the compromise 

reached between the policies of certainty and flexibility in relation to the forum non 

conveniens and tort choice of law approaches in our selected jurisdictions? 

To assist us in our analysis, these explanations will be grouped as follows: 

a) Policy explanations 

b) Structural explanations 
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c) Historical and comparative explanations 

d) Contextual explanations. 

A brief description of these categories will now be provided. 

a) Policy explanations 

In this section, we will examine "jurisprudential policyi55 explanations, i. e. considerations that 

influence the courts in determining "what qualities are most desirable"-56 for their private 

international law rules. Examples of such policies in relation to private international law 

include: discouraging forum shopping, protecting the litigant's right of access to the courts, 

justice, certainty, flexibility and ensuring uniformity of judicial decisions. As the treatment of 

these policy considerations are affected by a particular Commonwealth judiciary's "beliefs on 

jurisprudential desiderata"57 and may thus differ across Commonwealth jurisdictions, in 

particular from that of the English courts, this is a possible explanation for the divergences 

from the English common law doctrine of forum non conveniens and tort choice of law in our 

selected countries. 

b) Structural explanations 

This category is an acknowledgement that private international law in a jurisdiction does not 

exist in isolation. It can interact with domestic substantive law. For example, a country's 

domestic law on tort may influence the formulation of its tort choice of law regime. It can also 

interact with public international law as concepts traditionally employed in public international 

law may be imported into private international law. One example is the concept of comity. In 

addition, private international law consists of three components, namely jurisdiction, choice of 

law and the recognition and enforcement of foreign judgments. Since these three topics are 

ss Fawcett, Policy Considerations in Tort Choice of Law (1984) 47 Modem Law Review 650. 
36 ibid. 
57 ibid. 
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intertwined with one another, in that together they form the system that litigants will normally 

go through for the resolution of their cross-border disputes, the nature of the legal rules in one 

of these areas of private international law may have an impact on that of another. As the 

judicial treatment of these considerations can differ from Commonwealth jurisdiction to 

jurisdiction, this is a possible explanation for some of the divergences in our comparative 

study. 

c) Historical and comparative explanations 

In this category, we will be looking at the historical influence of English judicial precedents on 

our selected Commonwealth countries. To elaborate, one possible explanation for the refusal 

of Commonwealth courts to depart from the English common law in relation to our selected 

areas of private international law is that they are of the view that there should be uniformity in 

their laws with that under the English common law. 

We will also examine the impact of comparative law on the doctrines of forum non conveniens 

and tort choice of law in our selected jurisdictions. If a number of common law judiciaries 

have provided for divergences from the English common law on these areas of private 

international law, this may be an explanation for the decision of our selected judiciaries to do 

so likewise. 

d) Contextual explanations 

In our above discussion of the break up of Commonwealth common law, we have observed 

from the academic writing on this phenomenon, that one reason for its occurrence is that 

Commonwealth judiciaries have taken a greater interest in their own individual circumstances 

in the formulation of their common law rules. This category is thus to examine such 

explanations in relation to our study of the break up of Commonwealth private international 

law. In particular, we will see whether the judiciaries in Australia, Canada and Singapore have 

reacted to their social, economic and political contexts in the relevant decisions on forum non 
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conveniens and tort choice of law. Specifically, we will look at whether social and economic 

circumstances such as the globalisation of litigation and the increase in the mobility of 

persons, wealth and skills have been taken into account by these Commonwealth courts. We 

will also examine whether political considerations, such as the fact that Australia and Canada 

are federations, have been utilised by the courts in these countries to justify any divergences 

from the English common law in relation to our selected areas of private international law. 

Aside from examining the considerations relevant to our selected areas of private 

international law on an individual basis, we will also be looking at the interaction that goes on 

between them in each of our selected jurisdictions in a separate section. For example, some 

of our selected Commonwealth courts may regard the litigant's right of access to their judicial 

system as an important factor and may thus accord less weight to the policies of discouraging 

forum shopping and equal justice between litigants in relation to their forum non conveniens 

approaches. The social, economic and political context of a jurisdiction may be the reason 

why some of our chosen Commonwealth courts have adhered to certain policies and 

concepts while others have not. Arguably, if there were differences in the nature of this 

interaction between considerations in our selected jurisdictions, this might be an explanation 

for the break up of our selected areas of Commonwealth private international law. 

It is important to note that throughout this whole inquiry, our focus is on the explanations that 

can be drawn out from the relevant cases. Obviously, the reasons explicitly provided for by 

the judges in relation to the formulation of their doctrines of forum non convenlens and tort 

choice of law regimes will be utilised in this comparative study. In addition, we will be breaking 

down the judgments themselves to tease out other possible explanations implicit from them to 

conduct our analysis. Accordingly, it should be clear that we are engaging in a doctrinal 

analysis of the break up of Commonwealth private international law in that this study is limited 

to the relevant cases on forum non conveniens and tort choice of law. In other words, we are 

not looking at wider sociological explanations such as the differences in the mindsets and 

backgrounds of the judges in our selected jurisdictions or the general social, economic and 

political climate of these jurisdictions aside from those that have been invoked by the judges 
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in the cases themselves. This limitation is imposed on this study because Commonwealth 

private international law has an abundance of case law. To conduct a proper and 

comprehensive analysis of the reasons in the cases for the break up of Commonwealth 

private international law in relation to forum non conveniens and tort choice of law is, itself, a 

major undertaking and space constraints do not allow for a wider examination. It is hoped that 

others can build upon the explanations established in this thesis to provide for a complete 

answer to the question of why there has been a break up of Commonwealth private 

international law. 

V 
Concluding remarks on our discussion of the explanations from the relevant case law for the 

break up of our selected areas of Commonwealth private international law will be provided in 

Chapter 7 of this thesis. 

3.3 PART III: HOW SHOULD OUR SELECTED JURISDICTIONS REACT TO THE BREAK 

UP OF COMMONWEALTH PRIVATE INTERNATIONAL LAW? 

Finally, in Chapter 8, we will address the question: if there was a break up of Commonwealth 

private international law in relation to forum non conveniens and tort choice of law, how 

should Australia, Canada and Singapore react to this phenomenon? Should they allow it to 

persist; that their courts "should develop [conflict of law] rules which vary according to their 

context? n58 Or should they participate in the harmonisation of these areas of private 

international law? 

To answer these questions, we will undertake a critical analysis of the advantages and 

disadvantages associated with diversity in Commonwealth private international law as well as 

the advantages and disadvantages arising from the harmonisation of private international law, 

with specific reference to our selected Commonwealth jurisdictions and areas of private 

international law. We will also attempt to paint a realistic picture of the obstacles that may 

"' Briggs, supra, n. 46, at 178. 
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hamper the success of the harmonisation of forum non conveniens and tort choice of law 

rules on a global, regional and Commonwealth scale. 
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PART I: WHAT IS THE NATURE AND EXTENT OF THE BREAK UP OF 
COMMONWEALTH PRIVATE INTERNATIONAL LAW IN OUR SELECTED 
JURISDICTIONS? 
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CHAPTER 2: THE BREAK UP OF COMMONWEALTH PRIVATE INTERNATIONAL 

LAW IN RELATION TO THE DOCTRINE OF FORUM NON CONVENIENS 

1. INTRODUCTION 

As was mentioned in Chapter 1, the purpose of this chapter is to work out whether there has 

been a break up of Commonwealth private international law in relation to the doctrine of forum 

non conveniens in our selected jurisdictions and that, if this phenomenon has occurred, what 

is the nature and extent of this break up. 

A cursory glance at the forum non conveniens tests in Australia, Canada, England and 

Singapore would reveal that there has indeed been a break up of this particular area of 

Commonwealth private international law, as the Australian courts have provided for an 

approach that inquires as to the inappropriateness of the local forum, whereas the English 

common law 'clearly more appropriate forum' test has been endorsed by the Canadian and 

Singaporean courts. On closer scrutiny, it is interesting to note that divergences from the 

English common law doctrine of forum non conveniens have also occurred in Canada and 

Singapore albeit not in relation to the 'clearly more appropriate forum' test itself. Instead, 

these departures are with regards to the application of that approach, such as the structural 

framework used by the courts to work out where the more appropriate forum is. It is thus 

arguable that the extent to which the doctrine of forum non conveniens in one of our selected 

jurisdictions has diverged from that of the English common law may not necessarily be the 

same as that of another. 

To analyse the break up of Commonwealth private international law in relation to the doctrine 

of forum non conveniens in a critical and structured manner, the following framework will be 

utilised. We will first examine the divergences from and convergences with the English 

common law doctrine of forum non conveniens in our selected Commonwealth jurisdictions 

having regard to the following analytical points of comparison: 
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a) Structure of the tests (set out in 2.2 of this chapter); 

b) Formulation of the tests (set out in 2.3 of this chapter); 

c) Situations to which the tests are applicable (set out in 2.4 of this chapter); 

d) Factors taken into account under the tests (set out in 2.5 of this chapter); 

e) Weight attached to particular factors under the tests (set out in 2.6 of this chapter); 

f) Difficulty in satisfying the tests (set out in 2.7 of this chapter); 

g) Forum non conveniens in a federation (set out in 2.8 of this chapter). 

Subsequently, these findings will be utilised to determine the nature and extent of the break 

up of this particular area of Commonwealth private international law in relation to our selected 

jurisdictions. 

It should be noted that our analysis in this chapter is on the general aspects of the doctrine of 

forum non convenfens. While there are divergences that can be identified in relation to the 

application of the doctrine to specific circumstances such as where there are parallel or 

related proceedings abroad or where the dispute in question involves a non-exclusive 

jurisdiction clause, it is simply not possible to explore these situations within the space 

constraints of this thesis. 
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2. EXAMINING THE VARIOUS DIVERGENCES AND CONVERGENCES IN RELATION TO 

THE DOCTRINE OF FORUM NON CONVENIENS 

2.1 THE OVERALL PICTURE 

Before we begin our comparative study, it is important that we first provide for a general 

historical account of the doctrine of forum non conveniens in our selected jurisdictions so as 

to set the scene for our subsequent discussion. 

Although the doctrine of forum non conveniens is well entrenched in Scottish, and American 

law, 2 its adoption under the English common law was a relatively modern development. 

Before 1974, a stay of proceedings was seldom granted in England due to the application of 

the principles provided for by Scott LJ in St Pierre v South American Stores Ltd3 that: 

"[i]n order to justify a stay, two conditions must be satisfied... a) the 

defendant must satisfy the court that the continuance of the action would 

work an injustice because it would be oppressive or vexatious to him or 

would be an abuse of the process of the court in some other way; and (b) 

the stay must not cause an injustice to the plaintiff. "4 

With the emphasis of this test on oppression and vexation, it is clear that forum non 

conveniens was not part of the English common law then. Similarly, this was the position in 

Australia, 5 Canada6 and Singapore. 7 In other words, these jurisdictions were in conformity 

with the English common law at this point in time. 

After 1974, in a number of English cases8 culminating in the landmark case of Spiliada 

Maritime Corporation v Cansulex Ltd, 9 there was a gradual shift in the English common law 

1 See for example, Longworth v Hope (1865) 3M 1049. 
2 See for example, Gulf Oil Corp v Gilbert 330 US 501 (1946). 
3 [1936] 1 KB 382. 
4 ibid, at 398. 
s See for example, Maritime Insurance Co Ltd v Geelong Harbour Trust Commrs (1908) 6 CLR 194. 

See for example, Empire Universal Films Ltd v Rank [1948] OR 235. 
7 See for example, Sea Breeze Navigation Co SA v The Hsing An [1972 - 1974] 1 SLR 532. 
8 The Atlantic Star [ 1974] AC 436, MacShannon v Rockware Glass Ltd [1978] AC 795, The Abidin Daver [ 1984] AC 398. 
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towards the adoption of the doctrine of forum non conveniens. These cases inevitably "set off 

a chain reaction"10 in our selected jurisdictions as their initial uniformity with the St Pierre 

approach became divergences from the Spillada test. This was because the lower courts of 

these jurisdictions were still bound by their superior courts' adoption of the St Pierre 

approach. Despite this legal barrier, lower courts in these jurisdictions were quick to indicate 

their support of the doctrine of forum non conveniens in this context. " The scene was thus 

set for the penultimate courts in these countries to address the question of whether there 

should be an endorsement of the English common law doctrine of forum non conveniens. 

In particular, the Supreme Court of Canada72 and the Singapore Court of Appeal13 responded 

by adopting the English common law doctrine of forum non conveniens which inquires as to 

whether there is a clearly more appropriate forum elsewhere in comparison to the local forum. 

Having said that, it is important to note that not all aspects of the English common law 

doctrine were adopted by these courts as there are still differences in the manner in which the 

Spiliada test is applied in Canada and Singapore. On the other hand, in Oceanic Sun Line 

Special Shipping Co Inc V Fay14 and Voth v Manildra Flour Mill Pty, 15 the High Court of 

Australia provided for a departure from the Spiliada test as well as the St Pierre approach by 

adopting a "clearly inappropriate forum"16 test. 

In light of the above overview of the doctrine of forum non conveniens in our selected 

jurisdictions, it should be clear that the break up of this area of Commonwealth private 

international law has taken place primarily in reaction to the introduction of that doctrine in the 

English case of Spiliada. Accordingly, the following discussion of our analytical points of 

comparison will be undertaken with specific reference to this situation. 

9 [1987] AC 460. 
10 North, Fawcett, Cheshire and North's Private International Law (London: Butterworths) (13ih ed., 1999), at 335. 
'For Australia, see for example, Ranger Uranium Mines Pty Lid v BTR Trading (Qld) Pty Ltd (1985) 34 NTR 1, In the 

Marriage of Takach (1980) 47 FLR 441, The Courageous Coloctronis [1979] WAR 19. For Canada, see for example, Skagway 
Terminal Co v The Daphne (1987) 42 DLR (4'") 200, United Products Ltd v Royal Bank of Canada [1988] 5 WWR 181, 
Paterson v Hamilton (1991)115 AR 73. For Singapore, see for example The Vishva Apurva [1992] 2 SLR 175. 
12 Amchem Products Inc v Workers Compensation Board [ 199311 SCR 897. 
13 Brinkerhoff Maritime Drilling Corporation v PTAirfast Services Indonesia [1992] 2 SLR 776. 
'4 (1988) 165 CLR 197. 
's (1990)17l CLR 538. 
16 ibid, at 556. 
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2.2 STRUCTURE OF THE TESTS 

Even though the doctrine of forum non conveniens is at its roots a discretionary approach in 

that it is up to the judiciary to determine whether there is another more appropriate forum 

elsewhere to resolve the dispute in question or whether the local forum itself is inappropriate, 

a systematic framework can be imposed upon it so as to structure that discretion. However, 

as will be seen below, not all our selected jurisdictions have opted for that approach. 

English common law and Singapore 

As was laid down by the House of Lords in Spiliada, the basic principle behind the English 

common law doctrine of forum non conveniens is that a stay will be granted "where the court 

is satisfied that there is some other available forum, having competent jurisdiction, which is 

the appropriate forum for the trial of the action, i. e. in which the case may be tried more 

suitably for the interests of all the parties and the ends of justice. "" It is however important to 

note that the above principle is not the specific formulation of forum non conveniens that is 

applied by the English courts. Instead, Lord Goff has held in Spiliada that the test is a two- 

stage process. 

1. First, the defendant must show that "there is another available forum which is clearly 

or distinctly more appropriate than the English forum. "18 To ascertain the existence of 

such a forum, the courts will examine the various factors which connect the dispute 

with England and other jurisdictions. These include "factors affecting convenience or 

expense"19 and other factors such as the choice of law for the dispute in question or 

the residence of the parties. 

2. Secondly, once this requirement is satisfied, the court will normally grant a stay 

unless the claimant can establish that there are "circumstances by reason of which 

17 Spiliada, supra, n. 9, at 476. 
18 ibid, at 477. 
"ibid. at478. 
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justice requires that a stay should nevertheless not be granted . 
-20 For this inquiry, the 

court will take into account "all the circumstances of the case. n21 

On this particular point of comparison, the Singapore Court of Appeal has endorsed the two- 

stage structure of the Spiliada test. 22 

Canada and Australia 

In Amchem Products Inc v British Columbia (Worker's Compensation Board), 23 the Supreme 

Court of Canada adopted the basic approach in Spillada: to ascertain the "existence of some 

other forum more convenient and appropriate for the pursuit of the action and for securing the 

ends of justice. n24 However, this endorsement was not extended to the structure of the 

Spiliada test itself. In particular, Sopinka J held that there is: 

"no reason in principle why the loss of juridical advantage should be 

treated as a separate and distinct condition rather than being weighed with 

the other factors which are considered in identifying the appropriate 

forum. "25 

There is therefore no need for the "existence of two conditions. "26 This led Sopinka J to 

provide for a one-stage test which places the onus on the defendant to show that there is a 

"more appropriate jurisdiction based on the relevant factors. "27 Under this approach, both 

connecting factors as well as juridical advantages available to the parties will be examined 

together in determining whether a stay of proceedings should be granted. 

20 ibid. 
21 ibid. 
22 Brinkerhoff Maritime Drilling Corp v PTAirfast Services Indonesia supra, n. 13, Eng Liat Kiang v Eng Bak Hern [ 1995] 3 
SLR 97, Oriental Insurance Co Ltd v Bhavani Stores Pte Ltd [1998] SLR 253, PT Hutan Domas Raya v Yue Ku Enterprises 
(Holdings) Ltd [2001 ] SLR 49. 
23 (199311 SCR 897. 
24 ibid, at [36]. 
u ibid, at [37]. 
26 ibid. 
27 ibid, at [38]. 
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One preliminary point to make here is that Sopinka J may have misinterpreted the second 

stage of the Spiliada test. In particular, the loss of juridical advantage is not treated as a 

separate and distinct condition under the English common law. Instead, the focus of the 

second limb of the Spiliada test is on the justice of the situation: whether justice requires that 

a stay should not be granted. Admittedly, legitimate juridical advantages to the claimant may 

be relevant to the application of this test but that would only be so in situations where 

substantial justice is not done in the alternative forum. 

As was mentioned above, the High Court of Australia has opted for a divergence from the 

basic principles underlying the English common law doctrine of forum non conveniens by 

emphasising the appropriateness of the local forum. In relation to the structure of their test, 

the High Court has held that it is a one-stage process in that the onus is on the defendant to 

show that the Australian court is clearly inappropriate for the resolution of the dispute and that 

"connecting factors"28 as well as the "legitimate personal or juridical advantage[s]n29 available 

to the parties are relevant factors in the application of this test. 

We now go on to examine the precise nature of the Canadian and Australian divergences 

from the two-stage Spiliada structure by examining the similarities and differences between 

the two frameworks. 

1. Under the English common law scheme, there is a clear divide between factors 

examined at the first and second stage of the process. Under the first limb of the 

SpUlada test, the courts will look at connecting factors as opposed to the second 

stage of the test where the courts will consider all the circumstances of the case. As 

Lord Goff has commented in the case of De Dampierre v De Dampierre, 3° there are 

"factors which cannot evenly be weighed "31 as "one class of factors"32 may be 

relevant as "connecting the dispute with a particular forumn33 whereas "another class 

2 Voth, supra, n 15, at 565. 
29 ibid. 
30 [ 1988] AC 92. 
;1 ibid, at 109. 
32 ibid. 

33 ibid. 
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of factorsn34 may point to injustice arising in the alternative forum. He thus saw it as 

necessary that the doctrine of forum non conveniens be structured so "as to 

differentiate between these two classes of factors, and to decide how each should be 

approached in relation to the other. "35 Accordingly, one difference between the 

Spiliada structure and the Amchem and Voth frameworks is that there is no such 

division of factors for the latter. Under these two flexible one-stage approaches, all 

relevant factors to the dispute will be balanced against one another. 

2. On the one hand, under the English common law structure, there is a shift of onus 

from the defendant to the plaintiff once the former has established that the alternative 

forum is clearly more appropriate than the English courts. The role of the claimant 

and the defendant with regards to the test is thus clearly delineated in that the 

defendant has to rely on connecting factors to establish a clearly more appropriate 

forum whereas the claimant has to depend on considerations of justice to persuade 

the courts not to grant the stay. On the other hand, there is no such clarification of the 

litigants' role in establishing forum non conveniens under the Australian and 

Canadian structures. 

3. Although connecting factors often constitute the most important consideration in the 

court's discretion to stay proceedings in both Australia and Canada, the structure of 

their one stage test does not inform us as to whether and when other considerations 

will be decisive. In contrast, the two-stage Spiliada test is explicit about this point. 

Even though there might be a preponderance of connecting factors pointing towards 

an alternative forum, if there were exceptional circumstances where justice would not 

be served, a stay would be refused. 

It is therefore clear from the above that there is a difference in views between the English 

common law and the Australian/Canadian position as to how the flexibility inherent in a 

doctrine of forum non conveniens should be structured. The Canadian courts prefer a flexible 

34 ibid. 
33 ibid. 

27 



framework for their doctrine of forum non conveniens where they simply ask the question: is 

there a more appropriate forum elsewhere? The relevant question for the Australian approach 

is of course: whether the Australian forum is clearly inappropriate? In contrast, one can 

observe that the Spiliada framework provides for a more methodical approach with different 

factors relevant at different stages of the inquiry and the role of the parties in persuading the 

courts to grant or refuse a stay of proceedings clearly defined under each stage of the test. 

2.3 FORMULATION OF THE TESTS 

In granting a stay of proceedings, there are many ways to determine whether the local forum 

or another alternative forum is appropriate for the resolution of the dispute in question. One 

could inquire as to whether there is a clearly more appropriate forum elsewhere in 

comparison to the local forum or one could limit the test to whether the local forum itself is 

clearly inappropriate. These approaches could also be combined in that both would have to 

be established for the courts to decline jurisdiction. 36 

Generally, a stay of proceedings would be granted by the judiciaries in England, Canada and 

Singapore if there were a clearly more appropriate forum elsewhere. In contrast, the High 

Court of Australia has held that the Australian test is whether the local court is clearly 

inappropriate for the determination of the dispute. 

To ascertain the nature of the Australian divergence on this point of comparison, it is 

necessary that we first determine what the differences between the two approaches are. 

1. First, in order to obtain a stay under the 'clearly more appropriate forum' test, the 

defendant must show that there is an alternative forum elsewhere which is competent 

to hear the plaintiffs suit since the emphasis of this approach is on the 

appropriateness of that foreign forum. As the Voth test focuses only on the 

appropriateness of the Australian forum, members of the High Court of Australia have 

36 Article 22, Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial Matters. (October 
1999). 
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admitted that "circumstances could well exist in which the local court was a clearly 

inappropriate one notwithstanding that there was no other tribunal which was 

competent to entertain the particular proceedings. "37 

That being said, there have been cases where Australian lower courts have held that 

the defendant must "identify some appropriate foreign tribunal to whose jurisdiction 

the defendant is amenable and which would entertain the particular proceedings at 

the suit of the plaintiff"38 even though this would go against the statements of the High 

Court in Voth. According to these decisions, if this condition were not satisfied, there 

would be no need to ask whether the Australian forum in question were clearly 

inappropriate 39 

2. Secondly, under the Voth approach, a stay might be refused even if "an available 

foreign tribunal were the natural or more appropriate forum. "4° So long as the local 

court is not clearly inappropriate, it does not matter that there is a clearly more 

appropriate forum elsewhere, the Australian courts will not grant a stay of 

proceedings. 41 The High Court of Australia has commented that this situation is 

probably rare especially since the "considerations relating to the suitability of the 

alternative forum are relevant to the examination of the appropriateness or 

inappropriateness of the selected forum "42 In other words, the more appropriate the 

foreign forum is, the more likely the local forum will be inappropriate. 43 Conversely, 

the inappropriateness of the local forum is not the focus of the Spiliada inquiry and it 

is thus insufficient to convince the English courts to decline jurisdiction. There must 

be another clearly more appropriate forum elsewhere. 

" Voth, supra, n. 15, at 558. 
38 Schmidt V Won [ 1998] 3 VR 435. 
39 See also, Conagra International Fertiliser GY Lief Investment Pry Ltd (1997) 141 FLR 1245. 
40 Voth, supra, n. 15, at 558. 
41 See for example, WFM Motors Pty Ltd v Maydwel (Unreported, New South Wales Supreme Court of New South Wales 
Equity Division, 23 April 1992) where the finding that the Hong Kong courts would be a "highly suitable forum for the 
disposition of the disputes between these parties" was not enough to amount to a conclusion that the New South Wales court was 
clearly inappropriate. 
uVoth, supra, n. 15, at 558. 
43 See for example, Amery v Coopers & Lybrand Actuarial Services Pry Ltd (Unreported, Supreme Court of Victoria, 19 
February 1999) where "there are so many factors connecting this litigation with Singapore by comparison with those connecting 
the litigation with Victoria that Victoria is clearly an inappropriate forum. " 
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3. Thirdly and most importantly, the principles behind the Australian approach are that of 

oppression and vexation; concepts which have been abandoned by the English, 

Singaporean and Canadian courts in the formulation of their forum non conveniens 

principles. To elaborate, the Voth test is effectively an endorsement of the judgment 

of Deane J in the earlier High Court of Australia case of Oceanic Sun where he held 

that a stay would be granted if the defendant could establish that the local Australian 

forum was so inappropriate for the resolution of the dispute in question that "their 

continuation would be oppressive and vexatious "4° It is important to note that this is 

not the old English common law St Pierre test. Instead, it is based on the approach in 

The Atlantic Star, 45 the English case that commenced the relaxation of the St Pierre 

approach with a liberal definition of oppression and vexation. In particular, Deane J 

held that "'oppressive' should, in this context, be understood as meaning seriously 

and unfairly burdensome, prejudicial or damaging while vexatious should be 

understood as meaning productive of serious and unjustified trouble and 

harassment. "46 

From the above analysis, it is clear that the High Court of Australia does acknowledge most of 

these differences between the 'clearly inappropriate forum' test and the 'clearly more 

appropriate forum' test but is careful to limit their impact by stating that: 

"[t]he 'clearly inappropriate forum' test is similar to and, for that reason, is 

likely to yield the same result as the 'more appropriate forum' test in the 

majority of cases. The difference between the two tests will be of critical 

significance only in those cases... probably rare. "a7 

In other words, even though they do concede that in terms of the formulation of the test itself, 

there is an Australian divergence from the English common law position, they are of the view 

that these differences are unlikely to occur. However, this conclusion does not appear to be 

M Oceanic Sun, supra, n. 14, at 248. 
45 [1974] AC 436. 
46 Oceanic Sun, supra, n. 14, at 247. 
47 Voth, supra, n. 15, at 558. 
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supported in subsequent Australian cases. As will be seen below, the nature of the Voth test 

especially its utilisation of the language of oppression and vexation has had a significant 

impact on the range of factors taken into consideration in the application of that test. 

2.4 SITUATIONS TO WHICH THE TESTS ARE APPLICABLE 

Running parallel to forum non conveniens is the doctrine of forum conveniens that a court 

would take jurisdiction over a particular dispute if "the local forum [were] the appropriate 

forum (or an appropriate forum) for trial or that the forum abroad [were] inappropriate. . 48 From 

this definition, one can observe that the former is a "negative doctrine concerned with 

declining jurisdiction"49 whereas the latter is "positive"50 as it has to do with the assumption of 

jurisdiction. Despite these differences, the nature of the two doctrines is similar in that both 

examine the suitability of forums with reference to connecting factors, juridical advantages 

and considerations of justice. In addition, it should also be noted that even after jurisdiction 

has been assumed by the courts under forum conveniens, it is still possible for them to 

decline it under their forum non conveniens tests. However, this will seldom arise as a matter 

of practicality. 

Traditionally, the doctrine of forum non conveniens is applicable where jurisdiction is taken as 

of right: where a claim form can be served on a defendant present within the local forum or 

where a defendant has submitted to the jurisdiction of the local court. In contrast, the doctrine 

of forum conveniens is used to determine whether service of a claim form out of jurisdiction 

can be made. This distinction is still preserved in Englands' and Singapore. 2 However, in 

relation to Australia and Canada, it has been eroded as the courts in these jurisdictions have 

extended the use of their doctrine of forum non conveniens to a specific category of service 

ex juris cases. 

to Fawcett, General Report, in Fawcett (ed), Declining Jurisdiction in Private International Law (Oxford: Clarendon Press) 
(1995), 1-70, at 6. 
49 ibid. 
50 ibid. 
11 Rule 6.20, Civil Procedure Rules. (England). 
32 Order 11, Rules of Court. (Singapore). 
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To elaborate, there has been a shift in Australia and Canada towards the removal of judicial 

permission as a prerequisite to the service of process out of jurisdiction. This is in contrast to 

England and Singapore where no such occurrence has taken place. Take for instance, Part 

10 of the New South Wales Supreme Court Rules 1970. There is no need to obtain leave 

from the courts prior to the service of originating process on a defendant not present in 

Australia. Instead, it is up to the defendant pursuant to the requirement in Part 10, rule 6A(2) 

of the Supreme Court Rules (NSW) to apply for the setting aside of the service on the ground 

that "the service of the originating process is not authorised by these rules"53 or more 

importantly, for the purposes of our discussion that the New South Wales Court "is an 

inappropriate forum for the trial of the proceedings. "54 It is interesting to note that even though 

the Supreme Court Rules (NSW) provided for an 'inappropriate forum' test, a "less 

emphatic"55 expression in comparison to a 'clearly inappropriate forum, ' the High Court of 

Australia has pointed out in Renault v Zhang56 that the "same concepts and considerations 

necessarily inform the test of 'inappropriate forum' in par (b) of Pt 10, r6A(2) as inform the 

clearly inappropriate forum test adopted in Voth"5' and that "they inform it in the same way. "58 

A Canadian example is provided by Rule 17.06 of the Ontario Rules of Civil Procedure which 

allows for service ex juris without leave from the Ontario courts. Under this rule, it is up to the 

party who has been served with an originating process to apply for an order staying the 

proceedings. 59 In these circumstances, the doctrine of forum non conveniens is used to 

decline jurisdiction as jurisdiction has already been taken by the courts. 

Having said that, it is important to note that not all provinces, states and territories in Australia 

and Canada have dispensed with the requirement for prior leave in relation to service ex 

juris. 60 For this category of cases, the doctrine of forum conveniens is applicable. In other 

words, the creation of these two categories of service out of jurisdiction cases in Australia 

33 Part 10, Rule 6A(2Xa), Supreme Court Rules (NSW). 
54 Part 10, Rule 6A(2Xb), ibid. 
ss Renault v Zhang (2002) 187 ALR 1, at [24]. 
56 ibid. 
37 ibid, at [25]. 
se ibid. 
39 Rule 17.06(1), Rules of Civil Procedure. (Ontario). 
60 For Australia, leave is still required for service out of Western Australia and the Australian Capital Territory. For Canada, 
leave is still required for service out of Alberta and Newfoundland. 
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and Canada has resulted in an expansion of the situations to which forum non conveniens is 

relevant to in these two jurisdictions. Not only is forum non conveniens applicable to 

jurisdiction taken as of right in these countries, it has also been extended to the situation 

where service out of jurisdiction can be made without prior permission from the courts. This is 

of course in divergence from the position in England and Singapore. 

2.5 FACTORS TAKEN INTO ACCOUNT UNDER THE TESTS 

A number of factors are taken into consideration by our selected Commonwealth judiciaries in 

the application of their individual doctrine of forum non conveniens. In particular, they are: 

factors which connect the dispute to the countries in question, legitimate juridical advantages 

available to the parties in the relevant forums, considerations of justice and public interest 

factors. 

2.5.1 Connecting factors 

All the courts in our selected jurisdictions will consider in the application of their doctrine of 

forum non conveniens, connecting factors such as the residence of the parties, the location of 

the evidence and witnesses or the law applicable to the dispute in question. However, this 

does not mean that these factors are regarded in the same manner by these judiciaries. Most 

notably, there are differences between the Australian courts and the rest of our selected 

judiciaries as to how connecting factors are to be treated within their doctrine of forum non 

conveniens. 

In particular, as the Voth test inquires as to whether the Australian forum in question is clearly 

inappropriate, the High Court of Australia has held that the test "focuses on the advantages 

and disadvantages arising from a continuation of the proceedings in the selected forum rather 

than on the need to make a comparative judgment between the two forums. "s' What this 

means is that the Australian courts in examining the connecting factors relevant to the dispute 

61 Voth, supra, n. 15, at 558. 
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are compelled into "focusing upon the connections between the action and the Australian 

forum"62 instead of examining forum non conveniens "from a truly transnational perspective 

and comparing the entitlements of both the Australian and foreign forums to try the action. "63 

The latter is of course the position under the 'clearly more appropriate forum' test. Indeed, it 

was held by the majority Justices in Renault v Zhang that the application of the Voth test "was 

not a question of striking a balance between competing considerations. "64 Instead, "it was the 

task of the [defendants] to demonstrate that a trial in the [local forum] would be productive of 

injustice. "65 

It is important to note that the operative word here is 'focusing. ' The High Court is not stating 

that the inquiry with regards to connecting factors is limited to those with Australia. Obviously, 

an Australian court "cannot merely consider the strength of the factors connecting the 

proceedings to Australia"66 as these factors are but the converse of those which link the 

proceedings to another forum. In short, the Australian courts will examine the same range of 

connecting factors as the English, Canadian or Singapore judiciaries. The difference is that 

the Australian courts will pay much more attention to connecting factors that establish that the 

Australian forum is clearly inappropriate. 

2.5.2 Legitimate juridical advantages to the parties 

English common law and Singapore 

In relation to legitimate juridical advantages, Lord Goff has held that the mere fact that the 

plaintiff has such an advantage in proceedings in England cannot be decisive in relation to the 

second stage of the Spflfada test. Hence, an application for a stay of proceedings cannot be 

rejected based on the existence of this factor alone. This is because "an advantage to the 

plaintiff will ordinarily give rise to a comparable disadvantage to the defendant; and simply to 

62 Garnett, Stay of Proceedings in Australia: A 'Clearly Inappropriate' Test? (1999) 23 Melbourne University Law Review 30, at 
36. 
63 ibid. 
64 Renault, supra, n. 55, at [78]. 
65 ibid. 
66 Brereton, Forum Non Conveniens in Australia: A Case Note on Voth v Manildra Flour Mills (1991) 40 International and 
Comparative Law Quarterly 895, at 898. 
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give the plaintiff his advantage at the expense of the defendant. n67 Lord Goff also stated in the 

later case of Connelly v RTZ Corporation68 that the general principle with regards to such 

advantages is that if a more appropriate forum elsewhere had been located, the claimant 

would have to "take that forum as he finds it, even if it is in certain respects less 

advantageous to him than the English forum "69 He would have to "accept lower damages , 
"70 

a less generous system of discovery as compared to the English model, the unavailability of 

financial assistance abroad, a shorter limitation period or different systems of court procedure. 

Ultimately, the laws of other jurisdictions "may display many features which distinguish"71 

themselves from English law such that English lawyers may find them "less advantageous to 

the plaintiff"72 but that in itself is not "enough to refuse a stay. "73 

This is also the position for Singapore as in Oriental Insurance Co Ltd v Bhavani Stores Pte 

Ltd, 74 Yong Pung How CJ stated that after the first stage of the Spiliada test is satisfied, the 

"mere fact that the plaintiff has 
... a legitimate advantage for proceeding in Singapore is not 

decisive and the interests of all the parties and the ends of justice must be taken into 

consideration. "75 

Canada 

In Amchem, as was mentioned above, Sopinka J held that juridical advantages are not to be 

highlighted as a separate condition. Instead, they are to be examined with the other factors 

which are considered in identifying the appropriate forum. However, this does not mean that 

no significant weight can ever be attached to such factors. In particular, Sopinka J added that: 

"[t]he weight to be given to juridical advantages is very much a function of 

the parties' connection to the particular jurisdiction in question. If a party 

67 Spiliada, supra, n. 9, at 482. 
"[1998) AC 854. 
69 ibid, at 872. 
70 ibid. 
71 ibid. 
'2 ibid. 
73 ibid. 
74 (1998] SLR 253. 
75 ibid, at [11). 
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seeks out a jurisdiction simply to gain a juridical advantage rather than by 

reason of a real and substantial connection of the case to the jurisdiction, 

that is ordinarily condemned as forum shopping. On the other hand, a party 

whose case has a real and substantial connection with a forum has a 

legitimate claim to the advantages that that forum provides. "76 

Some Canadian provincial courts have interpreted the above statements in Amchem as 

providing that "any loss to the plaintiffs of a juridical advantage is just one of the many factors 

to be weighed"77 in the forum non conveniens inquiry and that "if more weight were given to 

the loss of the juridical advantage than to other factors, the forum [non] conveniens doctrine 

would become virtually useless since plaintiffs will ordinarily select that forum which offers 

them the most favourable advantage. "78 

Other Canadian lower courts have pointed out that Sopinka J did not require the Canadian 

courts to establish that the dispute has the most real and substantial connection to the 

jurisdiction in question. All that is required is that the case has a real and substantial 

connection with a forum. The latter position was eventually confirmed by the Supreme Court 

of Canada case of Holt Cargo Systems Inc v ABC Containerline N V79 On the facts of the 

case itself, even though the courts acknowledged that the "dispute is but weakly connected to 

Canada, n80 the fact that the claimant's in rem rights in Canada "could [not] subsist in one form 

or another under Belgian bankruptcy laws "81 was still regarded as a "distinct legal 

advantage"82 to the claimant in "having [his] claim determined by the Federal Court of 

Canada. "83 This was because the plaintiff could not be regarded as forum shopping for his 

claim arose "in the normal course of litigation"TM by the arrest of the Belgium ship in Canadian 

territorial waters and accordingly, his "claim had a 'real and substantial connection' with 

76 Amchem, supra, n. 23, at [37]. 
n Cortese (Next Friend of) v. Nowsco Well Service Ltd. (1999) 234 AR 142, at [21]. See also, Ioannides v. Calvalley Petroleum 
Inc 2006 CarswellOnt 4581, at [51]. 
7e Barclays Bank plc v Inc Inc (1999) 242 AR 18, at [58]. See also, Wawanesa Mutual Insurance Co v Lindblom (1999) 234 AR 
333, Hodnett v Taylor Manufacturing Industries Inc (2002) 22 CPC (5'h) 360, Marchand (Guardian ad litern o) v. Alberta Motor 
Assn Insurance Co. (1994) 71 WAC 178, Nissho Iwai Co v Shanghai Ocean Shipping Co(2000) 185 FTR 314. 
79 [2001] 3 SCR 907. 
80 ibid, at [93]. My italics. 
8' ibid, at [95]. 
82 ibid. at [17]. 
87 ibid. 
84 ibid. 
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Canadian maritime law. "85 In other words, if the courts did not regard the litigant as forum 

shopping, a real and substantial connection would be established. One must point out that the 

reasoning of the courts here appears to be circular as a person would normally be regarded 

as forum shopping if there were no real and substantial connection between the subject 

matter of the dispute and the jurisdiction itself. 

Generally, the `real and substantial connection' test has been satisfied in cases where 

claimants choose to litigate in the defendant's home jurisdiction as the courts have held that 

the defendant cannot contend that he is being forced to litigate in "a distant forum with which 

he or she has no connection. "86 In such circumstances, the claimant is "entitled to the juridical 

advantages that are associated with that forum"87 and this is so even if he is "foreign [and] 

has no special claim to the juridical advantages of [that forum]. "88 A real and substantial 

connection has also been found in cases where the plaintiff "pursues his claim in the forum 

where the defendants have assets. "89 

The real and substantial connection test relating to juridical advantages would also be 

satisfied if jurisdiction simpliciter were established. What is jurisdiction simpliciter? For the 

service of a claim form out of a Canadian province where leave from the court is not required, 

it has been held that jurisdiction simpliciter i. e. a real and substantial connection between the 

litigant/dispute and the Canadian forum in question must be established before jurisdiction 

can be taken by the Canadian courts. 90 In particular, some Canadian provincial courts have 

stated that once this test is satisfied, significant weight would be accorded to the fact that the 

claimant would be deprived of juridical advantages available to him in the Canadian forum in 

question if a stay of proceedings were granted. For example, in Elawar v Federation des 

Clubs de Motoneigistes du Quebec Inc, 91 Timms J of the Ontario Supreme Court opined that 

Sopinka J "confirms the existence of the 'real and substantial connection' test as fundamental 

as ibid. 
86 RPCInc v Fournell (2003) 33 CPC (5'")174, at [391. See also, Catch v Ramirez (2000) 48 OR (3d) 515, Chuang v Schafgen 
2001 WL446959. 
87 RPCInc, ibid, at [39]. 
Be Jan Poulsen & Co v Seaboard Shipping Co (1995) 10 BCLR (2d) 175, at [35]. 
89 See for example, Asaf Husain Jafferey v Sohai Hydrie 2004 SKQB 111, at [ 15]. 
9p See for example, Morguard Investments Ltd v De Savoye [1990) 3 SCR 1077, Hunt v. T& Nplc [ 1993) 4 SCR 289, Muscutt v 
Courcelles (2002) 60 OR (3d) 20. 
91 (2001) 57 OR (3d). 
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to jurisdiction and to the question of juridical advantages"92 and that "[w]ithout one, the other 

falls. 43 Accordingly, as jurisdiction simpliciter has not been established by the claimant, he 

considers that the "overall juridical advantage to the plaintiff to a suit in Ontario [is a] 

somewhat mixed factor. "94 Similarly, in Aimtronics Corp v Fattouche, 95 the British Columbian 

courts held that since jurisdiction simpliciter has been shown by the claimant; that there is a 

"real and substantial connection between the subject matter of both actions and British 

Columbia, "96 the plaintiff has a "legitimate claim to the advantages British Columbia 

provides. j, 97 

There is some support for this position in the Supreme Court of Canada case of Unifund 

Assurance Co v Insurance Corp of British Columbia98 where Bastarache J held that as the 

respondent had a real and substantial connection to Ontario thus satisfying the jurisdiction 

simpliciter requirements, it had "a legitimate claim to, and it is reasonable to expect that it will, 

take advantage of the inter-insurer indemnification scheme which Ontario provides. "99 It is 

important to note that Bastarache J was in dissent in Unifund in that the majority Justices 

were of the view that there was no real and substantial connection between the dispute and 

Ontario. Accordingly, they did not address the issue of whether jurisdiction should be declined 

under the Canadian doctrine of forum non conveniens. Bastarache J however thought that 

there was a real and substantial connection thus leading to his analysis of juridical 

advantages in relation to the declining of jurisdiction. 

In short, the Canadian treatment of juridical advantages would clearly be a departure from the 

English common law position as the latter would not attach any importance to the existence of 

juridical advantages even if the party's action had a real and substantial connection to the 

jurisdiction in question. Instead, the focus of the Spiliada test is on the possible injustices that 

flow from the deprivation of such advantages. 

92 ibid, at [371. 
93 ibid. 
94 ibid, at [40]. 
" (2002) 6 BCLR (0) 336. 
% ibid, at [44]. 
97 ibid. 
98 (2003) 227 DLR (0) 402. 
"ibid, at [138]. 
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Australia 

The point made above in relation to connecting factors in the Australian context is relevant 

here as well as the High Court of Australia has held that the decision to grant a stay on Voth 

principles does not "turn upon an assessment of the comparative procedural or other claims 

of the foreign forum "'0° Instead, the focus is on the legitimate juridical advantages available 

to the claimant in Australia. However, when it came down to the actual application of the test 

to the facts of Voth itself, it is interesting to note that the procedural rules in Missouri and New 

South Wales were compared. For example, the High Court of Australia stated that "there is 

evidence that the rules as to the awarding of damages by way of interest are less 

advantageous to a plaintiff in Missouri than in the Supreme Court of New South Wales. a10' 

Again, this inconsistency can be explained away by the observation that the High Court did 

not wish to exclude all comparison of legitimate juridical advantages available to the parties in 

the different forums. They were simply providing for an emphasis on the advantages that 

establish that the Australian forum in question is clearly inappropriate. 

More importantly, for the purposes of this subsection, the High Court of Australia has held in 

Voth that "relevant connecting factors"102 and "legitimate and juridical"103 advantages would 

provide "valuable assistance"104 to the application of the 'clearly inappropriate forum' test. In 

addition, legitimate juridical advantages were considered to be of "diminished importance"105 

in relation to "competing connexions of the respective forums with the subject-matter of the 

proceedings. "106 Accordingly, the decision of the High Court of Australia here would appear to 

concur with the position under the English common law that mere legitimate juridical 

advantages available to one party in the local forum would not be sufficient to convince the 

courts to refuse a stay of proceedings. 

10° Voth, supra, n. 15, at 558. 
101 ibid, at 571. 
102 ibid. at 565. 
10" ibid. 
104 ibid. 
14n ibid, at 571. 
106 ibid. 
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However, lower Australian courts have adopted "a liberal viewn107 of the role of legitimate 

juridical advantages in the application of the Voth test by attaching significant weight to this 

factor in a number of cases. Stays of proceedings have thus been refused on the grounds 

that the claimant would be deprived of juridical advantages available to him in the Australian 

forum in question if the action were to proceed in an alternative forum. 108 Take for example, 

Diethelm and Co Ltd v Bradley. 109 The fact that "damages recoverable in Thai courts by the 

plaintiff against the defendant... may be far less than those available"10 in the Australian 

courts was regarded as a juridical advantage to the claimant which in turn contributed to the 

Supreme Court of New South Wales' decision not to grant a stay of proceedings. In Nicholas 

Pertsch v PT John Holland Constructions Indonesia, "' even though both claimant and 

defendant to the dispute had their own juridical advantages available to them in the forums 

that they wished to sue in, it was held that the claimant's juridical advantages in Queensland, 

the local forum, would be accorded more weight as it was his right to invoke the jurisdiction of 

the Supreme Court of Queensland. 112 This is unsurprising as the nature of the Voth test does 

compel the Australian courts to focus on factors that indicate whether the Australian forum in 

question is clearly inappropriate for the dispute and the fact that the claimant has certain 

juridical advantages in that Australian court is a strong indicator towards the appropriateness 

of that forum. 

In all, it is clear that the weight attached to juridical advantages under the Australian doctrine 

of forum non conveniens is greater than that in relation to the English common law doctrine. 

The Australian treatment of juridical advantages is also different from the Canadian position 

due to the requirement that there must be a real and substantial connection between the 

dispute and the jurisdiction in question before juridical advantages available to the litigant in 

that forum can be considered under the Amchem test. 

107 Garnett, supra, n. 62, at 46. 
108 See for example, CE Heath Underwriting & Insurance (Australia) Pry Ltd. v Barden (Unreported, Supreme Court of New 
South Wales, Rolfe J, 19 October 1994), In the Marriage of Gilmore (1993) 16 Fam LR 285, Astra AB v Delta West Pty Ltd. 
(Unreported, Supreme Court of Victoria Industrial Property Jurisdiction, 5 December 1994), Bannerton Holdings Pty Ltd v 
Sydbank Soenderjlland (Unreported, Federal Court of Australia, 9 February 1996), Talacho v Talacho (Unreported, Supreme 
Court of Victoria 26 March 1999). 
'" (Unreported, Supreme Court of New South Wales, 6 Feb 1995). 
110 Ibid. 
:: ' [2001] QSC 127. 
1ý= ibid, at [55]. 
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2.5.3 Considerations of justice 

English common law and Singapore 

In relation to the second limb of the Spiliada test, 113 even though Lord Goff made no attempt 

to define 'justice' itself, he did refer to Lord Diplock's comments on the concept in The Abidin 

Daver114 that: 

"[t]he possibility cannot be excluded that there are still some countries in 

whose courts there is a risk that justice will not be obtained by a foreign 

litigant in particular kinds of suits whether for ideological or political 

reasons, or because of inexperience or inefficiency of the judiciary or 

excessive delay in the conduct of the business of the courts, or the 

unavailability of appropriate remedies. "15 

It has been commented that the "emphasis here is on the avoidance of bias, a basic level of 

judicial competence, and the court process not taking an unduly long time. "116 Provided there 

is cogent evidence for such allegations, the second stage of the Spiliada test would be 

satisfied by the claimant if he could establish that the foreign court did not "meet these basic 

criteria of natural justice. ""7 Similarly, the Singapore courts would take into account such 

considerations of natural justice under the second stage of the Spiliada test if there were 

evidence for such criticisms of the foreign court. 118 

In addition, Lord Goff has held that if the deprivation of legitimate juridical advantages 

available to the claimant in England resulted in substantial injustice, the English courts could 

refuse to grant a stay of proceedings. The application of this approach can be observed in the 

"3S pIIiada, supra, n. 9, at 478. 
14 [ 1984] AC 398. 
15 ibid, at 411. 
16 Beaumont, Great Britain, in Fawcett (ed) Declining Jurisdiction (Oxford: Clarendon Press) (1995), 207-233, at 211. 
117 ibid. For a recent example, see Total E&P Soudan SA v Philippe Henri Edmonds, Andrew Stuart Groves White 
Nile Limited (2006] EWHC 1136 (Comm), at [27]. 
118 See for example, Ang Ming Chuang v Singapore Airlines Ltd [2005] 1 SLR 409, at [67]. 
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cases of Connelly and Lubbe v Cape p/c119 where it was held that substantial justice would 

not be done if the unavailability of financial assistance to the claimant in the forum abroad 

meant that the case could not be tried at all. This approach has been endorsed by the 

Singapore Court of Appeal in Brinkerhoff Maritime Drilling Corporation v PT Airfast Services 

Indonesia120 as well. 

Canada 

As was mentioned above, when Sopinka J examined the second stage of the Spiliada test in 

Amchem, he held that it treated the loss of a juridical advantage as a separate condition. He 

did not appear to see this limb of the test as one which examines whether there are any 

exceptional reasons of justice which requires the local courts to hear the case. More was said 

on this issue by Binnie J in the later case of Holt Cargo where he held that the relevant 

circumstances to the identification of the natural forum included the "potential loss to the 

plaintiff of a juridical advantage sufficient to work an injustice"121 and that "any injustice to the 

plaintiff in having its action stayed must be weighed against any injustice to the defendant if 

the action is allowed to proceed. 022 However, it is interesting to note that on the facts of the 

case itself, he did not examine whether the deprivation of the juridical advantage available to 

the claimant in Canada would be unjust. Instead, he applied the approach adopted by 

Sopinka J in Amchem that such juridical advantages will be considered under the Amchem 

inquiry so long as there is a real and substantial connection between the dispute and the 

Canadian forum in question. Accordingly, one can observe that in such cases, there is no 

need to determine whether the deprivation of the juridical advantages in question will result in 

substantial injustice. 

As for considerations of natural justice, some Canadian provincial courts have taken into 

account such factors in the application of their forum non conveniens test. For example, a 

stay was refused in the Ontario case of Crown Resources Corp SA v. National Iranian Oil 

120 [2000] 2 Lloyd's Rep 383. 
[1992] 2 SLR 776, at 786 in relation to limitation periods. 121 Holt Cargo, supra, n. 79, at [91]. 

:u ibid. 
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Co123 on the grounds that the claimant would not "receive a fair hearing in an Iranian court . 
"124 

Australia 

It was held in Voth that the decision of whether a forum is clearly inappropriate does not 

require the formation of subjective views about either the merits of [the foreign] forum's legal 

system or the standards and impartiality of those who administer it025 by the Australian 

judiciary as they are not to sit in judgment "upon the ability or willingness of the courts of 

another country to accord justice to the plaintiff in the particular case. "126 Accordingly, this can 

be considered to "represent a clear departure"127 from the position in the rest of our selected 

jurisdictions. 

However, some lower Australian courts have not taken such a stance. In particular, they have 

held that a submission that the foreign court's procedure is inefficient or untimely must be 

"approached with considerable caution and in the absence of cogent evidence, Australian 

courts will not sit in judgment on the capacity or willingness of the courts of another country to 

provide justice to the plaintiff. 028 In other words, these Australian judiciaries were of the view 

that such factors could be considered under the Voth inquiry if there were strong evidence for 

such injustice. 

In relation to legitimate juridical advantages, as the Australian courts have attached significant 

weight to such factors in relation to the application of their doctrine of forum non conveniens, 

there is no need for them to rely on a substantial justice approach. 

2.5.4 Public interest factors 

123 2005 CarswellOnt 4383. 
124 ! bid, at [44]. See also, Semi Tech Corp v Enterprise Capita! Management Inc 1999 CarswellOnt 2296. 
US Voth, supra, n. 15, at 558. 
116 ibid, at 559. 
127 Brereton, supra, n. 66, at 898. 
128 Seereederei Baco Liner GmbH v A! Aliyu (Unreported, Federal Court of Australia, New South Wales District Registry, 18 
May 2000. ) My italics. See also Nicholas Pertsch v PTJohn Holland Constructions Indonesia [2001 J QSC 127. 
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It can be observed that the matters we have dealt with in the above subsections are private 

interest factors as they are to do with convenience from the perspective of the litigants in 

question. It is clear from the U. S. case of Gulf Oil Corp v Gilbert129 that both private and public 

interest factors are considered in the American doctrine of forum non conveniens. The 

question which thus arises here is: to what extent can the courts of our selected jurisdictions 

in applying their doctrine of forum non conveniens take into account public interest factors 

such as "administrative difficulties from court congestion; local interest in having localized 

controversies decided at home; interest in applying familiar law; avoidance of unnecessary 

problems in conflict of laws or in the application of foreign law; unfairness of burdening 

citizens in an unrelated forum with jury duty. a130 

English common law and Australia 

Under the Spiliada inquiry, there is no reference to public interest factors at any stage of the 

process. Even an examination of the underlying principles of the Spiliada doctrine is futile as 

they simply state that the location of the clearly more appropriate forum is to be made with 

regards to the interests of the parties and the ends of justice. Guidance comes instead from 

an earlier case, MacShannon v Rockware Glass Ltd. 131 In that case Lord Diplock stated that 

"the administration of justice within the United Kingdom should be conducted in such a way as 

to avoid any unnecessary diversion to the purposes of litigation, of time and efforts of 

witnesses and others which would otherwise be spent on activities that are more directly 

productive of national wealth or well being. "132 However, the rest of the Law Lords chose not 

to support his view. They did not consider that such "matters of general policy should play any 

part"133 in the exercise of their discretion to grant a stay of proceedings. Further confirmation 

came in Lubbe v Cape where Lord Bingham held that "public interest considerations not 

related to the private interests of the parties and the ends of justice have no bearing on the 

decision which the Court has to make. "'34 

'29 330 US 501 (1946). 
30 Fawcett, supra, n. 48, at 14. 
" [1978] AC 795. 

'32 ibid, at 813-814. 
ý" ibid, at 822 per Lord Salmon. 
134 Lubbe, supra, n. 119, at 394. 
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However, it is essential that we recognise that public interest considerations do "operate 

under the surface in English law. "135 To illustrate, on "delays arising from the import of 

litigation, n136 it has been pointed out that the English courts have "never used the fact the 

courts are already crowded"137 as a reason for granting a stay "where the dispute is 

essentially foreign. "138 Instead, the public interest concern here is that such foreign litigation 

should instead be encouraged for its benefits to the English economy as an invisible export. 

This is in contrast to the "emphasis placed in the United States on the clogging of local courts 

by foreign litigants. "139 In short, in relation to the rules and principles expressly applied by the 

court, public interest factors do not form part of the Spiliada inquiry. It is only if we delved 

deeper into the hidden policy considerations behind the decisions of the English courts that 

we could infer the use of such factors. 

Similarly, in Australia, clear statements have been made by the Australian courts on the role 

of public interest considerations in relation to their doctrine of forum non conveniens. In 

Oceanic Sun, Deane J examined the private and public interest distinction as established by 

the Supreme Court of the United States in Gulf Oil Corp v Gilbert and concluded that matters 

of public interest are not to be taken into account by the Australian courts in declining 

jurisdiction. 140 It was also held in James Hardie Industries Pty Ltd v Grigor'41 that the fact that 

limited resources was available for the administration of justice in New South Wales would not 

be considered under the Australian forum non conveniens test. 142 

Canada 

"s Fawcett, supra, n. 48, at 15. 
. 36 Fawcett, Trial in England or Abroad: The Underlying Policy Considerations (1989) 9 Oxford Journal of Legal Studies 205, at 
224. 
137 ibid. 

13* Fawcett, supra, n. 48, at 15. 
" ibid, at 16. 

'40 Oceanic Sun. supra, n. 14, at 250-251,253-254. 
: 4_ (1998)45 NS W LR 20. 

ibid, at 41. 
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In Holt Cargo, Binnie J held that public interest factors could be considered by the Canadian 

courts under the Amchem inquiry. Holt Cargo involved the question of "whether a maritime 

law proceeding by a US creditor against a Belgian ship in a Canadian court ought to have 

been stayed in deference to a Belgian court dealing with the subsequent bankruptcy of its 

Belgian ship-ownern143 and it was recognised by the Supreme Court of Canada that such 

international bankruptcies have a "public aspect, because it is in the public interest to facilitate 

the speedy resolution of the fallout from a financial collapse "144 Even though "Amchem was a 

purely private piece of litigation, 045 Binnie J held that this did not stop the courts from 

considering such factors when applying the Amchem test. In contrast, it is clear that the 

English courts do not consider such factors in the Spiliada inquiry, at least not explicitly. 

Singapore 

The position in Singapore is unclear as the Singapore Court of Appeal does not appear to 

have made any specific comments on the question of whether public interest factors can be 

taken into account under the Singapore doctrine of forum non conveniens. 

2.6 WEIGHT ATTACHED TO PARTICULAR FACTORS UNDER THE TESTS 

As the above analysis is on the legalistic and structural aspects of the respective doctrines of 

forum non conveniens in our selected jurisdictions, it is easy to forget that these principles 

are discretionary and that the court's decision to grant a stay of proceedings is very much 

dependent on how specific factors are viewed. Regardless of the differences between the 

structure and formulation of the doctrine of forum non conveniens in our selected 

jurisdictions, if the courts of these countries attached considerable significance to a foreign 

applicable law, it would be more likely than not that a stay of proceedings would be granted in 

all these jurisdictions. Conversely, if a particular factor were viewed differently by two 

Commonwealth courts that have provided for similar doctrines of forum non convenlens, a 

stay of proceedings might be granted in one jurisdiction but not in another. 

143 Holt Cargo, supra, n. 79, at [I]. 
"4 ibid, at [90]. 
145 ibid. 
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Therefore, it is the purpose of this subsection to examine a number of factors commonly 

relied upon by the English, Singaporean, Canadian and Australian courts in the application of 

their forum non conveniens doctrine so as to establish that at this level of analysis, one can 

also observe divergences from the English common law position. They are as follows: choice 

of law (examined in 2.6.1 of this chapter); delays (2.6.2 of this chapter). 

2.6.1 Choice of law 

English common law, Singapore and Australia 

One factor taken into account under the first limb of the Spiliada test is the "law governing the 

relevant transaction 
. 
046 The importance to be attached to the question of governing law 

"varies greatly from case to case"147 and the English courts have generally indicated that it is 

very much dependent on the ease in which a court can apply another country's law. 

In particular, if the English courts had no difficulties applying a foreign law as the relevant 

legal issues were straightforward or that English law were similar to the foreign law on these 

issues, the fact that the applicable law was not English law would not be accorded much 

weight in determining whether a stay should be granted. 148 Unsurprisingly, the position would 

be the same if the choice of law were English and the foreign courts had no problems 

applying it for the reasons stated above. 149 On the other hand, if foreign judges had to apply 

legal concepts unfamiliar to them under an English choice of law, this might indicate to the 

English courts that that foreign jurisdiction might not be clearly more appropriate. This is 

because in such circumstances, 15° the English courts are of the view that "a court applies its 

own law more reliably than does a foreign court. "151 Conversely, "where a dispute involves 

146S 
147 

supra, n. 9, at 478. 
'48 Mercurypic v Communication Teesystems Ltd [ 1999] 2 All ER (Comm) 33, at 42. 
149 See for example, The Rothnie [1996] 2 Lloyd's Rep 206. 
19 See for example, Nima SARL v The Deves Insurance Public Co Ltd (The Prestrioka) [2003] 2 Lloyd's Rep 327. 
uo See for example, Charm Maritime Inc v Kyriakou and Mathias [ 1987] 1 Lloyd's Rep 433, Du Pont v Agnew [ 1987] 2 Lloyd's 
Rep 585. 
u' Collins (ed), Dicey, Morris and Collins on The Conflict of Laws (London: Sweet and Maxwell) (14th ed., 2006), at para. 12- 
029. See for example, The Eteftherta [ 1970] P 94, at 105. 
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addressing complex questions of foreign law, this is a strong pointer towards the relevant 

foreign court as the appropriate forum. 052 

Likewise, this approach has been adopted by the Singapore courts in relation to both 

situations involving foreign law' 53 and Singapore law'54 as the applicable substantive law. 

Similarly, even though the formulation of the Voth approach is very much different from that 

of the Spiliada test, there are statements laid down by the High Court of Australia providing 

that the applicable substantive law is a "very significant factor in the exercise of the court's 

discretion n155 although "[a]n Australian court cannot be a clearly inappropriate forum merely 

by virtue of the circumstance that the choice of law rules which apply in the forum require its 

courts to apply foreign law as the lex causae. "156 From the lower Australian court cases, the 

importance of this factor appears to be dependent on the ease in which judges can apply the 

foreign law in question as well. 757 

Canada 

In reaction to the decision in Amchem, Canadian courts have laid down an array of factors to 

consider in the application of the Canadian doctrine of forum non conveniens. Unsurprisingly, 

the applicable substantive law to the dispute in question is always included in that list. 

However, it is important to note that not all provincial courts attach the same significance to 

this factor in determining whether another alternative forum is clearly more appropriate. 

152 Tryg Baltica International (UK) Ltd v Boston Compania De Seguros SA [2004] All ER (D) 439, at [42]. See also, 
Ceskoslovenska Obchodni Banka AS v Nomura International plc [2003] ILPr 320. 
's' See for example, The Hooghly Mills Co Ltd [ 1995] 1 SLR 773, Oriental Insurance Co Ltd [ 1998] 1 SLR 253, Lehman 
Brothers Special Financing Inc v Hartadi Angkosubroto [ 1999] 2 SLR 427, PTHutan Domas Raya [2001 ]2 SLR 49, Ang Ming 
Chuang v Singapore Airlines Ltd [2005] 1 SLR 409. 
134 See for example, Asia-Pacific Ventures II Ltd v PT Intimutiara Gasinda [2002] 3 SLR 326. 
Iss Voth, supra. n. 15, at 566. 
'36 Renault, supra, n. 55, at [81]. 
'57 See for example, Adeang v The Nauru Phosphate Royalties Trust (Unreported, Supreme Court of Victoria, 8 July 1992), 
Discovision Associates v Distronics Ltd (1997) 39 IPR 140, GNB Battery Technologies Ltd v Nichicon (Singapore) Pte Ltd 
(Unreported, Supreme Court of Victoria, 23 June 1994), Nicholas Pertsch v PT John Holland Constructions Indonesia [2001 ] 
QSC 127, Aloysius Amwano v Nauru Phosphate Royalties Trust [2005] FCA 1804, In the Marriage of YN& C YChong (1991) 
15 Fam LR 629, Green v Australian Industrial Investment Ltd (1989) 90 ALR 500, The Al Aliyu [2000] FCA 656, Raveh v 
KPMG Legal (A Firm) [2001] WASC 288, African Minerals Ltd v Pan Palladium Ltd [2002] NSWSC 1150. 
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To illustrate, the applicable law is regarded by some lower Canadian courts as "just one 

factor to be considered along with all others in the determination of the (Amchem inquiryj. "158 

Even if the choice of law in question were that of a foreign jurisdiction, there was a dominant 

view in these cases that the Canadian courts would have no problems applying that law 

regardless of whether it was the law of another Canadian province'59 or that of a jurisdiction 

outside of Canada altogether. 180 

On the other hand, there are cases where Canadian courts have regarded the applicable 

substantive law as a particularly important factor "depending upon the circumstances. "161 

Most notably, in the application of the Amchem test in Shell Canada Ltd v C/BC Mellon Trust 

Co, 162 Fraser J endorsed the principle that it is preferable that the dispute should be tried in 

the country whose law governs the contract. He thus held that "the need to interpret and 

enforce Canadian law through a Canadian court is 
... the paramount factor to be 

considered"163 in a forum non conveniens inquiry. It has also been held in some cases that 

the factor would be particularly significant if there were "problems of language and 

translation"16' in proving the foreign law or if the foreign law were codified and was 

significantly different to the laws of the relevant Canadian province. In these circumstances, 

"it is more appropriate that [the foreign law] be interpreted and applied by [the foreign 

court]. "165 One can observe that this is the same approach adopted by the English, Australian 

and Singaporean courts. 

One interesting comparative point to note is that the applicable substantive law is categorised 

as a connecting factor under the English common law, Singaporean and Australian doctrine 

158 Trepanier v Kloster Cruise Ltd (1995) 23 OR (3d) 398, at [27]. See also, Wong v Wong (1995) 8 BCLR (3d) 66, Barclay's 
Bank plc v Inc Inc (1999) 242 AR 18, Royal & Sun Alliance Insurance Co of Canada v Wainoco Oil & Gas Co [2004] ILR I- 
4334. 
139 See for example, Domstar Inc v Commonwealth Insurance Co (1997) 48 CCLI(2d) 270, Elawar v Federation des Clubs de 
Motoneigistes du Quebec Inc (2001) 57 OR (3d) 232, at [27], Toronto Dominion Bank v Hudye Soil Services Inc 2000 MBQB 
122, Negrych v Campbell's Cabins (1987) Ltd. [ 1997] MJ No. 284, Pasareno v Pasareno 2000 SKQB 41. 
160 See for example, JP Capital Corp (Trustee o) v Perez (1995) 36 CBR (3d) 57, Loewen Group Inc v Continental Insurance Co 
of Canada (1997) 44 BCLR (3d) 387, Cytoven International N. V. v Cytomed Peptos (1994) 58 CPR (3d) 163, Multiactive 
Software Inc v Advanced Service Solutions Inc (2003) 48 CPC (50) 125, Cresbury Screen Entertainment Ltd v Canadian 
Imperial Bank of Commerce 2004 BCSC 349. 
161 Ruggeberg v Bancomer SA [ 1998] OJ No. 538, at [45]. 
162 (2003) 349 AR 276. 

ibid, at [41 ]. My italics. See for example, Hyundai Auto Canada v Bordeleau (2002) 60 OR (3d) 641, Kvaerner US Inc v 
Amec E&C Services Ltd 2004 BCSC 635. 
16' Ruggeberg, supra, n. 161, at [44]. 
i65 ibid. 
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of forum non conveniens. Interestingly, some Canadian lower courts have held that the 

application of a foreign law by the judicial system providing for that law is a juridical 

advantage and that the defendant would be deprived of it if the local Canadian court in 

question were to apply that law. 166 Conversely, the claimant might be regarded as being 

deprived of a juridical advantage if the foreign court were to apply Canadian law. 167 All this is 

still subject to the ease in which the local court can apply that law. If it can be easily proven 

and applied in the Canadian court in question, Canadian courts have held that there would be 

"little juridical disadvantage n168 to the relevant litigant. 

2.6.2 Delays 

English common law 

One argument constantly raised under the second limb of the Spiliada test is that if a case 

were to proceed to the alternative forum and the "trial would be delayed for many years, "'ss 

this would amount to a "denial of justice"10 to the claimant. This line of reasoning was 

successful in The Vishva Ajay"' where "a substantial body of evidence"172 indicated that 

"many actions do not reach trial in less than 10 years and that it would be wholly exceptional 

for an action to come on for trial in less than six years. "13 Accordingly, "delay of this 

magnitude" t74was regarded as a denial of justice and thus the stay was refused. 

As the delay in the Vishva Ajay was for an exceptional period of time, one must query as to 

the extent of the delay which would satisfy the justice limb of the Spiliada test in less extreme 

cases. Of some help to our discussion here are the statements of the court in Vishva Ajay 

where they pointed out that "it is in the interests of justice that actions should come to trial at 

166 See for example, Cook v Parcel, Mauro, Hultin & Spaanstra (1996) 136 DLR (4ih) 414, Progressive Holdings Inc v Crown 
Life Insurance Co (2000) 9 WWR 79, Butchart v EMC Corp of Canada (2001) 148 OAC 297. 
167 See for example, Cresbury Screen Entertainment Ltd v Canadian Imperial Bank of Commerce 2004 BCSC 349. 

Butchart v EMC Corp of Canada (2001)148 OAC 297, at [ 12]. See also, Na v Renfrew Security Bank & Trust (Of (shore) Ltd 
(2003) 16 BCLR (0) 345, RMMaromi Investments Ltd v Hasco Inc (2004) 3 CPC (6'") 324. 
169 Vishva Ajay [1989] 2 Lloyd's Rep 558, at 560. 
170 ibid. 
"' [1989] 2 Lloyd's Rep 558. 
ýn ibid. at 560. 
173 ibid. 
174 ibid. 
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a time when the witnesses can reasonably be expected to have some recollection of the 

events in question. "175 In The Rothnie, 176 a clearer picture of the law was provided as it was 

held that it is only if the plaintiffs could show that "they [would] not be able to receive 

substantial justice""' in the alternative forum as a result of the delay that the stay would be 

refused at this stage. It was also pointed out in Ceskoslovenska Obchodni Banka AS v 

Nomura International plc 18 that delays of a certain magnitude are "capable of being a breach 

of Art. 6 of the European Convention on Human Rights "179 but as the delay in the Czech 

Republic courts was not "dramatically greatern180 than the "delays which would affect major 

commercial litigation in England, "t81 there was no substantial injustice. 

Accordingly, the mere fact that there will be some delay in the dispute proceeding to trial in 

the foreign jurisdiction is not sufficient to convince the English courts to refuse a stay of 

proceedings at the second stage of the test. It is only in extreme situations where substantial 

justice would not be done such as where the delay would affect the quality of the evidence 

presented to the courts for litigation or its extent would amount to a breach of the European 

Convention on Human Rights that a stay would not be granted. 

Canada 

In Semi Tech Corp v Enterprise Capital Management Inc, 182 one of the rare Canadian cases 

on delays, even though the New York courts would not be able to hear the action on its 

merits by a certain date such that the "respondents would be deprived of a juridical 

advantage of a more timely determination of insolvency proceedings, "183 the Canadian courts 

did not regard the extent of the delay there as causing a "Injustice. n184 Ultimately, they 

1" ibid. 

176 [1996] 2 Lloyd's Rep 206. 
.n ibid, at 208. 
ý" [2003] ILPr20. 
79 ibid, at [16]. 
80 ibid. 

181 ibid. 
182 1999 W1,33191083. 
'83 ibid, at [ 12]. 
t 94 ibid. 
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considered the New York courts to be 'efficient and timely"185 and that they would not 

"tolerate delay or not be able to deal with it on a reasonably forthwith basis. "186 

Australia 

In the case of CE Heath Underwriting Insurance (Aus) Pty Ltd. v Bardens, 187 in response to 

the claimant's assertion that "there will be delay if the matter is heard in the English court, "188 

Rolfe J simply pointed out that he would "proceed on the basis that whether the matter is 

heard in those Courts or in this Court it will proceed efficiently... and will be heard as soon as 

"189 reasonably possible by the Court in which it is listed. 

Interestingly though, it was held by the Federal Court of Australia in Seereederei Baco Liner 

GmbH v Al Aliyut90 that the inefficiency and "untimeliness"191 of the Guinean court could be 

considered in the Voth inquiry but submissions of such criticisms "must be approached with 

considerable caution. In the absence of cogent evidence, Australian courts will not sit in 

judgment on the capacity or willingness of the courts of another country to provide justice to 

the plaintiff in a particular case as noted earlier in these reasons. "192 As evidence on whether 

there would be delays in the plaintiffs action in the Guinean court was "far from cogent, "193 

this would fall "short of establishing any substantial likelihood of injustice or incompetence to 

the detriment of [Seereederei Baco Liner] in the Guinea Court System if the case were to be 

heard in that forum. "194 One can easily observe that language similar to that of the substantial 

justice test under the English common law was employed in this case. 195 

Singapore 

' ibid. 
186 ibid. 
1: 7 (Unreported, Supreme Court of New South Wales Commercial Division, 19 October 1994). 

Ibid. 
189 ibid. 
190 [2000] FCA 656. 
191 ibid. 
192 ibid 

193 ibid. 
194 ibid. 
193 See also, Australian Power and Water Pry Ltd v Independent Public Business Corporation of Papua New Guinea 
(Unreported, Supreme Court of New South Wales, Equity Division, 19 December 2003). 
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In Oriental Insurance, Yong Pung How CJ stated that even if there were evidence of 

"substantial delayn196 in the Indian courts, "this consideration, though valid, was not so 

weighty as to merit a stay of proceedings. "197 Furthermore, he went on to opine that 

"ultimately, any delay which might be occasioned by a stay ... would not represent a 

substantial injustice to the respondents. "198 In other words, he seems to be stating that delays 

can never be raised by claimants to satisfy the second limb of the Spiliada inquiry. '9 This is 

clearly not the approach under the English common law. 

2.7 DIFFICULTY IN SATISFYING THE TESTS 

Above all, the key issue litigants are most concerned with in relation to the doctrine of forum 

non conveniens is the difficulty involved in obtaining a stay of proceedings in our selected 

jurisdictions. In this subsection, we will examine the tests in Canada, Australia, Singapore 

and England to determine whether it is more difficult for a defendant to establish forum non 

conveniens in England as opposed to defendants in the rest of these countries. 

Generally, with regards to England, Singapore and Canada, the default position is that the 

local proceedings will go ahead in the forum that the claimant chooses to bring his action in 

unless the defendant can establish that that the alternative forum is clearly more appropriate. 

Obviously, the word 'clearly' would indicate that the threshold for these tests is high. 

As the formulation of the forum non conveniens tests for these three jurisdictions are 

identical, it can be argued that it is equally difficult for a defendant to obtain a stay of 

proceedings in any of these three jurisdictions. Besides a reminder that the 'clearly more 

appropriate forum' test is ultimately discretionary, it is also important, to recall that under the 

Canadian doctrine of forum non conveniens, significant weight can be attached to the juridical 

advantages relied upon by a litigant so long as there is a real and substantial connection 

between the forum and the dispute in question. In contrast, juridical advantages would only 

1% Oriental Insurance, supra, n. 74, at [44]. 
197 ibid. 

ibid, at [45]. 
199 See also, Ma/a Shukla vJayant Amritanand Shuk/a [2002] 3 SLR 295. 
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be taken into account by the English and Singapore courts if the deprivation of these 

advantages resulted in substantial injustice to the claimant. From this difference, it is 

arguable that it is easier for a claimant in Canada to convince the courts to refuse a stay of 

proceedings. 

As for Australia, it is the same starting position for the Australian doctrine of forum non 

conveniens in that the claimant's choice of an Australian forum to litigate his dispute will be 

supported by the Australian courts unless the defendant can establish that that forum is 

clearly inappropriate. It is however more difficult for a defendant to obtain a stay of 

proceedings under the Voth principles in comparison with the tests in Canada, Singapore and 

England as the test from this approach would only be satisfied if the local proceedings were 

shown to be oppressive or vexatious. 

2.8 FORUM NON CONVENIENS IN A FEDERATION 

Even though the relationship between Scotland, England and Ireland is analogous to that of a 

federation, the English courts have not modified the Spiliada test to take note of this situation. 

Likewise, in Canada, regardless of whether the dispute is inter-provincial or international in 

nature, it is still the Amchem principles which are applicable. 200 The fact that the case is inter- 

provincial may affect the weight accorded to particular factors relating to the dispute201 but 

that is in relation to the Canadian court's exercise of its discretion and not with regards to the 

Canadian doctrine of forum non conveniens itself. In contrast, a distinction has been drawn 

between intra-Australian and international disputes in relation to this area of private 

international law. 

In particular, where the question arises with regards to an intra-national dispute as to which 

Australian forum is appropriate for the dispute in question, we must first look at the statutory 

criteria encapsulated by two pieces of legislation namely, the Jurisdiction of Courts (Cross- 

20° See for example, Frymer v Brettschneider (1994) 28 CPC (3d) 84, Dairy Producers Co-Operative Ltd v Agrifoods 
International Cooperative Ltd [1994] 7W WR 596, Burton v Global Benefit Plan Consultants Inc (1999) 543 APR 60, Skrdla v 
Graham [1999] BCJ NO. 1169, Guarantee Co of North America v Crossley Carpet Mills Ltd (2000) 181 NSR (2d) 197, Skylink 
Express Inc v All Canada Express Ltd (2001) 17 CPC (58)380, Caspian Construction Inc v Drake Surveys Ltd 2003 MBQB 86. 
201 See for example, 679927 Ontario Lid v Wall (1997) 71 CPR (3d) 512. 
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vesting) Act 1987 (Cth) and the Service and Execution of Process Act 1992. (Cth). Before we 

examine the nature of these statutory approaches, it is important that we address the 

situation where the intra-national dispute in question falls outside the scope of these statutes. 

There is some uncertainty under Australian private international law as to whether Voth is 

applicable to such circumstances. Some Australian courts have held that "the decision in 

Voth... is of application only to situations where the competing courts are a court within 

Australia and a court outside of Australia. 202 Others however adopt a more cautious 

approach by providing that the "Voth principle was and applicable where persons were 

served within the jurisdiction"203 and that where the 1987 and 1992 Acts do not apply, the 

Voth test is still relevant even though the application for a stay is for that of another Australian 

forum. Having said that, it must be noted that the frequency of such situations is low and that 

most cases would fall within the ambit of the two Acts. 

2.8.1 Jurisdiction of Courts (Cross-vesting) Act 1987 

Section 5(2) of the Jurisdiction of Courts (Cross-vesting) Act 1987 as enacted in the various 

Australian States and Territories would provide for the transfer of proceedings from one 

Supreme Court to another if conditions under one of three categories of cases, namely 

related proceedings under section 5(2)(b)(i), jurisdiction only by reason of cross vesting under 

section 5(2)(b)(ii) and transfers in the interests of justice under section 5(2)(b)(iii), were 

satisfied. Generally, it has been held that: 

"the principles of forum non conveniens, applied in circumstances where 

the competition is between an Australian and a non-Australian court, have 

no role to play in the resolution of application made under the legislation or 

in its interpretation. Legislation prescribes the criteria whereby such 

"ZOa applications are to be determined. 

202 Balescope Pty Ltd v Pegasus Leasing Ltd (1991) 63 SAS R 51, at 56. 
20; Schmidt v Won [1998] 3 VR 435. See also McEntee v Connor (1994) 4 Tas R 18 and Julia Farr Services Inc v Hayes 
(Unreported, Supreme Court of New South Wales, Court of Appeal 28 April 2003). 
204 Bankinvest AG v Seabrook (1988) 14 NSW LR 711, at 726. 
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Nevertheless, one can observe that the principles of forum non convenlens albeit not in the 

form provided for by the High Court in Voth has been used in the interpretation and 

application of some of these statutory criteria. 

a) Related proceedings 

Under section 5(2)(b)(i) of the Cross-vesting Act, where proceedings between the same 

parties or concerning the same subject matter are pending in different superior courts and the 

proceeding to be transferred arises out of or is related to the other proceeding, if the 

Australian Supreme Court in question were of the view that it would be more appropriate that 

the relevant proceeding be determined by that other Supreme Court, that Supreme Court 

must transfer the proceeding to the other Supreme Court. 

One can easily observe that this statutory test is not phrased in the same language as the 

Voth test. As was held by the New South Wales Court of Appeal in the case of Bankinvest 

AG v Seabrook, 205 the "questions posed by Spiliada and the legislation are the same"206 as 

both are concerned with "what court is more appropriate and what court is pointed to by the 

interests of justice. "207 Accordingly, the "criteria laid down by Lord Goff.. 
. 
for the application of 

principles of principles of forum non conveniens [would] broadly correspond to the criteria 

designated by the Act 
. 
'208 The statutory test under section 5(2)(b)(i) of the Cross-vesting Act 

is clearly different from the Voth test as the plaintiffs argument based on Oceanic Sun that 

"there is a prima facie presumption that the court, the jurisdiction of which was properly 

invoked, should exercise it"209 and that it is "up to the person moving to transfer to show some 

positive basis on which it could be contended that the entitlement of the other party to the 

exercise of jurisdiction should be displaced, "21° was firmly rejected by the Justices in 

Bankinvest. 

203 (1988) 14 NSWLR 711. 
206 ibid, at 728. 
207 ibid. 

208 ibid. 
209 ibid, at 726-727. 
210 ibid, at 727. For the application of this statutory criteria, see for example, Straightline Boring Ply Lid vE&K Trenching & 
Boring Pry Ltd (Unreported, Supreme Court of Victoria, 27 May 1999), Challenger Group Holdings Lid v Concept Equity Pty 
Ltd (Unreported, Supreme Court of New South Wales Equity Division, 27 April 2005). 
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b) Exercise of cross-vested jurisdiction 

In order to discuss the test applicable under section 5(2)(b)(ii) of the Cross-vesting Act, we 

must first examine what cross-vesting is. In particular, the Jurisdiction of Courts (Cross- 

vesting) Act 1987 provides for the cross-vesting of the personal jurisdiction of each State 

Supreme Court in every other State Supreme Court. What this means is that each State 

Supreme Court can now exercise jurisdiction over a defendant who is amenable to the 

jurisdiction of any other State Supreme Court thus significantly widening the reach of the 

court in question. 

As for section 5(2)(b)(ii) itself, a litigant would only be able to rely on this section to transfer 

the proceedings in question if he could satisfy a number of conditions. First, under section 

5(2)(b)(ii)(A), the proceedings sought to be transferred must have been instituted as a result 

of "cross-vested jurisdiction, that is to say, jurisdiction which the forum can only exercise 

because of the cross-vesting legislation °Z" If the forum can "exercise the jurisdiction.., by 

reason of its accrued or inherent jurisdiction, "212 this requirement will not be satisfied. 

Secondly, the courts must go on to determine whether the proceedings in question will 

involve the "application, interpretation or validity of a law"213 of another State or Territory. 

Thirdly, they must then consider the interests of justice. 214 Having regard to the above 

considerations, the court must then determine whether it is more appropriate that the relevant 

proceedings be determined by another Supreme Court. 215 

In contrast, there is no cross-vesting scheme in the United Kingdom and Canada. As for the 

test under this section, it can be observed once again that the statute is providing for a 'more 

appropriate forum' test instead of the 'clearly inappropriate forum' test under Voth. Most 

notably, it was held in Bankinvest by the New South Wales Court of Appeal that "the relevant 

matters and considerations are essentially the same as were specified by the House of Lords 

211 Nygh, Conflict of Laws in Australia (Sydney: Butterworths) (6i6 ed., 1995), at 89. See for example, Kontis v Barlin (1993) 115 
ACTR 111. 
212 Nygh, ibid, at 89-90. 
217 Section 5(2)(bxii)(B), Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth). 
214 Section 5(2Xb)(iiXC), ibid. 
215 For the application of the statutory criteria, see for example, Toren Fishing & Trading Pty Ltd v McKenzie Family Nominees 
Pty Ltd (1995) 125 FLR 229. 
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in The Spiliada. "216 In particular, it was said that the "two considerations of 'more appropriate' 

and the 'ends' or 'interests' of justice are used in the same sense by Lord Goff'21 in Spiliada. 

c) Transfer in the interests of justice 

Section 5(2)(b)(iii) provides for a residual category which operates "where the requirements 

of subcl. (i) and subcl (ii) are not satisfied. "218 Under this section, the phrase more 

appropriate' is not used. Instead, where it is "otherwise in the interests of justice that the 

relevant proceeding be determined by the Supreme Court of another State or Territory, "219 

the "first court shall transfer the relevant proceeding to that other Supreme Court. "22° 

Initially, there was some confusion under Australian law in relation to the test applicable to 

such questions of transfer. On the one hand, in the Supreme Court of New South Wales case 

of Bankinvest 221, the search under section 5(2)(iii) was said to be for the more appropriate 

court in the interests of all the parties and the ends of justice; 222 an approach analogous to 

the Spiliada inquiry. This approach was endorsed by the Supreme Courts of 

Victoria, 223Northern Territory224 and Tasmania 225 On the other hand, the Supreme Courts of 

the Australian Capital Territory226 and Western Australia227 have adopted a test that examines 

inconvenience and injustice in the forum and is therefore similar to the test under Voth. In 

particular, in the Supreme Court of the Australian Capital Territory case of Waterhouse v 

Australian Broadcasting Corporation, 228 Kelly J examined the decision in Bankinvest and 

216 Bankinvest, supra, n. 205, at 730. 
217 ibid. 
218 ibid. 
219 Section 5(2XbXiii), Jurisdiction of Courts (Cross-Vesting) Act 1987 (Cth). 
uo ibid. 
221 For the application of the Bankinvest test in New South Wales, see for example, Amor v Macpak Pty Ltd (1989) 95 FLR 10, 
James Hardie v Barry (Unreported, Supreme Court of New South Wales Court of Appeal, 4 December 2000). 
222 Bankinvest, supra, n. 205, at 730. 
223 See for example, Code v Allco New Steel Pty Ltd (Unreported, Victoria Supreme Court, 28 November 1990), Reicher v 
Reicher Holdings Pty Ltd (Unreported, Victoria Supreme Court, 14 February 1991), DG v Commonwealth Serum Laboratories 
(Unreported, Victoria Supreme Court, 18 May 1992), Lintergroup Ltd (in liq) v Price Waterhouse (1992) 9 ACSR 346, Bridge 
and Marine Engineering Pty Ltd v Taylor (Unreported, Supreme Court of Victoria, Commercial and Equity Division, 8 March 
2002). 
224 See for example, Midland Montagu Australia Ltd v O'Connor (1992) 2 NTLR 86 and Toren Fishing & Trading Ply Ltd v 
McKenzie Family Nominees Pry Ltd (1995) 126 FLR 229. 
22-5 See for example, Anagnostis and Sty! v Davies Brothers Ltd (Unreported, Supreme Court of Tasmania, 12 September 1989), 
McEntee v Connor (Unreported, Supreme Court of Tasmania, 27 April 1994). 
226 See for example, Baffsky v John Fairfax and Sons Ltd (1990) 97 ACTR 1, Kontis v Bar/in (1993) 115 ACTR 11. 
22' See for example, Mullins Investments Pty Ltd v Elliot Exploration Co Pty Ltd (1990) 1 WAR 531, Platz v Lambert (1994) 20 
MVR 362. 
22a (1989) 86 ACTR 1. 
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pointed out that by using the phrase 'in the interest of justice' twice in section 5(2), first as 

one requirement under section 5(2)(i, ) to establish that the other Supreme Court is more 

appropriate and secondly as the key requirement under section 5(2)(iii), the legislature may 

have wanted to provide for "a difference between the relevant considerations applicable in 

respect of paragraphs (i) and (ii) and those applicable in respect of paragraph (iii). n229 In his 

view, the omission of the words 'more appropriate' in relation to the second category of cases 

is an indication that such a test is inapplicable here. Instead, he regarded the section as 

providing for a narrower ground for an order of transfer in that such an order would only be 

made "if having made all due allowance for the plaintiffs' right to bring their actions in this 

Court with such forensic advantages as may attend on that course, the expense and 

inconvenience which would fall upon the defendant will result in real injustice to it. "230 

Thankfully, the High Court of Australia has provided for a uniform interpretation of this section 

for the various Australian States and Territories. In the recent case of BHP Billiton Ltd v 

Schultz231, the High Court first made clear that even though an application for transfer under 

the Cross-vesting Act "will often involve evidence and debate about matters of the same kind 

as arise when a court is asked to grant a stay of proceedings on the ground of forum non 

conveniens, there are differences between the two kinds of application "232 as the Cross- 

vesting Act is "intended to operate and to be applied in a different juridical context. n233 They 

thus held that in the context of the Act, the courts are not concerned with "the problem of a 

court, with a prima facie duty to exercise a jurisdiction that has been regularly invoked. a234 

Rather, the court is "required by statute to ensure that cases are heard in the forum dictated 

by the interests of justice. "235 In such circumstances, it Is unnecessary that the first court be 

established to be a 'clearly inappropriate' forum. It is instead "both necessary and sufficient 

that, in the interests of justice, the second court is more appropriate . 
*236 In other words, the 

229 ibid, at 16. 
270 ibid, at 17. 
231 [2004] HCA 61. 
232 ibid. at [8]. 
233 ibid, at [12]. 
234 ibid, at [ 14]. 
23$ ibid. 
236 ibid. 
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High Court of Australia has endorsed the approach of the New South Wales Court of Appeal 

in Bankinvest. 237 

A few points of comparison can be made at this stage. It can be observed that the test 

adopted by the Australian courts for this category of cases is again very similar to the 

Spiliada test. Hence, one can read this as a move towards the English common law approach 

in the Australian federation context. However, from a wider perspective, there is an Australian 

divergence from the English common law scheme as a distinction has been drawn between 

intra-Australian cases, where this statutory scheme providing for the transfer of proceedings 

is applicable, and international disputes. For the former, the Australian courts apply a test 

similar to the Spiliada approach. As for the latter, they use the Voth test. In contrast, it is the 

same English common law Spiliada approach that is applied to both disputes within the 

United Kingdom and those involving jurisdictions outside of the United Kingdom. 

2.8.2 Service and Execution of Process Act 1992 

It is important to note that the above scheme would only apply if the Supreme Court of a 

State in Australia were the court of issue. It does not apply to lower Australian courts. In such 

circumstances, we have to look at the Service and Execution of Process Act 1992. (Cth) 

Essentially, this piece of legislation permits the originating process of State and Territory 

courts to be served anywhere in Australia with regards to any cause of action arising 

anywhere in Australia. The jurisdiction of the State or Territory in question is thus extended to 

wherever the defendant may be in Australia. 238 Therefore, for the purposes of the Act, 

Australia is transformed into a single jurisdiction for the service of initiating State or Territory 

process. 

Where such process has been successfully served by the claimant, under section 20 of the 

Service and Execution of Process Act, the person served with the process can apply to the 

court of issue for an order staying the proceeding. To determine whether such a stay of 

237 For subsequent application of the approach in BHP Billion Ltd, see for example, MC v The State of South Australia [2006] 
ACTSC 9. 
239 See for example, Kontis v Barlin (1993) 115 ACI'R 11, at 18. 
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proceedings should be granted, the test provided in the Act is that the court must be "satisfied 

that a court of another State that has jurisdiction to determine all the matters in issue between 

the parties is the appropriate court to determine those matters "239 This discretion is to be 

exercised with the help of a number of factors stipulated in section 20(4) of the Act and it is 

notable that the claimant's invocation of the court's jurisdiction is not one of the listed factors. 

With the section directing the inquiry at the appropriateness of the other court rather than the 

inappropriateness of the local court, it is clear that the Voth test is not relevant here. Rather, 

the test appears to be similar to the Spiliada approach. 

3. EXAMINING THE NATURE AND EXTENT OF THE BREAK UP OF COMMONWEALTH 

PRIVATE INTERNATIONAL LAW IN RELATION TO THE DOCTRINE OF FORUM NON 

CONVENIENS 

From the above discussion, it is clear that there has been a break up of Commonwealth 

private international law in relation to forum non conveniens in our selected Commonwealth 

jurisdictions as it can be observed that divergences from the English common law position on 

this subject matter have been generated by the decisions of the Australian, Canadian and 

Singaporean courts. However, it is important to note that not all of our selected countries 

have departed from the English common law to the same extent. 

At one extreme, there has been an obvious departure from the English common law doctrine 

of forum non convenfens in Australia as the High Court of Australia has rejected the 

formulation of the English common law test, the 'clearly more appropriate forum' approach, 

for the 'clearly inappropriate forum' test. Unsurprisingly, this has resulted in other 

divergences from the English common law doctrine in relation to the other analytical points of 

comparison selected for this chapter. That being said, there has been a shift towards the 

English common law forum non conveniens approach in the federation context as the High 

Court of Australia has rejected the use of the Voth test by adopting a test analogous to the 

English common law Spiliada approach for the relevant statutory provisions. 

239 Section 20(3), Service and Execution of Process Act 1992 (Cth). 
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Even though the Canadian courts have endorsed the basic principles underlying the English 

common law doctrine of forum non conveniens by adopting the 'clearly more appropriate 

forum' test, they too have played their part in the break up of this area of Commonwealth 

private international law albeit to a lesser extent in comparison to the Australian position. In 

particular, Canadian courts have provided for divergences from the English common law in 

relation to the structure of the forum non conveniens test as well as the sub-rules within the 

doctrine itself such as the ones on juridical advantages and public interest factors. Even 

though such departures from the English common law are not in relation to the nature of the 

forum non conveniens test itself, they are equally important to our study of the break up of 

Commonwealth private international law as at the end of the day, they do have an impact on 

the results of the case, i. e. a litigant may find it easier to obtain a stay of proceedings in the 

Canadian courts in comparison to the English courts due to, for example the Canadian rules 

on juridical advantages. 

At the other extreme, Singapore has largely maintained its uniformity with the English 

common law doctrine of forum non conveniens. Like the Canadian judiciaries, the Singapore 

courts have adopted the English common law 'clearly more appropriate forum' test but unlike 

the rejection of the two-stage Spiliada structure by the Supreme Court of Canada in Amchem, 

the Singapore courts have endorsed that framework. However, that is not saying that the 

Singapore doctrine of forum non conveniens is identical to that of the English common law as 

it is still possible to observe some divergences from the relevant English common law position 

in the Singapore context. 
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4. CONCLUSIONS 

1. There is an Australian/Canadian divergence from the English common law/Singapore 

doctrine of forum non conveniens in that the latter provides for a more structured 

approach with different factors relevant at different stages of the inquiry. The role of 

the parties in persuading the courts to grant a stay of proceedings is also clearly 

defined under the English common law structure. In contrast, the Australian and 

Canadian courts prefer a more general and flexible framework for their doctrine of 

forum non conveniens. 

2. The formulation of the Australian doctrine of forum non conveniens inquires as to 

whether the Australian court in question is clearly inappropriate. This is obviously a 

divergence from the English common law approach which examines whether there is 

a clearly more appropriate forum elsewhere. More importantly, the Australian doctrine 

is premised on the concepts of oppression and vexation and these are principles 

which have been rejected by the English courts in relation to the Spiliada test. In 

contrast to the Australian position, the Singapore and Canadian courts have chosen 

to adopt the 'clearly more appropriate forum' test with no reference to oppression and 

vexation whatsoever. 

3. The situations to which the doctrine of forum non conveniens are applicable in these 

jurisdictions have been expanded. Not only is forum non conveniens relevant in 

Australia and Canada to situations where a claim form can be served on a defendant 

within the jurisdiction, the doctrine is also applied to circumstances where service ex 

juris can be made without leave. The doctrine of forum non conveniens in Singapore 

and England, on the other hand, is restricted to the former situation. 

4. In relation to the factors taken into account by the judiciaries in our selected 

jurisdictions in the application of their individual doctrine of forum non conveniens, all 

will consider connecting factors in the exercise of their discretion. However, one 
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important Australian divergence from the English common law position is that the 

Australian courts will focus their inquiry on connecting factors which indicate that the 

Australian forum in question is clearly inappropriate. In contrast, Canada and 

Singapore have adopted the same balanced approach as the English common law in 

examining the factors connecting the dispute to both the local forum and the 

alternative forum from a trans-national perspective so as to determine which of the 

fora in question is clearly more appropriate. 

5. As for juridical advantages, at one end of the spectrum, the English and Singapore 

courts will not consider this factor in the exercise of their discretion unless the 

deprivation of such advantages in the alternative forum results in substantial injustice 

to the claimant. In the middle, the Canadian doctrine of forum non conveniens 

requires a real and substantial connection between the dispute/litigant and the forum 

before that litigant can rely on the juridical advantages available to him in a particular 

forum. At the other end of the spectrum, juridical advantages are freely considered in 

the Australian courts without any restrictions attached to them. 

6. Under the doctrine of forum non conveniens in England, it is clear that considerations 

of natural justice will be taken into account by the English courts under the second 

stage of the Spillada test to determine whether a stay of proceedings should be 

refused. This is also the case in Singapore and Canada. In contrast, the High Court of 

Australia has held that such factors will not be examined under the Voth inquiry. 

7. English judges have stated explicitly that public interest factors are not to play any 

part in the exercise of their discretion to decline jurisdiction on forum non conveniens 

principles. Similarly, the Australian courts have ignored such considerations in the 

application of the Voth test. On the other hand, the Canadian courts have diverged 

from the English common law position by providing that such factors can be taken 

into account. The position in Singapore on this point of comparison is still unclear. 
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8. Even though the formulation of the doctrine of forum non conveniens may be the 

same in some of our selected jurisdictions, the courts of these countries may attach 

different weight to the relevant factors. To illustrate, even though there is a significant 

Australian divergence from the English common law position in terms of the 

formulation of their forum non conveniens tests, it is interesting to note that the courts 

of both jurisdictions have attached significant weight to the law applicable to the 

dispute in question depending on the circumstances of the case. In contrast, although 

Canada has adopted the 'clearly more appropriate forum' test, the applicable 

substantive law is regarded as a mere factor with no special weight attached to it in a 

considerable number of Canadian cases. Singapore, on the other hand, is in 

agreement with the English common law both in relation to the formulation of its 

doctrine of forum non conveniens as well as the weight attached to the applicable 

law. 

9. Generally, litigants are much less likely to obtain a stay of Australian proceedings 

under the Voth principles in comparison to the situation in Canada, Singapore and 

England due to its emphasis on the inappropriateness of the local Australian forum. 

As Canada has a more relaxed approach towards juridical advantages unlike the 

English common law and Singapore position, it is arguable that the defendant's 

burden in satisfying the 'clearly more appropriate forum' test in Canada is more 

onerous as contrasted with the English common law and Singapore doctrine even 

though all three have adopted the same formulation for their forum non conveniens 

tests. 

10. With regards to the doctrine of forum non conveniens in the context of a federation, it 

is still the same Spiliada test that governs disputes involving England and other 

jurisdictions within the United Kingdom. Likewise, in Canada, the doctrine of forum 

non conveniens is applicable regardless of whether the dispute is inter-provincial or 

international in nature. In contrast, the Australian common law rules on jurisdiction for 

intra-national disputes have been superseded to a large extent by statute. Where 
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such legislation is applicable, it is the statutory criteria within them that determine 

whether jurisdiction should be declined. Interestingly, it is not the 'clearly 

inappropriate forum' test that is applicable. Instead, the Australian courts have held 

that the relevant statutory test is analogous to the Spiliada test. 

11. From the divergences and convergences we have observed in this chapter, it is clear 

that there has been a break up of Commonwealth private international law in relation 

to forum non conveniens in our selected jurisdictions. The Australian courts have 

contributed to this phenomenon to a very large extent as it has rejected the very 

formulation of the English common law doctrine of forum non conveniens. Even 

though the Canadian judiciaries have adopted the English common law 'clearly more 

appropriate forum' test, they have played a part in relation to this phenomenon by 

diverging from the English common law two-stage structure as well as providing for 

different sub-rules within the doctrine of forum non conveniens itself. The Singapore 

doctrine of forum non conveniens, on the other hand, is almost identical to the 

English common law Spiliada test. 
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CHAPTER 3: THE BREAK UP OF COMMONWEALTH PRIVATE INTERNATIONAL 

LAW IN RELATION TO TORT CHOICE OF LAW 

1. INTRODUCTION 

As was the case for our study of forum non conveniens in the previous chapter, there has 

been a break up of Commonwealth private international law in relation to tort choice of law in 

our selected jurisdictions. To illustrate, the Canadian and Australian courts have abandoned 

the traditional English common law Phillips v Eyre' approach, that there must be "actionability 

by the law of the forum and the law of the place of the tort, q2 

for a lex loci delicti rule. 3 In England as well, the Introduction of the Private International 

(Miscellaneous Provisions) Act 1995 has significantly limited the scope of the English 

common law tort choice of law regime. 4 In contrast, the English common law still has its 

adherents as the Singapore Court of Appeal has held that "the applicable choice of law rule in 

Singapore with respect to torts committed overseas is that laid down in Phillips v Eyre. "5 One 

can thus say that there is diversity in Commonwealth tort choice of law regimes. 

To examine the break up of this particular area of Commonwealth private international law, 

the structure utilised in our comparative analysis of forum non conveniens will be adopted 

here as well. The divergences and convergences in relation to key stages of the tort choice 

of law process will first be examined. They are as follows: 

2.1 Characterisation: unknown foreign torts 

2.2 Identifying the place of commission of the tort 

2[18701LR6QB1. 
North, Fawcett, Cheshire and North's Private International Law (London: Butterworths) (131" ed., 1999), at ti09. 
For Australia, see Pfeiffer v Rogerson (2000) 203 CLR 503, Renault v Zhang (2002) 187 ALR 1. For Canada, see Tolofson v 

Jensen [1994] 3 SCR 1022. 
4 Section 13,1995 Act. Note the difficulties arising from the interpretation of Section 10 of the 1995 Act in relation to the 
abolition of the English common law tort choice of law regime. On this point, see Briggs, Choice of Law in Tort and Delict 
11995] LMCLQ 519. 

Porno v SC Marine Pie Ltd [1999] 4 SLR 579, at [36]. 
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2.3 Tort choice of law rule 

2.4 Exception to the tort choice of law rule 

With these findings, we will then work out the nature and extent of the break up of 

Commonwealth tort choice of law regimes in our selected jurisdictions. 

Before we begin our comparative study, a few preliminary points must be noted. First, the 

focus of this chapter is on torts committed outside of the local forum. While a separate tort 

choice of law regime may be applicable to torts committed within the forum, it is simply 

beyond the scope of this thesis to examine this. Secondly, even though the 1995 Act is not a 

common law tort choice of law regime, for the sake of completeness, it is important that we 

address the changes that it has made to tort choice of law in England. Thirdly, Australia and 

Canada have provided for tort choice of law regimes that differ, depending on whether a tort 

is committed on an intra-national or international basis. In contrast, even though England has 

strong legal and historical ties to Scotland, Wales and Northern Ireland, the English common 

law does not provide for any special rules in relation to intra-UK disputes. Likewise, this is the 

position under the 1995 Act. 6 

2. EXAMINING THE VARIOUS DIVERGENCES AND CONVERGENCES IN RELATION TO 

TORT CHO/CE OF LAW 

2.1 CHARACTERISATION: UNKNOWN FOREIGN TORTS 

For tort choice of law rules to apply, the local forum's courts must first decide that the dispute 

in question is one relating to tort in accordance with its own private international law rules. In 

most cases, it will be clear to the courts that the claim is tortious in nature. 7 However, one 

area where difficulties have arisen is the classification of foreign torts which are conceptually 

unknown to the forum's courts. 

6 Section 9(7), 1995 Act. 
For a discussion of the possible overlaps between tort and family law/contract law, see for example, North, Private 

International Law Problems in Common Law Jurisdictions (London: Martinus Nijhoff Publishers) (1993), at 158-164. 
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2.1.1 English common law and Singapore 

Traditionally, there was no need to characterise unknown foreign torts as 'torts' for the English 

common law tort choice of law regime as such torts would fall foul of the lex fori limb of the 

Phillips v Eyre rule .8 
In recent years, however, doubts have been cast upon that position 

because of the decision in Red Sea Insurance Co Ltd v Bouygues SA. 9 In that case, even 

though under the first limb of the double actionability rule, the lex fori did not recognise any 

direct liability between the insurers and the parties alleged to be negligent, the Privy Council 

held that a flexible exception could be used to apply the lex loci delicti on its own. 

Some have argued that one implication of this decision is that there is no need to show that 

the claim is a tort under domestic law in order for the double actionability rule to apply. 

"[C]lassification in foreign law will have to be taken into account, in order not to rule out in 

limine the exception to the lex for!. "10 Nonetheless, one must remember that there is still a 

presumption against unknown foreign torts as the lex for! limb of the double actionability rule 

has not been abolished by the English courts. Accordingly, the characterisation of such torts 

as 'torts' for the purposes of tort choice of law is contingent on the courts' discretion under the 

exception. It is thus important for us to work out the prevailing judicial attitudes towards them. 

In commenting that it is not the intention of Lord Wilberforce to limit the flexibility of the 

exception by restricting its operation to the lox for!, Lord Slynn in Red Sea Insurance stated 

that "the fact that the forum is being required to apply a foreign law in a situation where its 

own law would give no remedy will be a factor to be taken into account when the court 

decides whether to apply the exception. "" Similarly, in Pearce v Ove Arup Partnership Ltd, 12 

Roch U, in applying Dutch law with the flexible exception, held that the case at hand did not 

involve a wrong which is conceptually unknown in English law thus indicating that the result 

See for example, Briggs, The Conflict of Laws (Oxford: Oxford University Press) (2002), at 181. "It follows from the lex fora 
limb that the only claims which can succeed are those in respect of torts known to English domestic law. " 

[1995] 1 AC 190. 
Yen, Tort Choice of Law beyond the Red Sea: Whither the Lex Fort? (1997) 1 Singapore Journal of International and 

Comparative Law 91, at 103. 
11 Red Sea, supra, n. 9, at 206. 
12 [1999] ILPr 442. 
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might be different if that were so. 13 On the other hand, in Chagos Islanders v The Attorney 

General, 14 it was held obiter that if the "tort of breaching a constitutional right"15 existed under 

Mauritius law, it would not be "impossible for the [Red Sea] exception to be made out"16 even 

though there was "no comparable tort"17 in England and the claim would thus fail under the 

first limb of the double actionability rule. In all, one can only say that it is unclear whether 

unknown foreign torts would be caught by the English common law tort choice of law regime. 

In relation to the Singapore position, the Singapore Court of Appeal has accepted the Phillips 

v Eyre rule and the Red Sea flexible exception as part of Singapore law in the case of Parno v 

SC Marine Pte Ltd. 78 Therefore, at least in principle, Singapore courts can adjudicate on 

unknown foreign torts as the formulation of the rules by the Privy Council in Red Sea does 

allow for that possibility. However, as there has been no discussion of unknown foreign torts 

in the Singapore courts, we simply do not know whether a Singapore judge will refuse to 

apply the flexible exception when such torts are involved. 

2.1.2 England: Part 111 of the 1995 Act 

It is clear that the 1995 Act can be applied to foreign torts, unknown under English domestic 

law. This is because, under section 9 of the Act, characterisation is to be made "for the 

purposes of private international law"19 thus indicating that English courts would have to "give 

effect to a law which is not in accordance with the law of England"20 as "this is what private 

international law is about. "21 This was confirmed by Aikens J in the case of Trafigura Beheer 

BV V Kookmin Bank Co22 where he stated that English courts "should examine relevant 

issues to decide whether they will be characterised as "relating to tort" not only by reference 

to English legal concepts and classifications, but by taking a broad "internationalist" view of 

t ibid, at [68]. 
[2003] EWHC 2222 (QB). 

IS ibid. at [422]. 
16 ibid, at [423]. 
17 ibid. 
18 Parno, supra, n. 5, at [36]. 
9 Section 9(2), 1995 Act. 

20 HL Paper 36 (1995), Pail 1, at 8 per Lord Mackay (the Lord Chancellor then). 21 ibid. 
22 [2006] EWHC 1450 (Comm) 

70 



legal concepts. "23 He thus held that the word 'tort' under section 9 of the 1995 Act is to be 

a construed broadly, so as to embrace non-contractual civil wrongs that give rise to a 

remedy. "2a 

One question however remains unanswered: how do we determine which unknown foreign 

tort would fall within the scope of the 1995 Act? Section 9 of the Act does not provide us with 

much information as to the criterion that is to be applied during the characterisation exercise 

except that it is a "matter for the courts of the forum n25 Likewise, the Law Commissions did 

not provide for any clarification of this question but they did state that the tort of invasion of 

privacy was an example of such unknown foreign torts. 26 In Douglas v Hello! Ltd (No 3), 27 

however it was held obiter by the English Court of Appeal that, as a privacy claim is 

"shoehorn(ed) 
... 

into the cause of action of breach of confidence, "28 a recent development in 

English substantive law29, it is not "treated as a tort 
. 
"30 This is because "a claim for breach of 

confidence falls to be categorised as a restitutionary claim for unjust enrichment. "31 In other 

words, as a privacy claim is "found under English substantive law, which gives it a non- 

tortious characterisation, "32 the courts were of the view that the 1995 Act was not applicable 

to this case. 

In the recent case of Trafigura Beheer BV v Kookmin Bank Co, Aikens J had to determine 

whether the acts of Trafigura in depriving Kookmin of a security interest in cargo was tortious 

for the purposes of the 1995 Act. As a "matter of English law classification, "33 Kookmin's claim 

was a matter relating to contract whereas under Korean law, it was a "non-contractual civil 

n34 wrong. In his reasoning, Aikens J commented that: 

2' ibid, at [68]. 
14 ibid, at [70]. 
23 Section 9(2), 1995 Act. 
26 Explanatory Notes to Clause 1(4) of the Draft Bill, set out in Law Corn No. 193 (1990), at 35. 
27 [200513 WLR 881. 
28 ibid, at [96]. 
29 See for example, Campbell v MGNLtd [2004] 2 AC 457. 
10 Douglas, supra, n. 27, at [96]. 
31 ibid, at [97]. 
32 North, Fawcett, supra, n. 2, at 620. 
"Trafigura, 

supra, n. 22, at [73]. 
34 ibid, at [74]. 
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"even if an analysis using English legal concepts and classification would not 

characterise an issue as "relating to tort", the English court must take 

account of legal concepts and classifications in any other relevant system of 

law. How this is to be done in each case must depend on the relevant facts 

and issues. "'s 

As Aikens J was of the view that he could not "ignore the way Kookmin puts its claim in 

Korean law and simply look at the matter through the eyes of English law, n36 he held that the 

security claim was one relating to tort. One can thus observe that the characterisation of the 

issue as a 'tort' by the foreign legal system is an important consideration in Aikens J's 

decision. One question, however, remains unanswered: in what circumstances, will the 

foreign classification of the claim as a tort be ignored by the English courts? This was not a 

point addressed by Aikens J. 

2.1.3 Australia and Canada 

Initially, when the Phillips v Eyre rule was still the tort choice of law rule in Australia and 

Canada, there was uniformity in these countries with the English common law position with 

regards to unknown foreign torts due to the effect the lex fori limb of that rule has on such 

torts. In recent years, with the rejection of the English common law tort choice of law rule for 

the lex loci delicti rule in Australia and Canada, characterisation has been brought into the 

open rather than subsumed within the first limb of the Phillips v Eyre rule, as is still the case 

under the English common law. Having said that, as no relevant case appears to have been 

decided in these two jurisdictions on torts conceptually unknown to Australian and Canadian 

domestic law, we cannot say for sure that such torts would be caught by their respective tort 

choice of law regimes. 

as ibid. at [68]. 
36 ibid, at [74]. 
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2.2 IDENTIFYING THE PLACE OF COMMISSION OF THE TORT 

For all our selected jurisdictions, as the lex loci delicti is an essential component of their tort 

choice of law regimes, identifying the place where a tort is committed is necessary. Generally, 

the tests formulated by the judiciaries in Australia, Canada and England to achieve this 

objective are similar in that they are all discretionary and thus flexible approaches. The 

difference is in the wording of the individual tests and the factors that the courts can consider 

in the application of these approaches. 

The English 1995 Act however, provides an interesting contrast to the common law tort 

choice of law regimes as it identifies the applicable law "directly and without involving the 

fictional place of the tort or delict. "37 However, as was pointed out by Cheshire and North, this 

is not as "radical"38 as it seems. All the Act does is to fuse the rules on locating the place of 

commission of the tort and the relevant tort choice of law rule into a single rule. Put another 

way, in determining the applicable law itself, it is inevitable that the tort be localised in some 

manner. 

2.2.1 English common law 

To determine where a tort is committed for choice of law purposes, the English common law 

position is provided for by the case of Metall und Rohstoff AG v Donaldson Lufkin & Jenrette 

Inc. 39 where the general test enunciated by the Privy Council in Distillers Co. (Biochemicals) 

Ltd v Thompson40 for the purposes of assuming jurisdiction was endorsed. This approach 

requires the courts to "to look over the series of events... and ask... where in substance did 

this cause of action arise. "41 As this test is phrased in such an open-ended manner, courts 

have "considerable room to manoeuvre as a consequence of which it is impossible to lay 

down hard and fast rules. "42 

"Caw Corn No. 193 (1990), at para 3.6. 
39 North, Fawcett, supra, n. 2, at 630. 
79 [1990] 1 QB 391, at 446. 
40 (197 1] AC 458. 
41 ibid, at 468. See Base Metal Trading Lid vShamurin [2005] 1 WLR 1157 for a recent endorsement of this approach. 
42 Clarkson, Hill, Jaffey on the Conflict of Laws (London: Butterworths LexisNexis) (2"d ed., 2002), at 260. 
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2.2.2 Australia 

Even though the Distillers substance test was endorsed by the High Court of Australia in Voth 

v Manildra Flour Mills Pty Ltd43 in a choice of law context, it is interesting to note that the 

majority Justices in that case interpreted the Distillers approach as requiring the courts to 

ascertain "the place of the act of the part of the defendant which gives the plaintiff his cause 

of complaint; "44 it is "some act of the defendant, and not its consequences, that must be the 

focus of attention. "45 In comparison, the English common law Distillers test does not provide 

for any limitations to the factors that the courts can take into account when determining the 

locus delicti. Accordingly, the Australian interpretation of the Distillers substance test is clearly 

a departure from the English common law position at this point in time. 

Subsequently, however, this interpretation was rejected by the High Court of Australia in Dow 

Jones & Company Inc v Joseph Gutnicki where the majority Justices stated, "[a]ttempts to 

apply a single rule of location... have proved unsatisfactory. 47 One can thus observe a 

convergence with the English common law position with the court's decision that the question 

should simply be "where in substance did this cause of action arise. "48 

2.2.3 Canada 

The Moran test 

Initially, in Moran v Pyle National (Canada) Ltd, 49 Dickson J examined the English common 

law approach in Distillers and stated that it hinted at a 'real and substantial connection' test. 

Specifically, he regarded a "tort as having occurred in any country substantially affected by 

the defendant's activities ... and the law of which is likely to have been in the reasonable 

43 (1990) 171 CLR 538, at 566-569. 
u ibid, at 567. 
4s ibid. 
46 (2002) 194 ALR 433. 
47 ibid, at [43]. 
48 ibid. 
49 [1975] 1 SCR 393. 
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contemplation of the parties. "50 Before Tolofson v Jensen, 51 it was assumed that the Moran 

test was the approach for tort choice of law even though it was formulated in a jurisdictional 

context. 52 

In comparison, the wording of the Moran test is more specific in that it requires the courts to 

locate countries which are substantially affected by the defendant's activities. The Distillers 

test on the other hand, is more vaguely phrased in that it simply inquires as to where in 

substance the tort is committed. As the focus of the Moran test is on the consequences of the 

defendant's activities rather than his actions, judicial discretion is curtailed, as the Canadian 

courts are limited in the factors they can take into account. In contrast, the English common 

law approach has no such restrictions. 

Furthermore, as more than one country can be affected by the defendant's activities in a 

substantial manner, the application of the Moran test may result in the "cumulative application 

of the law of two countries. "53 As North has pointed out, this can be justified by "expansionist 

attitudes to the assumption of jurisdiction"54 but not in relation to the location of the tort in a 

choice of law context. There, we are to identify a law that would determine the substantive 

issues between the parties in relation to the tort. Accordingly, "there can only be one place of 

wrong. n55 In contrast, under the general wording of the Distiller test, it is quite unlikely that 

courts will identify two or more locations of the tort in determining the applicable law. It is thus 

clear that that the Moran test is in divergence from the English common law Distillers 

approach at this point in time. 

The Tolofson approach 

Subsequently, in Tolofson v Jensen, the Supreme Court of Canada rejected the English 

common law Phillips v Eyre rule and held that "as a general rule, the law to be applied in torts 

50 ibid, at [I I]. 
51 [1994] 3 SCR 1022. 
32 North, supra, n. 7, at 149. 
53 ibid. 
54 ibid. 
55 Nygh, Davies, Conflict of Laws in Australia (Sydney: LexisNexis Butterworthsx7'h ed., 2002), at 421 
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is the law of the place where the activity occurred "56 However, where an "act occurs in one 

place but the consequences are directly felt elsewhere... it may well be that the consequences 

would be held to constitute the wrong. "57 In short, the place of the tort is either the place of 

injury or the place of the wrongful activity and it is up to the courts to determine which is 

applicable in a particular fact situation. 

One difference between the Tolofson and Distillers approaches is that the former restricts the 

location of the tort to the place of the act and its consequences whereas there are no such 

limitations for the Distillers substance test. In practical terms, however, it is unlikely that the 

English common law test will be applied to identify the place of commission of the tort in one 

other than these two locations. Instead, one can say that the two approaches are similar in 

that they both provide the courts with a high degree of discretion in working out the situs of 

the tort. 

Even though the Tolofson approach has been accepted by most lower Canadian provincial 

courts5s as the test for determining the place of commission of a tort for tort choice of law 

purposes, Goldenberg J in Prebushewski v Dodge CityAuto59 has commented that there are 

still doubts as to whether the Moran test "will be confined to the negligent manufacture of 

products, or whether it will be applied to other cases of negligence or even perhaps to other 

torts. "60 In other words, there is still some uncertainty in relation to the Canadian rules on 

determining where a tort is committed. 

2.2.4 England: Part Ill of the 1995 Act 

It is stated in the Law Commissions Report which the 1995 Act is based on that "there is a 

fiction in identifying any particular country as the place of the tort or delict. n61 Rules which 

's To1oßon, supra, n. 51, at [43]. 
37 ibid. 
se See for example, Barclays Bank plc v Inc Inc (1999) 242 AR 18, Integral Energy & Environmental Engineering Ltd v 
Schenker of Canada Ltd (2001) 293 AR 327 but see Ostroski v Global Upholstery Co[1996] ACWS (3d) 990 where the Moran 
test was applied in a post Tolofson case. 39 (1999] Sask R 76. 
60 ibid, at [8]. 
61 Law Com No. 193 (1990), at para. 3.6. 
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directly locate the applicable law were thus preferred by the Law Commissions. These rules 

are provided for by section 11 of the Act. 

Under section 11(1), if all the events constituting a tort occurred in a single jurisdiction, that 

country would provide the applicable law. If these events were scattered across jurisdictions, 

we would have to look at section 11(2) of the Act. In particular, for torts involving personal 

injuries or death or torts in respect of damage to property, under section 11(2)(a) and (b), we 

have to first work out the place where the "individual was when he sustained the injuryn62 or 

"where the property was when it was damagedi63 in order to apply the law of that jurisdiction. 

For all other cases, section 11(2)(c) requires the courts to work out the "country in which the 

most significant element or elements"6" of the events constituting a tort occurred before they 

can apply the law of that country. 

At the outset, one structural point must be made before we enter into a detailed comparison 

of the individual sub-rules under the 1995 Act and the approaches adopted by the rest of our 

selected jurisdictions. For these countries, a single, usually flexible, general rule is used to 

locate the place of commission of a tort. Section 11(2), on the other hand, employs two 

different rules: a place of injury/damage rule and a 'most significant element' rule. 

a) Sub-rules 11(2)(a) and (b): place of Injury/damage rule 

It can be seen from the above that sub-rules 11(2)(a) and (b) provide for a place of injury or 

damage rule for torts involving personal injury, death or property damage. This is a "simple, 

though sometimes arbitrary, rule"65 and it is in stark contrast with the English common law 

Distillers substance test which provides for a high degree of judicial discretion. In the 

application of this statutory rule, judges can only rely on the place where the injury or damage 

occurred in working out the place of commission of torts involving personal injury, death or 

property damage, whereas under the English common law approach, there is no such 

62 Section 11(2)(a), 1995 Act. 
Section 11(2)(b), ibid. 
Section 11(2Xc), ibid. 

6s Briggs, supra, n. 8, at 187-188. 
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limitation. In other words, for such torts, the English common law test "leaves a margin of 

appreciation to the judgei66 to determine where they are committed. In particular, it has been 

observed that for personal injury cases, "in almost every instance, the [English] court was 

able to assemble the facts so that damage and the act complained of were located in a single 

place. "67 

b) Sub-rules s11(2)(c): most significant element rule 

Section 11(2)(c) provides for a flexible sub-rule that "leaves it to the courts to work out a 

solution"68 to the problem of locating the place of the tort as no definition of 'significant' is 

provided by the Act itself. It has been held by the English courts in the cases of Morin v 

Bonhams & Brooks Limited69 and Protea Leasing v Air Cambodge Co Ltd7° that no reliance 

should be placed on the English common law in applying section 11(2)(c). Instead, the 

section requires "an analysis of all the elements constituting the tort as a matter of law, and a 

value judgment regarding their 'significance. '"'1 

Similar to the Distillers substance test and the Tolofson approach, the section 11(2)(c) "test is 

inherently vague and therefore permits considerable manipulation by the courts. "72 However, 

despite this similarity, there are still a number of differences between these approaches. 

1. First, the test can only take into consideration, elements of events which constitute 

the tort and these are normally the "acts and consequences that make up the tort. "73 

As seen above, the Tolofson test is similarly restricted. The English common law 

Distillers test, on the other hand, has no such limitations although it would be rare for 

the English courts to make use of factors other than these considerations. 

" ibid, at 179, 
67 ibid. 
68 North, Fawcett, supra, n. 2, at 634. 
69 (2003] EWCA Civ 1802. 
70 (2002] All ER (D) 224. 
71 Morin, supra, n. 69, at [ 16]. See also, Dornoch Ltd v The Mauritius Union Assurance Company Ltd [2006] EWCA Civ 389, at 
[47]. Trafigura, supra, 22, at (77]. 
72 Clarkson, Hill, supra, n. 42, at 272. 
73 North, Fawcett, supra, n. 2, at 634. 
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2. Secondly, as was pointed out by Moore Bick J in Protea Leasing, section 11(2)(c) 

provides for a more flexible approach in comparison to the Distillers substance test as 

it is "one which might yield different answers in different cases even in relation to the 

same kind of tort. n74 This flexibility is not shared by the English common law approach 

as it is used to "promote rule-creation for specific torts. "75 This appears to be the case 

for the Australian and Canadian tests as well. Accordingly, as a result of this 

difference, the section 11(2)(c) test is effectively the most flexible approach in our 

comparative study. 

2.2.5 Singapore 

No discussion of a general rule for working out the place of commission of a tort was made in 

the Singapore cases on tort choice of law. As such, we do not know what the Singapore 

approach is. The localisation of torts in these cases appears to have been made in a knee- 

jerk reaction to the tort in question without the application of any legal tests. 76 

2.3 TORT CHOICE OF LAW RULE 

2.3.1 The overall picture 

As there has been considerable activity in the evolution of the tort choice of law rule in our 

selected Commonwealth jurisdictions, a brief historical summary of these developments will 

first be provided before we embark on a detailed comparative examination of them. 

The starting point for the English common law tort choice of law rule is in the judgment of 

Willes J in Phillips v Eyre where he held that: 

74 Protea Leasing, supra, n. 70, at [78]. 
75 Hams, Choice of Law in Tort - Blending in with the Landscape of the Conflict of Laws? (1998) 61 Modem Law Review 33, at 39. 
76 See for example, Coh Chok Tong v Tang Liang Hong [1997] 2 SLR 641, at [78]. 
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"[a]s a general rule, in order to found a suit in England for a wrong alleged 

to have been committed abroad, two conditions must be fulfilled. First, the 

wrong must be of such a character that it would have been actionable if 

committed in England... Secondly, the act must not have been justifiable 

by the law of the place where it was done. . 77 

For most of the twentieth century, Australian, 78 Canadian79 and Singaporean8° judges applied 

the above approach as their tort choice of law rule in uniformity with the English common law. 

Nevertheless, it has been pointed out that the scope of application of the Phillips v Eyre rule 

"has never been clear and it has been subjected to endless scrutiny and speculation though 

the words themselves have been regarded with the veneration appropriate to the words of a 

statute n8' It is thus unsurprising that a closer scrutiny of the relevant cases would reveal that 

divergences have occurred in relation to the interpretation of that rule in some of our selected 

jurisdictions. Furthermore, in recent years, Australia and Canada have departed from the 

Phillips V Eyre rule by adopting a lex loci delicti rule. Likewise, the 1995 Act has introduced a 

similar tort choice of law rule as well. In sharp contrast, the Phillips v Eyre rule is still good law 

in Singapore. 

Accordingly, we can examine the development of the tort choice of law rule in our selected 

Commonwealth jurisdictions at two different stages; first, before the rejection of the Phillips v 

Eyre rule, the divergences and convergences in relation to the interpretation of that rule and 

secondly, the divergences and convergences in relation to the Phillips v Eyre rule itself. 

77 Phillips v Eyre, supra, n. 1, at 28-29. 
'r There have been Australian lower court cases which applied the Phillips v Eyre rule before its endorsement by the High Court 
of Australia in Koop v Bebb (1951) 84 CLR 629 such as Potter v Broken Hill Pty Ltd. [ 1905] VLR 612 and Varawa v Howard 
Smith Ltd [ 1910] VR 509. 
79 Clear endorsement of the Phillips v Eyre rule was provided for by the Supreme Court of Canada in Mclean v Pettigrew [ 1945] 
2 DLR 65. Before this, there have been earlier lower court cases which adopted the same approach such as O'Connor v Wray 
193012 DLR 899 and Can. Nat'l SS Co v Watson [1939] 1 DLR 273. 8"R JSneddon v AC Shafe [ 1947] 1 MLJ 197. 81 Sykes, A Textbook on the Australian Conflict of Laws (Sydney: The Law Book Company Limited) (1972), at 222. 
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2.3.2 Divergences and convergences in relation to the interpretation of the Phillips v 

Eyre rule 

In this subsection, the second limb of the Phillips v Eyre rule as well as its juridical nature will 

be used to illustrate the divergences and convergences that have occurred in relation to the 

interpretation of that tort choice of law rule in our selected jurisdictions. 

a) The second limb of the Phillips v Eyre rule 

English common law 

Two interpretations of the second limb of the Phillips v Eyre rule have been made by the 

English courts. First, in Phillips v Eyre, it was held that that limb required that the act be not 

justifiable by the lex loci delicti. Subsequently, in Machado v Fontes, 82 Lopes and Rigby LJJ 

read that statement as providing that the act complained of must not be "innocenti83 in the 

country where it was committed. If the act were contrary to the law of that country, though 

giving rise to no civil liability there, it would not be "justifiablei84 for the purposes of the second 

condition. In Boys v Chaplin85 however, the position in Machado was rejected and instead, 

Lord Wilberforce provided the second interpretation for this sub-section which is to consider 

both limbs of the test as requiring actionability. 86 

Australia 

Since the beginning of the 20th century, Australian courts have criticised the Machado 

interpretation of the Phillips v Eyre rule in cases such as Varawa v Howard Smith Ltd, 87 Koop 

V Bebb88 and Anderson v Eric Anderson Radio & TV Pty Ltd. 89 Although, these judicial 

statements were strictly obiter, it seems clear that Machado would not be followed if a dispute 

ex [1897] 2 QB 231. 
93 ibid, at 233 per Lopes IJ, at 235 per Rigby U. 
9` ibid. 
" [1971] AC 356. 
86 ibid, at 387-389. 
B' [1910] VR 509, at 523-524. 
8'0 951) 84 CLR 629, at 642-643. 
B9 (1965) 114 CLR 20, at 40. 
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required a resolution of the interpretation of the second limb of the Phillips v Eyre rule for the 

Australian context. 9° Interestingly, the High Court of Australia In Koop v Bebb has held that it: 

"may be the true view that an act done in another country should be held to 

be an actionable wrong in Victoria if, first it was of such a character that it 

would have been actionable if it had been committed in Victoria, and 

secondly, it was such as to give rise to a civil liability by the law of the place 

where it was done. "91 

In other words, the High Court may have interpreted Phillips v Eyre as providing for a double 

actionability rule a few years before Boys v Chaplin. In particular, Lord Wilberforce mentioned 

the above quote from Koop v Bebb in the process of formulating the double actionability rule 

in Boys v Chaplin and though he did not explicitly state that the inspiration for his 

interpretation came from the High Court of Australia, one would submit that it forms, at least 

part of it. 92 In subsequent Australian cases 93 however, the Australian courts have held that 

"the plaintiff may succeed in his action if the defendant's conduct was actionable merely in the 

abstract under the lox loci delicti, even though there was in fact, in the circumstances of the 

case, no liability of any kind under that law. "94 It should be noted that this is not the case 

under the English common law position. 95 

In short, the Machado interpretation was probably not part of Australian law at this point in 

time. In addition, the Australian courts may have interpreted Phillips v Eyre as providing for a 

double actionability rule; a position that would only be reached by the English common law in 

the later case of Boys v Chaplin. 

Canada 

"This view is supported by the comments of Kelly J in Carleton v Freedom Publishing Co Ply Ltd (1982) 63 FLR 326, at 341 - 
342 where he stated that "[i]n my opinion, Koop v Bebb left open the question considered by Cussen J in Varawa's case whether 
Machado v Fontes remains good law... it is, in my opinion, possible to say that the weight of authority in Australia is against its 
acceptance even though it has not been formally rejected. " 91 Koop v Bebb, supra, n. 88, at 643. 
92 Boys v Chaplin (HL), supra, n. 85, at 388-390. 
93 See for example, Eric Anderson Radio supra, n. 89, Hartley v Venn (1967) 10 FLR 151. 
'4 Law Commission Working Paper No. 87 (1984), at para. 2.16. 
" ibid, at para. 2.19. 
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In contrast to the Australian position, the Machado interpretation was endorsed by the 

Supreme Court of Canada in the case of Mclean v Pettigrew. 96 Accordingly, there was no 

Canadian divergence from the English common law position on this point of comparison at 

this point in time. 

After the House of Lords' rejection of the Machado interpretation of the Phillips v Eyre rule for 

a double actionability rule in Boys v Chaplin, the Canadian courts continued to apply the 

former approach as they were still bound by the decision of the Supreme Court of Canada in 

Mclean. The scene was thus set for a debate in the Canadian courts on two questions, first, 

whether they should adopt the English common law interpretation in Boys v Chaplin and 

secondly, whether the Mclean authority would be an obstacle to the adoption of the double 

actionability rule. Unfortunately, the bulk of the discussion was centred upon the latter as 

most courts simply assumed that there should be convergence. It was only in Grimes v 

Cloutiers' that the courts speculated obiter that the double actionability rule may not 

anecessarily afford the most desirable basis for resolving choice of law issues in tort cases. "98 

We now turn to examine the judicial resolution of the Mclean authority. 

Initial judicial reaction was tentative as lower courts "felt compelled by the constraints of the 

Supreme Court of Canada decision"99 to apply the Machado interpretation10° even though 

their reluctance was made clear by their express support for the English common law 

approach. 101 Eventually, judicial discontentment with Mclean would reach a climax with the 

case of Grimes v Cloutier where the Ontario Court of Appeal avoided the authority of Mclean 

by confining it to its factual matrix. They held that, in situations where the "two defendants live 

in the jurisdiction of the place where the tort occurred, "102 the rule in Boys v Chaplin would 

apply. In contrast, if neither party lived in the jurisdiction where the accident took place, the 

Ontario courts would be bound by the Mclean decision. 

%[ 1945] 2 DLR 65. 
"(1989) 61 DLR (4m) 505. 
99 ibid, at [58]. 
"North, 

supra, n. 7, at 152. 
100 See for example, Going v Reid Brothers Motor Sales Ltd (1982) 136 DLR (3d) 254, Lewis v Leigh (1986) 12 OAC 113, at 
122. 
101 See for example, Going, ibid, at [ 106]. 
102 Grimes, supra, n. 97, at [30]. 
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Later Ontario cases extended the scope of the decision in Grimes by providing that, so long 

as the residence of either one of the parties was that of the place of the tort, the Boys v 

Chaplin interpretation would operate. 103 However, this was then limited by the Ontario Court 

of Appeal in Williams v Osei-Twum104 which restricted the relevant factual inquiry to the 

residence of the parties. In particular, the courts held that other factors such as the residence 

of third party insurers were unhelpful in determining whether to apply Mclean. 

Hence, in effect, the Ontario courts have interpreted Grimes as providing for a two-tiered test, 

an initial factual analysis of the residence of the parties directly involved in the dispute 

followed by the application of either the Machado or the Chaplin interpretation. One point to 

note is that it is unclear as to whether courts of other provinces in Canada had adopted this 

approach. In particular, the British Columbia courts had been ambivalent as to its 

application. 105 

In comparison, there is no need for a preliminary examination of the residence of the parties 

under the English common law tort choice of law rule. For cases that do not fall on the Mclean 

side of the Grimes v Cloutier framework, it can be observed that the Ontario courts have 

adopted the double actionability rule. Conversely, the lex fora would be the applicable law if 

the actions of the defendant were at least punishable in the place where it was committed. 

The English courts have of course rejected this interpretation of the Phillips v Erye rule. 

Singapore 

Unlike the hostility of the Australian judiciaries towards the Machado interpretation of the 

Phillips v Eyre rule, Singapore courts have remained silent in this debate. In RJ Sneddon v 

AG Shafe, 106 the only Singapore tort choice of law case before the modification of the Phillips 

v Eyre rule in Boys v Chaplin, Brown J made no mention of the Machado interpretation. He 

103 See for example, Prefontaine Estate v Frizzle (1990) 71 OR (2d) 385, Buchar v Weber (1990) 71 DLR (4ih) 544. 
1°1(1992) 99 DLR (4ih)146. 
103 See for example, Vo v Millard (1994) 49 ACWS (3d) 461. 10'[1947] 1 MLJ 197. 
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did not even have to apply the Phillips v Eyre rule as no tort choice of law issue arose in the 

case itself due to a further finding that there was no tort in the first place. 107 

After Boys v Chaplin was decided, Singapore tort choice of law was slow in keeping up with 

the rapid developments in the Commonwealth world. When the Singapore courts examined 

the tort choice of law rules for torts committed abroad in 1996, academic curiosity was 

momentarily piqued by the judgement of Chao Hick Tin J in Frans Banbang Siswanto v 

Coutts108 where the lex loci deliciti was applied. Confusion was then generated by the later 

case of Goh Chok Tong v Tang Liang Hong109 where adherence to the Phillips v Eyre rule as 

modified by Boys v Chaplin was maintained. 10 As Yeo had pointed out, this was a "conflict 

between two High Court decisions""' and that it was "clearly open to the Court of Appeal... to 

consider what is the best position to adopt for Singapore, in the light of recent developments 

in England and the Commonwealth. 12 The Singapore Court of Appeal13 did deliberate on 

this issue and it opted for the English common law rule in Phillips v Eyre as well as the 

interpretation of that rule in Boys v Chaplin. 

b) The juridical nature of the Phillips v Eyre rule 

English common law and Singapore 

One interpretation of the Phillips v Eyre rule is that it functions as a "preliminary or 'threshold' 

rule which defined the circumstances in which the forum could assume jurisdiction" 114 thus 

leaving "another rule, to govern choice of law. "15 Generally, the threshold interpretation 

attracted the most support in Australia and Canada. In England, it was only examined late in 

the development of the Phillips v Eyre rule in the case of Boys v Chaplin. In particular, in that 

case, Lord Diplock in the English Court of Appeal suggested the use of the threshold 

107 ibid, at 201. 
108 (Unreported, Singapore High Court, S/N 110/1996,9 November 1996). 
i0[1997]2SLR641. 

ibid, at [74]. 
Yeo, Private International Law: Recent developments in Singapore (1997) 1 Singapore Journal of International and 

Comparative Law 560, at 587. 
112 ibid. 
13 Parno, supra, n. 5, at [36]. 

14 Nygh, Davies, supra, n. 55, at 418. 
13 North, supra, n. 7, at 156. 
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interpretation. ' 16 However, when the dispute went up to the House of Lords, Lord Wilberforce 

rejected that approach altogether. ' 17 It is thus obvious that this interpretation has not since 

featured much under the English common law. 

In Singapore, no mention of this interpretation was made till the case of Goh Chok Tong in 

1997. In that case, the Singapore High Court examined the various interpretations placed 

upon the juridical nature of the Phillips v Eyre rule and commented that "such 

characterisations are unnecessary in practice. "118 Despite this dismissal, they went on to 

support Lord Wilberforce's rejection of the threshold interpretation. In addition, it should also 

be noted that the Singapore Court of Appeal in Parno has indicated that the "applicable 

choice of law rule in Singaporen19 is provided for by Phillips v Eyre. 

Australia 

In comparison to the English common law and Singaporean position, the threshold 

interpretation of the Phillips v Eyre rule was raised at an early stage in the Australian courts in 

the cases of Eric Anderson Radio120 as well as Hartley v Venn. 121 In both cases, it was held 

that the Phillips v Eyre rule was a threshold rule and that on the facts of the case, it was 

satisfied. They then moved on to apply the lex fori to the substantive issues in question. At 

this point in time, there was no mention of the threshold approach in the English courts. 

Eventually, the threshold interpretation was raised and rejected by the English courts in Boys 

v Chaplin. In Breavington v Godleman, '22 the High Court of Australia made clear their 

preference for the interpretation of Phillips v Eyre as a choice of law rule. 123 Curiously, this 

was not followed in subsequent cases. 124 Most notably, Dawson J has held in the High Court 

16 Boys v Chaplin (CA) [1968] 2 QB 1, at 38-39. 
1 17 Boys v Chaplin (HL), supra, n. 85, at 385-387. 
111 Goh Chok Tong, supra, n. 109, at [76]. 
119 Parno, supra, n. 5, at [36]. My italics. 120 Eric Anderson Radio, supra, n. 89, at 23. 
121 Hartley v Venn, supra, n. 93, at 155. 
'u (1988) 169 CLR 1. 
ý23 ibid, at 110. 
Ju See for example, Gardner v Wallace (1995) 184 CLR 95, Thompson v Hill (1995) 38 NSWLR 714. 
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case of Gardner v Wallaoet25 that the Phillips v Eyre rule was only a threshold test, 126 in 

sharp contrast to the decision of the House of Lords in Boys v Chaplin. It should also be 

noted that there was uncertainty as to whether the lex fori127 or the lex loci delicti128 would be 

applied after the threshold rule was satisfied. In the end, this interpretation was rejected 

conclusively only at the start of this century when the High Court of Australia abandoned the 

English common law Phillips v Eyre rule. 129 

Canada 

In Canada, the threshold interpretation was first raised by Lieff J in Gagnon v Lecava/ier130 

where he held that the Phillips v Eyre rule "sets down the necessary conditions which must 

exist before an action can properly be entertained" 131 by the Canadian courts. However, the 

strength of the authority is doubtful as both counsel in the case were in agreement on the 

threshold interpretation and Lieff J simply concurred with that view. 132 As it was held that the 

Phillips v Eyre rule was not satisfied on the facts of the case and thus the Canadian courts 

had no "jurisdiction to entertain"133 the action, Lieff J did not examine what the choice of law 

rule would be once the threshold was met. 134 As mentioned above, at this point in time, this 

interpretation of the Phillips v Eyre rule was not even examined by the English courts. 

After the rejection of the threshold interpretation in Boys v Chaplin, there was some 

uncertainty as to whether this was the case as well in the Canadian courts. 135 Interestingly, in 

Tolofson v Jensen when the Supreme Court of Canada examined the judgment of Willes J in 

Phillips v Eyre, they commented obiter that the first limb "is strictly related to jurisdiction"136 

125 (1995) 184 CLR 95. 
126 ibid, at 98. 
'_' See for example, Gardner, ibid. 
128 See for example, Arrowcrest Group Pry Ltd v Advertiser News Weekend Publishing Co Pty Ltd (1993) 113 FLR 57, Wilson v 
Nattrass (1995) 21 MVR 41. 

Pfeil er, supra, n. 3, at [24] - [26]. 
X30 (1967) 63 DLR (2d) 12. 

tbid, at [10]. 
132 ibid. 

133 ibid, at [12]. 
134 It was only in the later case of Ang v Trach (1987) 57 OR (2d) 300 that Canadian courts applied the lex fort as the substantive 
law after the threshold was met. '3s For cases supporting the threshold interpretation, see for example, Northern Alberta Rail Co vK&W Trucking Co Inc (1974) 
62 DLR (3d) 378, Ang v Trach, ibid. For cases rejecting it, see for example, Interprovincial Co-operatives Ltd v The Queen 
11976] 1 SCR 477, Mason v Mason (1988) 46 DLR (4'") 333, Grimes v Cloutier, supra, n. 97. 
36 Tolofson, supra, n. 51, at [26]. 
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and the second, they would "normally think of as dealing with choice of law. "137 Their 

observation seems odd, as this was not the threshold approach adopted by lower Canadian 

courts in previous cases. All along, the Canadian provincial courts in support of such an 

interpretation have held that the entire Phillips v Eyre rule was a threshold rule. 

In spite of this confusion, the threshold interpretation has been rejected by the Supreme Court 

of Canada in Tolofson along with the Phillips v Eyre rule. 

2.3.3 Divergences and convergences in relation to the Phillips v Eyre rule 

In this section, we move on to examine the Australian and Canadian divergences from the 

Phillips v Eyre rule when their respective judiciaries abandoned it for the lex loci delicti. In 

addition, the English statutory tort choice of law rufe will be analysed as well. 

English common law and Singapore 

To reiterate, under the English common law, a "double limbed choice of law rule"138 is applied 

by the English courts for torts committed abroad. Derived from Phillips V Eyre and modified by 

Boys v Chaplin, the rule requires that the claim be actionable "as a tort according to English 

law, subject to the condition that civil liability in respect of the relevant claim exists as between 

the actual parties under the law of the foreign country where the act was done. "139 In short, 

the applicable law is the overlap between the lex loci delicti and the lex fora. 

As was mentioned above, the Singapore courts have adopted the English common law 

Phillips V Eyre rule. However, it must be noted that in the recent case of Ang Ming Chuang V 

Singapore Airlines Ltd140, Woo Bih Li J, a High Court judge stated that if he were "not bound 

by the doctrine of precedent, [he] would have departed from the double actionability rule for 

137 ibid. 
38 North, Fawcett, supra. n. 2, at 610. 
39 Boys v Chaplin, supra, n. 85, at 389. 

140 [2005] 1 SLR 409. 
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the reasons"141 provided by the Supreme Court of Canada in the case of Tolofson In favour 

of the lex loci delicti. "12 In addition, he pointed out that "Told/son was not drawn to the 

attention of [the Singapore] Court of Appeal"143 and that they may "consider it time to depart 

from the double actionability rufe. °"4 Accordingly, there is a distinct possibility that this 

Singapore conformity with the English common law Phillips v Eyre rule may not be maintained 

in future cases. 

Canada 

After decades of Canadian adherence to the English common law tort choice of law rule, in 

1994, the Phillips v Eyre rule was abandoned by the Supreme Court of Canada in Tolofson v 

Jensen and replaced by the lex loci delicti for both inter-provincial and international torts. 145 

Clearly, this is a Canadian divergence from the English common law position. 

However, despite the removal of the lex for! from the Canadian tort choice of law rule, it is 

important to note that the application of the two approaches may often generate the same 

result. To elaborate, it can be observed from tort choice of law cases that most claimants 

bring their action in a particular forum when the lex for! is more advantageous to their claim as 

compared to the lex loci delicti. 146. However, if they brought their claim in England or 

Singapore, as the double actionability rule would provide for the application of the law that is 

common to both jurisdictions, the "claimant [could] never succeed to a greater extent than is 

provided for by the less generous of the two systems of law concerned. "147 

Take for example, Boys v Chaplin. The claimant wanted to avoid a particular rule of Maltese 

law which prevented the recovery of damages for non-pecuniary losses, in contrast to English 

law which allows for such heads of damages. However, as their claim for non-pecuniary 

damages would not be recoverable under Maltese law, the plaintiffs' claim was not actionable 

141 ! bid, at [50]. 
142 ! bid, 

143 ibid. 
144 ibid, 
us Tolofson, supra, n. 51, at [43]. 
"6 Usually, the forum will have higher caps on damages, less restrictions on the types of losses one can bring an action for or longer limitation periods as compared to the law where the tort was committed thus attracting the litigant to the forum. 
147 Law Commission Working Paper No. 87 (1984), at para. 3.9. 
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under the second limb of the double actionability rule. Effectively, this meant that the Maltese 

rule in relation to the non-existence of a specific head of damages was applied. ' 48 Likewise, if 

the double actionability rule were applied to the cases of Pfeiffer v Rogerson149 and Renault v 

Zhang, 150 the end result would still be the application of the rule that the claimant wanted to 

avoid i. e. the lex loci delicti. Hence, at least in relation to claimants who engage in such forum 

shopping, the lex fori will not play any part under both tort choice of law rules unless an 

exception is used to apply that law. 

Accordingly, it is only if an action were brought in the English courts when the lex loci delicti is 

more favourable to a litigant's claim that the application of the double actionability rule would 

generate a different result from the lex loci delicti rule. 151 Since this situation is rare, one could 

argue that in practical terms, the two tests are likely to produce the same result in the majority 

of cases. Nonetheless, it is important to note that significant differences lie in the policy 

objectives that the two tests are attempting to meet. This will be dealt with in greater detail in 

Chapter 6. 

England: Part III of the 1995 Act 

As was mentioned above, to work out the applicable law under section 11 of the 1995 Act, we 

have to localise the tort in question before applying that jurisdiction's law to the legal issues at 

hand. As this involves identifying the place where the tort is committed, the tort choice of law 

rule under the 1995 Act is effectively a statutory lex loci delicti rule. 

Structurally, the Canadian tort choice of law rule is different from the section 11 tort choice of 

law rule under the 1995 Act as the rules identifying the place of the tort and the tort choice of 

law rule itself are separate from one another. In contrast, the 1995 Act fuses these two rules 

"' lt was only with the application of an exception to the double actionability rule that the claimants were able to recover their 
non-pecuniary losses in Boys v Chaplin. Another example is provided by Johnson v Coventry Churchill International Ltd[ 19921 
3 All ER 14 where the lex loci delicti, German law was effectively applied as there was no liability under that law. 
'" (2000) 203 CLR 503. 
150 (2002) 187 ALR 1. 
151 See for example, Red Sea Insurance where the favourable law to the counter-claimants was the lex loci delicti instead of the 
lex fora. In that case, the lex fori would be the effective applicable law as it was the lowest common denominator between the lex 
fort and the lex loci delicti. This situation arose, in contrast to Boys v Chaplin and Johnson, only because the claimants brought 
the defendants to court in relation to the dispute but the defendants counter claimed on a tort choice of law issue. 
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into a single test. In practical terms, however they are the same as both sets of rules 

effectively apply the law of the place where the tort is committed. Accordingly, the 

observations made above on the lex loci delicti and the double actionability rule are relevant 

here as well. 

Australia 

After Boys v Chaplin was decided, 152 the High Court of Australia had to address the question 

of whether the double actionability rule was part of Australian tort choice of law in the case of 

Breavington v Godleman. In particular, a majority of the Justices applied the lex loci delicti to 

the substantive issue but the manner in which they came to that result differed drastically. 153 

However, despite this uncertainty, it is clear from the case itself that most members of the 

High Court of Australia have rejected the English common law Phillips v Eyre rule. Oddly 

enough, in the later cases of McKain vRW Miller154 and Stevens v Head 
'115 

the double 

actionability rule was once again adopted by the High Court of Australia. In other words, an 

Australian convergence with the English common law tort choice of law rule has taken place. 

It was only at the beginning of this century that the English common law Phillips v Eyre rule 

was abandoned by the High Court of Australia in the cases of Pfeiffer v Rogerson and 

Renault v Zhang and replaced by the lex loci delicti for both inter-state and international torts. 

Accordingly, it can be observed that the lex loci delicti is now the tort choice of law rule in 

Australia, Canada and England with regards to the 1995 Act. However, there is one important 

difference between the lex loci delicti rules in these countries that we have to take note of. In 

the recent High Court of Australia case of Neilson v Overseas Projects Corporation of Victoria 

Ltd, 156 the majority Justices have held that the Australian lex loci delicti rule for international 

torts is "not to be confined to reference to what the forum classifies as the domestic law of 

132 There were lower Australian court cases which have endorsed the double actionability rule. See for example, Corcoran v 
Corcoran [1974] VR 164, Borg Warner (Australia) Ltd v Zupan [1982] VR 437. In contrast, some have refused. See for 
examp] e, Carleton supra, n. 90. 
133 The issues in the case was first, whether the applicable law was to be found in a common law choice of law rule or in the 
provisions of the Australian constitution and secondly, whether the common law rule should follow the traditional choice of law 
rule in Phillips v Eyre or whether a new choice of law rule should be formulated for intra-Australian torts. 
134 (1991) 174 CLR 1. 
55 (1993) 176 CLR 433. 
36 [2005] HCA 54. 
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that jurisdiction: the law that that foreign jurisdiction would apply in case having no element 

foreign to it but otherwise identical with the facts under consideration. "157 Instead, the 

applicable law is "the whole of the law of that place"158 including its tort choice of law regime. 

In other words, renvoi is part of the Australian tort choice of law rule. 159 

In comparison, it is unclear whether renvoi is applicable to the Canadian tort choice of law 

rule as the point has not yet arisen in the Canadian courts. It is however clear from section 

9(5) of the 1995 Act that that the applicable law as determined by section 11 of the Act refers 

to the domestic law of the country in question. It does not refer to its private international law 

rules. Similarly, it has been said that there is no place for the doctrine of renvoi in relation to 

the English common law tort choice of law rule. 16° 

2.4 EXCEPTION TO THE TORT CHOICE OF LAW RULE 

2.4.1 English common law and Singapore 

Under the English common law, it was accepted by a majority of the House of Lords in Boys v 

Chaplin that there should be an exception to the double actionability rule. However, no 

consensus was reached on its formulation. Lord Hodson and Lord Wilberforce preferred a 

significant relationship test based on the American Second Restatement. 161 Lord Pearson, in 

contrast, wanted an exception specifically designed to discourage forum shopping if the law of 

the forum were effectively the applicable law. 162 In subsequent cases, however, English 

judges have adopted Lord Wilberforce's definition of the exception despite the lack of a clear 

majority in the House of Lords for his approach. 163 Most notably, the Privy Council in Red Sea 

Insurance has held that: 

'57 ibid. at [102]. 
158 ibid. 
159 It is unclear from Neilson as to whether renvoi in the Australian context is single or total renvol. Five Justices namely, 
Gleeson CJ, Kirby, Heydon, Gummow and Hayne JJ were of the view that it was unnecessary to determine this issue. Callinan J 
preferred a single renvoi doctrine whereas McHugh J rejected renvoi altogether in his judgment. 
160 Law Commission Working Paper No. 87 (1984), at para. 2.18. 161 Boys v Chaplin, supra, n. 85, at 378 per Lord Hodson, at 389-393 per Lord Wilberforce. 
. 62 ibid, at 406. 
163 See for example, Church of Scientology of California v Metropolitan Police Comr (1976) 120 Sol Jo 690, Pearce, supra, n. 
12, Kuwaiti Airways Corp v Iraqi Airways Co [2002] 2 WLR 1353. 
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"a particular issue between the parties to litigation may be governed by the 

law of the country which, with respect to that issue, has the most significant 

relationship with the occurrence and with the parties"'64 

and that this exception can be used to apply the lex fori or the lex loci delicti individually. 165 

Once again, the Singapore Court of Appeal has indicated its support of the English common 

law position by endorsing the flexible exception provided for in Red Sea Insurance in the case 

of Parno. 166 

2.4.2 Australia 

When the question whether there should be an exception to the Australian tort choice of law 

rule first arose in the High Court of Australia in the case of Breavington, no resolution of this 

issue was possible due to conflicting judgments from the various Justices. Subsequently, 

when the double actionability rule was endorsed by the High Court of Australia in Stevens v 

Head and McKain v Miller, it was held that this rule was to be applied with no exceptions 

whatsoever. 167 As the two cases involved inter-state torts, it was unclear as to whether a 

flexible exception would be applicable to international torts. Australian lower courts have 

opted to extend the decision in McKain and Stevens to international cases. 168 The lack of a 

flexible exception in Australia at this point in time is clearly a departure from the English 

common law position. 

The opposition of the High Court towards an exception to the Australian tort choice of law rule 

was maintained in Pfeiffer and Renault. In particular, Pfeiffer is authority that there is no 

flexible exception to the /ox loci delicti rule with regards to inter-state torts. As for international 

torts, the flexible exception was also rejected by the Australian courts in Renault. However, 

164 Red Sea, supra, n. 9, at 206. 
"s See In the Matter of T&N Ltd v in the Matter of the Insolvency Act 1986 [2005] EWHC 2990 for a recent discussion of the 
flexible exception. 
166 Parno, supra, n. 5, at [36]. For the application of the flexible exception by a Singapore court, see for example, Ang Ming 
Chuang supra, n. 140. 
1b7 McKain, supra, n. 154, at 38 - 39, Stevens, supra, n. 155, at 453. 
168 See for example, James Hardie & Co Ply Ltd v Hall (1998) 43 NSWLR 554. 
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this did not mean that no exception was available to the Australian tort choice of law rule for 

international torts. In particular, they pointed out that the purpose of the first limb of the 

double actionability rule when it was introduced in The Halley169 was to refuse the application 

of a foreign law in circumstances where it is deemed to be manifestly contrary to public 

policy. Since "[p]ublic policy reservations ... cannot be contained in closed categories , 
WO 

they held that such issues should be confronted directly under a public policy exception. 

It can be observed that the existence of an exception to the lex loci delicti in Australia is 

dependent on whether the tortious dispute in question is inter-state or international in nature. 

In contrast, the English common law does not distinguish between these two situations. 

Accordingly, in relation to inter-state torts, there is clearly an Australian divergence from the 

English common law position as there is no exception available in these circumstances. As 

for international torts, the Australian public policy exception is obviously different from the 

English common law flexible exception. In particular, the similarities and differences between 

the two exceptions are as follows: 

1. On the one hand, the flexible exception is used to identify the law which has the most 

significant relationship to the issue in question. In applying this exception, the courts 

are concerned with the connections between the dispute and the jurisdictions in 

question or if they adopt the governmental interest analysis approach, the purpose of 

the relevant legal rules to work out which law has the most interest in the dispute. On 

the other hand, the public policy exception would be applied only if the "foreign law 

[were] manifestly incompatible with public policy. ""' The courts would thus consider 

the nature of the foreign law and whether it goes against the public policy of the 

forum. 

2. Secondly, the public policy exception can only be invoked to apply the lex fora "in 

cases where foreign law is manifestly incompatible with public policy. "172 Essentially, 

'69 (1868) LR 2 PC 193. 
, 70 Renault, supra, n. 150, at (53). 
"' North, Fawcett, supra, n. 2, at 124. 
'n ibid. 
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the Australian courts are looking for infringements of fundamental concepts such as 

morality, human liberty or even the interests of the country as a whole. The public 

policy exception is thus unlikely to be used against a foreign law, as the foreign 

judiciary will deem it as a criticism of their laws. Furthermore, a distinction is drawn 

between "all-pervadingn13 and "merely local" 174 rules of public policy and the latter 

will not be applied under the public policy exception. There is thus a high threshold 

that must be surmounted before the lex fori can be applied under the public policy 

exception. 

Even though the threshold for the flexible exception is high; it is only applied when 

the connecting factors of the case are overwhelmingly in favour of applying another 

law and it is not as high as the threshold for the public policy exception. As Kirby J 

has pointed out, "public policy was not the criterion"15 in the application of English 

law under the exception in Boys v Chaplin. Specifically, the Maltese law in question 

would not fall foul of English public policy and the claimant would only be able to 

obtain the meagre compensation of 53 pounds. 

3. Thirdly, under the public policy exception, the lex fori is the only law that can be 

applied to replace the lex loci delicti. The exception cannot be used to apply any 

other law. In contrast, the starting point for the English common law rules is different 

as it provides for the application of a combination of the lox for! and lex loci delicti. 

Hence, it is not surprising that the flexible exception can be used to apply either the 

lex fori or the lex loci delicti on its own. Furthermore, it may be used to apply a law 

"which is neither the forum nor the place of the wrong. "176 Although there is no 

authority supporting this view, the flexible exception with its emphasis on connecting 

factors does appear to allow this stance. In contrast, a third country's law can never 

be applied under the public policy exception. 

173 ibid. '74 ibid. 
ý7s Renault, supra, n. 150, at [ 122]. 
176 North, Fawcett, supra, n. 2, at 613. 
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It is thus interesting to view the comments of Kirby J in Renault v Zhang. At first, he doubted 

that all issues addressed by the flexible exception could be adequately subsumed in 

considerations of public policy. "' However, as he believed that in most cases the same result 

that comes with the use of the flexible exception could be reached by the public policy 

exception as well, he chose not to dissent on this point. In light of the analysis above, this is 

questionable. "Public policy will only exclude the lex loci delicti where applying such law 

would be repugnant to public morality or standards of justice. P178 It cannot be applied to the 

classic scenario of the Australian tourists who meet with a car accident while on holiday in a 

fortuitous foreign land. 

It should also be noted that in relation to the English common law double actionability rule, 

litigants can rely on a public policy exception to apply the lax fori. 179 However, there is seldom 

any need for recourse to this exception in the English courts as it is easier for litigants to 

make use of the flexible exception to achieve the same result. 

2.4.3 Canada 

After Boys v Chaplin was decided, the Ontario courts developed a unique two-tiered tort 

choice of law regime to avoid the earlier ruling of the Supreme Court of Canada in Mclean. In 

relation to factual scenarios that do not fall on the Mclean side of the tort choice of law 

regime, the Ontario courts have held that a flexible exception is applicable to the double 

actionability rule. 180 However, on the other side of this framework, the Ontario courts are still 

compelled to apply the test provided for in Mclean, the Machado interpretation of the Phillips V 

Eyre rule. There is no flexible exception to the Phillips v Eyre rule in this situation as Machado 

and Mclean were decided before the introduction of an exception in Boys v Chaplin. 

In relation to Mclean, it can be argued that the same result will be reached by the application 

of the flexible exception, as it is often the case where both parties are from the local forum, 

'n Renault, supra, n. 150, at 1122]-[1231. 
"8 Duckworth, Case Note: Regie Nationale des Usines Renault SA v Zhang, Certainty or Justice? Bringing Australian Choice of Law Rules for International Torts into the Modern Era [2002] 24 Sydney Law Review 569, at 578. 

Kuwaiti Airways Corp, supra, n. 163. 
Grimes, supra, n. 97, at [38]. 
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